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DECISIONS: 


THE PUBLIC LANDS. 


- JURISDICTION—MINING CLAIM—AGRICULTURAL ENTRY. 
ASPEN CONSOLIDATED MINING Co. v. WILLIAMS, 


When it clearly appears that in a departmental decision material facts have been - 

overlooked or misstated therein, that evidence has been given consideration 
which on its face it was not entitled to receive, or that other and prejudicial mis- — 
takes. have been made, it is the duty of the Secretary of the Interior, whether 
he is the same person who decided the case originally, or his successor in office, — 
+0 reopen said case and correct such Paes error, if the eons still 
retains the legal title. | 

The allowance of an entry on final proof, euiany submitted, in which fis charac- 
ter of the land is duly shown, determines such matter by a higher quality of | 
evidence than that afforded by a surveyor’s return; and thereafter anyone attack- 
ing such entry must assume the burden of establishing such illegality or irregu- - 
larity in the procurement or allowance of the entry. as will defeat the issuance © 
of patent thereon, 

An agricultural entry of land returned as of the character subject to such entry, 
and shown to be such. by the final proof, is not affected by a suleedac SUEY 
in which the land is returned as mineral in character. | 

Where in granting an application for a hearing the Gommiasiones of the General 
Land Office expressly places the burden of proof upon one of the parties, that 
direction is binding upon the local office, and they can not depart therefrom in 
the absence of a modification thereof by the Commissioner. . | 

The right and title of a purchaser under the pre- -emption law is not affected by the 
‘discovery of mineral subsequent to the date of his entry and final certificate ; 
such tight and title must be determined by the known character of the land ait 
the time of the entry, hence, evidence of a discovery subsequent thereto, is not 
admissible in support of a charge that the land is not subject to agricultural 
entry. 

The return of the surveyor- er as to the character of land constitutes but a 
small element of consideration when the question as to the true character of 
the land is at issue. 

The former departmental decision herein of J uly 1, 1896, 23 L. D. » 34, withdrawn and: 
vacated. ro 


Se cretary y Bliss to the Commissioner of the Guna ma Office, June 3, 

; 1898, — CWC. P.) 

December 4, 1889, John R. Williams filed pre- emption declaratory 

statement for the NE. 4 of the NE. 4 Sec. 12, T.10 8. » BK. 80 W., and the 
(21073 —VOL 2 1. 
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WwW. 4 of the NW. 4 and the NW.4 4 of ‘ite sw.4 of See. 7, T. 10 Sy R.8 BL a 
—W., 6th p. m. Leadville;: Colorado, land district, alleging settlement 7 
April 12, 1881, which declaratory statement was amended November 
25, 1884, to describe the S. 4 of the NW. 4, the NE. 4 of the SW. 4 and 
the NW. 4 of the SE. 4 of ae 7, T.10'S., RB. 84 Ww. - Williams’ pitied - 
settlement and sirbsequent occupancy aud residence covered the land | 
in the amended description, but by mistake an erroneous description — 
had been given in his. declaratory statement and hence the amendment 
was allowed but, as is usual in such a was sade subject to » any 
prior valid adverse claim. - 
February 11, 1885, Williams aaeuiitted fal pro or of his sanolnes ‘ 
- with the pre- pater law showing, among other things, his settlement, 
improvement, cultivation, and continuous residence upon the land, and 
also showing its non-mineral character, which proof was found cate | 
factory by the local officers and was approved by them. He then made 
payment for the land and the local officers allowed his pre-emption cash — 
entry and issued a-final certificate to him. Notice of Williams’ inten- 
tion to make such final proof had been regularly given fora period of 
thirty days by publication in a newspaper and by posting in the local 
office, as required by act of March 3, 1879 (20 Stat., 472), the notices 
stating the description of the land to be entered, the names of the wit- 
nesses by whom the necessary facts would be established and the time 
and place of making the proof. No objection of any character was made 
‘to such final proof or cash entry on behalf ot the yee claims herein- 
after mentioned or otherwise. | 
March 4, 1891, the Aspen Consolidated Mining Company filed in the 
local office a written protest, verified by one of its agents, asserting 
ownership of three placer mining claims, known as the Fowler, the 
~ ‘Field, and the Lux, alleged to have been located in May 1883, ana to 
cover portions of the land embraced iu Williams’ entry. This protest 
objected to the issuance of patent to Wane for the reasons: 


Ist. That the aforesaid tract 1 is not agricultural but placer mining ground. 


2nd. That the said tract was not taken up (as deponent verily believes) by said 
John R. Williams in good faith for agricultural purposes but in frand of the npr 
emption laws of the United States for speculative purposes. 


The protest concludes with the followin g prayer: 
Wherefore deponent respectfully prays that a hearing be ordered to Sige them 


- to prove the foregoing allegations and protect their legal rights to the aforesaid 


Lux, Fowler and Field placer mining claims, and also to show cause why the said 
agri. C, E. No. 21 should be canceled. | | 

— January 23, 1892, your officé ordered a heaving i upon this notes to 
~ determine whether the land in conflict was known at or before the date — 
of said cash entry to be valuable for placer mining. This order placed — 


_ the burden of proof upon the mining cepa as } will appear om the 


. following extract therefrom: 


The land having been returned as: ayeoiitawal and the cash entry having been 
allowiet, the burden of proof is upon. the cae eae 
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e* hearin g was ned, at which a re mass of testimony was subinitted, | 
and, August 25, 1893, the local’ officers pendence a. decison adverse <6 


; | the mining company, holding : 


“We believe from the evidence that the Fowler, Field and Lux piacers have no 

value whatever for placer mining purposes. We further believe that the land em- 
braced in P, i. cash entry No. 21 “of John R. Williams is very valuable for agricul- 
- tural purposes, and that he settled thereon in good faith for the purpose of making 
a home for himself and family under the pre-emption laws. 


Then after a review of the history of the case and the testimony sub- 
mitted relating to the mineral character of the land, they say: 

In view of the foregoiug, we find that the land in controversy was not on February 
11, 1885, or prior thereto, of any value for placer mining purpose; that it has no 
value preseut or prospective for such PHEDOEOS: but that on the contrary ibs is valuable 
for agricultural DUrposes. 


Upon appeal to your office, the decision of the local officers was 
affirmed May 21, 1894. | 

Upon appeal i this Department it was s held by Secistaty Smith, J wy 
7, 1896 (23 L. D., 34), that the burden of proof to show the mineral 
3 eared eter of the iand was erroneously placed upon the mining company ; 
-that rightly placed the burden of proof rested upon Williams to show © 
its non-mineral character; and that measuring the evidence with the — 
burden of proof thus readjusted, the land was shown to be of known | 
mineral character at the date of Williams’ entry. It was then directed 
that Williams’ entry be canceled to the extent of the land in conflict. 
Notice of this decision was served July 15, 1896, and a motion for 
review thereof filed by Williams August 14, 1896, was denied by Sec- | 
retary Smith, August 28, 1896. Secretary Smith's term of.office termi- _ 
nated. by resignation September 1, 1896, and notice of the denial of the 
motion for review was served upon Williams September 4, 1896, 
September 9, 1896, the mining company made payment at the local 
office for the Jand in conflict, mineral entry thereof was allowed: and. 
final receipt issued. : | 

September 29, 1896, Williams Bled in the Department a petition, 
saying: 


The Commissioner directed the local officers that “the land having been returned 
as agricultural and the cash entry having been allowed, the burden of proof is upon 
_the attacking party.” Your petitioner submits that both parties to this cause went to 
trial under those requirements and that the conduct of the trial and the character 
of the evidence pu bmitued by your petitioner were in eonioruit hy with such Peguurer 
ments. | 
#% # te # ¥ + s & 
Your petitioner respectfully submits that his property rights should not be preju- 
diced on account of his following said instructions, if such instructions were — 
erroneous. Having followed the instructious of the officers of the government your 
petitioner submits that he should lose nothing unless required by the absolute 
demands of the law, and your ‘petitioner respectfully submits that there is no such 
absolute demand present 1 in this case. 


After referring to the belief expressed in meerOUery. Smith’s decision, 
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supra, that when bed ee is s reached valuable aur riferous deposits will — 
be found, the petition proceeds: | 


Your petitioner represents that as soon as he Baca aware of the fact ‘tind tiie - 
~. burden of proof was upon him tu show the non-existence of valuable. auriferous: 


deposits ; at bed rock ..... he caused a careful examination to be made of said 
land by numerous persons. Your petitioner now submits the following newly dis-. | 
covered evidence showing the absolute non- existence of gold at bed rock. | 

Accompanying the petition are the affidavits of seven different per- 
sons to the effect that an examination made since ere Smith’s 
decision, discloses that there is no gold at bed rock. 

Williams’ petition then urges that if the burden of proof to show the 
- non-mineral character of the land had been placed upon him in thefirst — 
instance, his preparation for the trial, the manner of conducting the _ 
same, and the proof upon his part would necessarily have been quite 


different from what they were with the burden of proof placed upon ~ | 


the contesting mineral claimant by the prior explicit direction of the 


General Land Office. It is also contended therein that inasmuch as _ 


the mineral claimant did not attempt, by direct testimony, to show the 
actual existence of gold at bed-rock, the defendant was not called upon 
to submit testimony upon that point. 

On the presentation of this petition, further proceedings under Sec- 
retary Smith’s decision were, by direction of Secretary Francis, sus- 
pended during the consideration thereof. 7 

January 15, 1897, the mining company filed a » petition ane. that 
the mineral ent of the land in conflict, made September 9, 1896, be 
passed to patent, and that Williams’ petition be dismissed : (1) because 
the evidence proposed to be submitted is not newly discovered inas- 
much as it might have been submitted at the former hearing, if due 
diligence had been exercised; (2) because the departmental decision in 
question was a final adjudication of the questions in controversy, it 

being alleged that the decision of one Secretary is binding upon his 
- guccessor, | | | | 

May 6, 1897, the mining company filed four affidavits re-asserting the 
mineral character of the land, setting forth evidence thereof alleged 
to be newly discovered, and attacking the credibility of persons whose 
affidavits were filed with Williams’ petition. 

After due notice to both parties an extended oral argument was. 
heard, both. parties participating, during which not only the points 
| directly involved in each of these petitions, but also the merits of the _ 

‘ case were fully discussed, the point most. strongly urged by the mining | 
company being that the present. Secretary of the Interior is without — 
_ jurisdiction or. authority to take any action in the premises, except to 

execute the decision heretofore rendered by Secretary Smith. 7 


. Thereafter and on September 2, 1897, the mining company while — 
~ again protestin g that the: former decom is binding upon the present 


‘Secretary, filed a copy of a newspaper. purporting to give a report of a 
recent discovery of gold bearing veins or lodes on Difficult Creek, a— 
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- few niles from the land in conflict. exer agine said newspaper nee 
company filed a. monn in which, porerne to the BON ENSUCE: neporny: it 
— gaid: 


— We are aware that this report is not primary evidence, nor is. it always possible 
that primary evidence can be obtained in practicing before the department, there 

being no means by which witnesses can be compelled to testify, pen we repectfally 
ask that said evidence be considered. | 


In a letter dated December 20, 1897, counsel for the minin g company, 
referring to. the said newspaper report, say: 


Itis un der stood that one of the counsel forthe As pen @onsbliaated Mining Compan, y; 
signing this communieation, (Mr. De-Lan,) has been. requested by the Honorable, _ 
The Assistant Attorney General for the Interior Department, to advise the Depart- 
. ment in writing what actiou the company desired in respect to statement filed rela- 
tive to the discoveries of gold in Difficult Creek ;—whether it desired that a rehearing 
of the case should be ordered, and, if ordered, whether it was its desire that the. 
hearing should be limited to he spéaitio question of said discoveries, _ 

In response to this verbal request of the Assistant Attorney General, counsel for : 
the Aspen Consolidated Mining Company beg leave to say: 

First. That it is not the desire of the company that a rehearing of sia: cause ‘be 
ordered for any purpose whatsoever; but that upon the contrary, said company 


reiterates its claim that the decisions of Secretary Smith are final and should. not be _ 


disturbed. 

Second. That it does not aie. or request, a rehearing ‘of the pending cause, 
either as 2 whole or with limitations, for the purpose of iny restigating me alleged. 
discoveries of gold upon Difficult Creek. 


The questions discussed in the oral and written arguinents and. aris- 
- jing upon the coor will be considered 1 in their apprapmate order. 


+ 


ool JURISDICTION OF PRESENT SECRETARY. 


The question as to when. the jurisdiction and authority of the land 
department, of which the Secretary of the Interior is the head, over 
proceedings for the acquisition of public lands ceases and terminates, 
has heen the subject of both judicial and departmental investigation. 
In Moore v. Robbins (96 U. S., 530), it was said: | 


While conceding for the present, to the fullest extent, that wise there is a ques-. 
_ tion of contested right between private parties to receive from the United States. a: 
patent for any part of the public lands, it belougs to the head of the Land Depart- 
ment to decide that question, it is equally clear that when tlie patent had been 
awarded to one of the contestan is, and has been issued, delivered, and accepted, all. 
right to control the. title or to decide on the right to the title has passed from the 
Jand. office. . . With the title passes away all authority or control of the executive 
. department over the land, and over the title which it has conveyed. 


In United States 7. Schurz (102 U. S.; 378, 399, 402), it was said 


‘The constitution of the United States declares that Congress shal] have power to 
dispose of and. make all needful rules and regulations respecting the territory and 
other property belonging to the United States. Under this provision the sale of the 
public lands was placed by statute under the control of the Secretary of the Interior. . 
To aid him in the rerformance of this duty, a bureau was created, at the head: of 
which is the Commissioner of the General Land Office, with many stilyorainstes: To 
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them : aS o special tribunal, Boupedes soutided the execution of the law: S which reg- 
ulate the survey ing, the. solline and the general care of these lands. 

Congress has also enacted a system of laws by W hich rights to these lands may 
be acquired, and the title of the government conveyed to the citizen, This court 
has with a strong hand upheld the doctrine that, so long as the legal title to these 
lands remained in the United States, and the proeeedings for acquiring’ ‘it Were as — 
yet in fieri, the courts pom not interfere to control the exercise of the PONee thus 
vested in that tribunal. To that doctrine we uy adhere, a 
= # US edt 7 8 Bo a ME, ie oo 

From the ver y nature of the faliotions: fornened by these officers, and from the 
fact that a transfer of the title from the United States to another owner follows 
their favorable action, it must result that at some stage or other of uns mores gs 
their authority in the matter ceases, 

It is equally clear that this poriod: is, at tii latest, sucatsalg tien ihe last act in 


the series essential to the transfer of title has been performed. Whenever thistakes 


_ place the Jand has ceased to be the land of the government; or, to-speak in technical 
language, the legal. title has passed from the government, and the power of these. | 
officers to deal with it has also passed away. . : 
This case (page 401) also speaks of a Creciee. as final when it is” 
“made and recorded in the shape of the patent.” | 
In Smeltin g Co. v. Kemp (104 U.S,, 636, 640), the court said: 


‘The patent of the United States is the couveyance by which the nation. passes its 


title to portions of the public domain. For the transfer of that title the law has 


made numerous provisions, designating the. persons” who may acquire it and the 
terms of its acquisition. That the provisions may be. properly. carried out, a land 
- department, as part of the administrative and executive branch of the vovernment, 
has been created to supervise all the various proceedings taken to obtain the title, 
from their commencement to their closc. In the course of their duty the officers of 


that department are constantly called upon to hear. testimony as to matters pre- 


sented for their consideration, and pass upon. its competency; credibility, and 
weight, In that respect they exercise a judicial function, and, therefore, it has 
been held in various instances by this court that their judgment as to matters of 
fact, properly determinable by them, is conclusive when brought to notice ina col- 
- lateral proceeding. ‘heir judgment in such cases is, like that of other special tri- 
bunals upon matters within their. exclusive jurisdiction, unassailable except by.a 
direct: proceeding for its correction or annulment. The execution and record of the | 
. patent are the final acts of the officers of the government for the transfer of its title, 


and, as they can be lawfully performed only after certain steps have been taken, — 


that instrument, duly signed, countersig ned, and se paled, not merely operates to pass 


_ the title, but is in the nature of an official declaration by that branch of the gov- 


ernment to which the alienation of the public lands, under the law, is. intrusted, ‘that 
all the requirements preliminar y to its issue have been complied with. 


In New Orleans v. Paine (147 U. S., 261, 266), in ruling upon the 
finality of decisions of the land department, the court. Says: 
Until the matter is closed by final action, the pr oceedings of an officer of a depart- 


ment are as much. open. to review or rev arse by himself, or his successor, as are the . 
| interlocutory decrees of a court open to review upon the final hearing. , 


In Michigan Land and Lumber Co. v. Rust (168 U. S., 589, 592), which Pe 
quotes with approval the foregoing language. from New Orleans . 
- Paine, supra, itis said: | : 


- Generally speaking, while fie Venu title remains in the Unitea Biatee4 the: grant | is 
in process of administration and the land is subject to the. jurisdiction of the land. 7 
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‘ department. of the’ government. Itis true a patent is not, eee necessary for the | 


trausfer of the legal title. Sometimes an. act of Congress will pass the fee. Strother 


vu, Lucas, 12 Pet. 410,454; Grignon’s Lessee v. Astor, 2 How. 319; Choutean v. Eck- 
hart; 2 How. 344, 872; Glasgow ». Hortiz, 1 Black, 595; Langdeau v. Hanes, 24 Wall., | 
521; Ryan v. Carter, 93 U.S., 78. Scmettmes ad cetHliontion of a list of lands to the 


ee is declared to be eperative to transfer such title, Rev. Stat., 2449; Frasher-v, 


O'Connor, 115 U.8., 102; but whenever the granting act epeciteally iovilles for the. 


issue of a patent, then the rule is that the legal title remains in the government until 
the issue of the patent, Bugnell v. Broderick, 13 Pot., 436, 450; and while so remain- | 
ing the grant is in process of administration, and the Jurisdiction of the land. depart- 
ment is not lost. 

It is, of course, not. pretended that hei equitable title has passed the land . 


. department has power to arbitrarily destroy that equitable title. It has jurisdic- 


tion, however, after proper notice to the party claiming such equitable title, and. 
upon a hearing, to determine the question whether or not such title has passed. 


Cornelius v. Kessel, 128 U.S., 456; Orchard ». Alexander, 157 U. S., 372, 8383; Parsons | - 


v. Venzice, 164 U.8., 89. In other words, the power of the department to inquire © 
into the extent and validity of the rights claimed against the government does not 
cease until the legal title has passed. .. . After the issue of the patent the matter 
becomes subject to Inquiry only in the courts and by judicial proceedings. 


In Beley v. Napthaly (169 U.S., 353, 364), it i is said: 


The fact that a decision refusing the patent was made by one Seals e the 
Interior, and, upon a rehearing, a decision granting the patent was made by another 
secretary of the Interior, is ae material in a case like this. It is not a personal 
but an official hearing and decision, and it is made by the Secretary of the Interior 
as such Secretary, and not by an individual who happens at the time to fill that 
office, and the application for a rehearing may be made to the successor in office of 
the person who made the original decision, provided it could have pee made to the 
latter had he remained in office. , 


Then referring to United States v. Stone (2 Wall, 525) and Noble wv | 


Union River Logging R. R. Co. (147 U.5S., 165), two of the cases relied 


upon here by the mining company, the court said: 


The case of United. States v. Stone, 2 Wall., 525, has. no bearing adverse. to this 
proposition. In that case it was stated that a ‘patent is but evidence of a grant, 
and the officer who issues it acts ministerially and not judicially; that if he issues 


a! patent for land reserved from sale by law, such patent is void for want of authority, 


but that one officer of the land office is not competent to cancel or annul the act of 
his predecessor ; that is a judicial act and requires the judgment of a court. The 
power to cancel or annul in that case meant the power to annul a patent issued by) 
a predecessor, and this court held no such power existed. The officer originally 


issuing it would have bad no greater Romer ‘to annul ae patent than . had his SUC- . 


 Gessor, 


Neither does Noble. vw, unio River Logging Railroad, 147 U, Bias 165, touch. the case. 
The principle therein decided was in substance the same as iu the Stone case, supra. - 
The control of the department necessarily ceased the moment the title passed from 
the government. It was not a question whether a successor was able to do-the act _ 
which the original officer might have done, but it was the announcement of the . 
principle that no officer, after the title had actually passed, had any power over the 
matter whatever. After the Secretary of the Interior had approved the map as pro-- 


‘vided for in the act of Congress under which the proceedings were taken by the 
company, the first section of that act vested therightof way in the company. This 
was equivalent to a patent, and no revocation could thereafter be permitted. | | 


‘The following provisions in the Revised Statutes of the United States 
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cage reference to the authority of ite Secretary of the Interior over PS 
proceedings for the disposition of public lands: 


. Sec. 441, The Secretary of the Interior is charged with the e supervision of pub 
| business relating to the following subjects: a, | 
7 ison The public ar facladine minés. - 
Src. 458. The Commissioner of the General Land Office shall perform, under the | 
_ direction of the Secretary of the Interior, all executive duties appertaining to the 
‘surveying and sale of the public lands of the United States, or in any wise respect-: 
ing such: public lands, and, also, suchas velate to private claims of land, and 
the issuing of patents for all seu grants of land under the unas of He 
ayer 
Src. 2478. The Commissioner of the (General Land Office, under the diceetion of ie | 
Secretary of the {nterior, is author ized to enforce and. carry into. execution, by appro- . 
_ priate reculations,. every part of the provisions: of this title een lands not other- ? 


is wibsspectaly provided for. 


In Knight v. United States jana Association (142 U. S., 161, 177, 
178, 181), in construing these statutory provisions and in aieieae the 
iniadlio tion and power of the Secretary of the Interior over proceedings : 
for the disposition of public lands, the court said: 


‘The phrase, ‘under the direction of the Secr etary | of the Interior, as used i in ‘i686 
sections of the statutes, is not meaningless, but was intended as an expression in 
general terms of the power.of. the Secretary to. supervise and. control the extensive 
operations of the Land Department of which he is the head. It means that, in the’ 
important matters relating to the sale and disposition of the public domain, the sur- 
—veying of private land claims. andthe isstiing of patents thereon, and the adminis-. . 
tration of the trusts devolving. upon the government, by reason of the laws of 


Congress or uuder treaty stipulations, respecting the public domain, the Secretary — a 


of the Interior is the supervising agent of the government to do justice to = claim- - 
ants and Bie eserve the rights we the people of the United States. 


x x . # Bo + 


The rules tence bea a are decianed to facilitate ne depart iene in the spate of wee 


business, not to defeat the supervision of the Secretary. ‘For example, if, when a 
patent is about to issue, the Secretary should discover a fatal defect in the proceed- 
ings, or that. by reason of some newly ascertained fact the patent, if issued, would 
have to be annulled, and that it would be his duty to.ask the Attorney-General to — 
institute proceedings for its annulment, it would hard] y be seriously contended that 
. the Secretary might not interfere and prevent the execution of the patent. Hecould — 
not be obliged to sit quietly and allow a proceeding to be consummated whiclr it 
would be PmnuLed aie) his duty to ask the ee General to tae measures to 
anual, a | 2. , 7 
& ns ies: # ® : * ; _ o# 

The Secretary is the ae of the people of dite United Ciaten over the public 
lands. The obligations of his oath of office oblige him to see that the law is carried 
ont, and that none of the public domain is wasted or is disposed. of to a party not. 
entitled to it. He represents the. government which i is a party in ‘interest: in every . 
cage inv olving the survey and disposal of the public lands. 


In Williams ». United States (138 U. 8., 514, 524), it is said: 


It is obvious, itis common knowledge, that in the administration of such oe eC. 
and varied interests as are intrusted to the Land Department, matters not foreseen, 
equities not anticipated, and which are therefore not provided for by express statute, © 

- may sometimes ae and, meres that the Secretary of the Interior is eyee that 
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superintending and supervising power which will enable mye in the face of eee 
; unexpected contingencies, to do justice. 


Adequate jurisdiction and authority to provers such a miscarriage 


_ of proceedings for the disposition of public lands, as would result from = 


the issuance of a patent to one not entitled thereto, when another has — 
by compliance with the public land laws fully. earned the right to receive 


-~ such patent, is certainly lodged in either the land department or the 


courts. That the courts are without such jurisdiction while the legal 


title remains in the United States is settled by many decisions of the _ 


supreme.court, amoug which are United States v. Schurz, supra, and 
Michigan Land and Lumber Co, v. Rust, supra. A suit by the United 
States at the present time against sitlier Williams or the mining com- 
_ pany to recover the legal title to the land in controversy, can not be 
maintained because the government can not recover a title which it still 
_ retains aud because one can not be compelled to restore a title which he 
has not received and does not. possess.. A suit at this time to deter- 
mine whether Williams or the mining company. has acquired an equi- 
table title to the land would be equally unsuccessful for the reason that 
the authority of the land department over proceedings to acquire title 
to public lands is exclusive while the legal. title remains in the United 
States, and that authority extends to determining whether or not an 
equitable title has passed. Michigan Land and Lumber Co. v. Rust, 

supra. If the contention of the mining company is correct, it neces- 
sarily follows that during the period intervening between the decision — 
of Secretary Smith and the issuance of a patent, there is a hiatus in 
which such jurisdiction does not exist anywhere, and that the land 
department must issue a patent under Secretary Smith’s decision even 
though it clearly appears by the records and proceedings in that depart- 

ment that this decision makes an obvious mistake and does manifest 
injustice in that it directs a patent to be given to one not entitled 
thereto and to be withheld from one who has lawfully and fully earned 
the right to its issuance. A contention which leads to such an anoma- 
lous and unreasonable result is believed to be without support t iu the 
statutes or judicial decisions. 

Gage v. Atwater (21 L. D., 211), is a case wherein Secretary Smith 
reviewed and re-opened a aeeion of a preceding Secretary. Gage 
made desert land entry of certain lands in California and subsequently 
_ this entry was contested by Atwater and others. By successive appeals 

the vase reached the Secretary of the Interior where a decision was. 
made August 1, 1892, by First Assistant Secretary Chandler, rejecting 
Gage’s final proof and directing the cancellation of his desert land 
entry (15 L. D., 130), A motion by Gage for a review of this decision 
was denied by Secretary Noble, March 3, 1893 (16 L. D., 247). After 
the decision in their favor, the contestants made homestead entries of 
portions of the land, and the matter again came before the Secretary 
_ of the Interior upon Gage’s application for a re-review of the former 
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decision. | ‘Socretany ‘Smith upon consideration - thereot re- opened the - 
case Saying (21 L _D,, 211, 218): | : : 


This case is one of difficulty. I recognize. the neckssity for the observance of the Re | 


- rules intended to fix definite limits within which litigation must.cease, but T can not 
- lose sight of the fact that it is even. more impor tant Was it should not cease until . 
substantial justice is meted out.to the parties. — iz | i 

The doctrines of stare decisis and res adjudicata have sdaitaaal weight ancl ewes 
where new interests have spruvg up.and new parties have intervened.: In this. case 
the subject matter of litigation is the same, and the parties are still the same. — 

Frem a review of the whole case, J am impressed. with the conviction that a just | 
conclusion has not yet been reached, In its present status, justice to all parties, it — 
seems to me, will be secured by re- opening said cases to awalt final action upon — 
Gage’s final proof heretofore offered. | 7 : 

‘Osborne et al. v. Knight (22, L. D.., 459; 23-L, ‘D. 216), is a case 
wherein Secretary Smith reviewed and eeered a decision by Seeretary © 
Noble (adhered to on motion for review), denying Knight’s application » 
as a bona fide purchaser under section 5 of the act of March 3, 1887 (24 © 
Stat., 566), and sustaining the protest of Osborne and other homestead 
Settlers against such application. Upon the decision in Wisconsin Cen- 
tral RK. R. Co. v. Forsyth (159 U. §., 46), in a similar case, Knight filed 
. & motion for a re-review of the former decision, and in passing upon 
this motion Secretary Smith said (22 L. D., 461): 

He did all that was necessary to protect him in his. rights, and the fact that he | 
was erroneonsly denied such right, and others allowed to make entry of the lands 
applied for,.can not be successfully pleaded as a sufficient reason to preyent the 
reconsideration of the matter and the reinstatement of Knight's ep EEee On the 
lands still being within the jurisdiction of this Department. | 


Wood v, Wood (24 L. D., 177) is a case wherein Secretary Smith ren- 
dered a decision between two contesting claimants for a tract of land 
in Florida and subsequently denied a motion for review thereof. Upon 
a petition for re-review, Secretary Francis caused the case to be re-ex- | 
amined and reversed the decision of Secretary Smith for the reason 
that an obvious mistake had been madetherein inoverlooking and failing. 

to consider matters of fact clearly established by the evidence and 
questions of law affecting a correct and just decision. 

‘In Parcher v. Gillen (26 L, D., 34, 42), the Department held: : 
| The true rule drawn from an examination of all of the authorities is that the 

jurisdiction of the land department ceases where the jurisdiction of the court com- 


-mences, viz., when the legal title passes, and that there is no hiatus between the 
termination ‘of the one and the beginning of the other. Under this rule the land - 


will always be within.a jurisdiction w which can administer the law and enone both os 


public and private rights. 

The office of the Secretary of the interior j is a Seas one. Its ‘inoumbents 
come and go but the office remains, The powers and duties of the office are imper- 
sonal, and operate uniformly at all times and upon all controversies withont refer- 
ence.to who may be exercising those powers or performing those duties. A change 


in the person holding the office does not authorize, and should not invite, a review | 


or reversal of prior rulings or decisions; and neither does such change prevent or 
defeat a review or reversal in any ‘instance where the Secretary making the ruling 
or rendering the decision, if still in office, would be in duty bound to review and. 
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reverse his own act, Administrative reasons as’ well as the principles of common 
' justice require that a secretary should not disturb or reverse prior rulings or deci- 
. Sions, except where it is affirmatively shown that manifest injustice has been done 
or the law clearly. misapplied; but this is equally true of his own rulings ane deci- 
sions, and is not limited to those of his predecessor. 

So long as the legal title remains in the government the roe sige of the Interior, 
whoever he may be, is charged with the daty of seeing that the land is disposed of 
only according to law. The issuance of a patent is the final act aud decision in that — 
disposition and with it and. nob before cloes the BUpELy isory: power and anty of the 
Secret: ary cease. 
See also Moores ». Sommers (23 LD. 514); ; mien v. Porter (25 — D., 

444) and Cagle v. Mendenhall (261. D., 177). 

Where the evidence is such. that reasonable. minds may fairly aoe 
different conclusions therefrom, of course such difference will not justify 
the reversal of a former devision, yet when it clearly appears that 
material facts have been overlooked or misstated therein, that evidence | 
has been given consideration to which on its face it is not entitled, and 
that other prejudicial mistakes have been made, it is the duty of the > 
Secretary of the Interior, whether he be the same persou who decided. 
the case originally or some other person, to re-open it and correct such 
‘Inanifest error, if the government still retains the legal title. Cases 
may arise where the acquiescence or some act of estoppel of the 
defeated claimant or a due consideration of the rights of innocent 
parties acquired on the faith of the former decision, will prevent such 
action, but nothing of that nature has come into this case. The parties 
remain the same and the one complaining of the former decision has 
taken timely and decisive action to have the alleged wrong corrected. 

A careful examination of the record, made to determine what action 
should be taken upon the pending petitions presented by the parties 
respectively, as hereinbefore recited, disclosed mistakes and errors in 
the former decisiou which demanded a re-examination and reconsidera- 
tion of the whole ease, which has téen had and the result of which will 
now be given. | . is : 


Il, BURDEN OF PROOF, 


The facts bearing upon this question, some of ae have been 
hereinbefore stated, are: 

1. The exterior lines of township 10 S., kh. 85 W., were surveyed in. 
1880. Township 10 8., R. 84 W. , was surveyed in 1881 and the approved 
_ plat thereof was filed in the local office July 19,1882. The east line of. 
T.10S., R. 85 W., being the west line of T. 10 S., R. 84 W., was included 
in the survey of the exterior lines of T. 10 S., R. 85 W., and was there- 
fore not included in the survey of T.10S.,R.84 W. ‘Section 7,T.1058., 
RB. 84 W., embraces the land in controversy and its west line is the line 

‘separating these two townships. The field notes. of these surveys 
return the land along the west line of this section as “level, soil first | 
rate, bunch grass” (Field Notes, Colorado, Vol. 86, p. 414, Gen’l] Land © 
Office), and along its north, east and south lines a as “anountainous, soil 
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3rd rate” (Field Notes, Colorado, Vol. 98. ‘pp. 127-129, Gen’ Tana 
Office). ‘This is a non-mineral return and. in the nomenolatare of the 
land: department is usually designated as an “agricultural” return to 
distinguish it from a “mineral” return. The west line of this section | 
_ is the only one which touches the land in controversy and in fact is the © 

only one which touches the Williams entry. The decision under review 
says: “the land in said township 10 8., range 84 W., was returned by 
the surveyor-general as ‘rocky and aiotnieinous? ‘and: the soil-in and 
around section 7 in said township as ‘third rate,” but it overlooks the 
fact that the land along the west line of the township was returned as 
“level, soil first rate, bunch grass” and that-this is the only line coming: 
in contact with either the land in dispute or the Williams entry. These 


surveys were in force when Williams filed his pre-emption declaratory 


Statement and February 11, 1885, when he made entry and purchase, | 
but September 16, 1886, they were suspended by your office on account 
of irregularities in their making respecting which it is not suggested | 
or claimed that Williams had any knowledge or connection. | 

2. March 4, 1891, the mining company’s protest against the issuance 
of patent to Williams was filed in the local office, alleging ownership of 
the placer claims in question; that the land in the Williams entry ‘‘is 
not agricultural but placer mining ground” and that the same was 
taken up by Williams “in fraud of the pre-emption laws of the United 
States for speculative purposes,” and containing this prayer: 

Wherefore deponent respectfully prays that a heariug be ordered to allow them to 
prove the foregoing allegations and protect their legal rights to the aforesaid Lux, 


Fowler and Field placer mining claims, and also to eueM cause why the said agri. 
C. E. No. 21 should be canceled. 


Upon consideration of this protest your office by letter of January 23, 
1892, to the local officers, ordered a hearing upou said protest and 
expressly placed the burden of proof on the mining company, sayiug: 


The land having been returned as agric ultural, and the cash entry having been 
allow ed, the burden of proof is upon the attacking party. © 


3. In 1891 a survey of the “ claims. filed and settled wpon prior to | 
- September 18, 1886,” in T.10 S., RB. 84 W., was made by deputy sur-— 
veyor Edward S. Snell, and the approved plat thereof was filed in the 
local office February 8, 1892. In a report, or general description, — 
accompanying the return of this survey, the lands in the valley of the — 
- Roaring Fork, including that now in controversy, are stated to be of a 
- deep alluvial loam susceptible of producing heavy crops of all vegeta- 

bles and cereals, with irrigation, and to be valuable for placer mining | 
and rich in placer gold. ie | 
4, At the hearing in the local office, peguaing March 20, 1893, which 


2 resulted in a finding and decision against the mining company, the 


parties proceeded according to the direction of your offiée, which placed — | 
the burden of proof upon the mining company, and no objection was — 
made thereto ot upon arg eed of a "motion t to Stamnes at the con- 
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saeioii of eA mining companies suiaauen and again upon argument — 
after all of the evidence had been submitted. No complaint of the 
direction respecting the burden of proof had been made to your office 
nor had any modification thereof been requested. 

The former departmental decision held that by reason.of the suspen- 
sion of the surveys in force at the date of Williams’ entry and: pur- 
chase, and by reason of the mineral return in the Snell surv ey, in force 
at the time of the hearing, the local office should: have ‘placed upon — 
Williams the burden of proving the non-mineral character of the land 
and should. not have cast upon the mining company the burden of 


| ‘proving its mineral character. That decision overlooked the fact that 


the inining company had in its protest prayed permission to prove its. 
allegation of the placer mining character of the land and to show cause 
why Williams’ agricultural entry should be canceled, thereby inviting 


the burden of proof, and also overlooked the fact that your office in — 


granting the hearing had directed that the company take the burden 
of proof. That decision further stated that -‘at the hearing the bur- 
den of proof was placed upon the company agaist its protest” when 
the record contains no suggestion of any objection by the company to 
taking the burden of proof until after the submission of its evidence 
and again in its written paneanens after the introduction of all of the 
evidence. 

There are three reasons why the ruling in ‘the former decision is 
wrong, any of which is in itself sufficient: 

First. In compliance with existing statutes and regulations and after 
due notice of his intention to submit final proof, Williams proved to 
the satisfaction of the local officers, by the oaths of himself and wit- 
nesses, that the land was not mineral in character, and upon this his 
entry and purchase were allowed and certificate issued to him. When 
final proof, including a proper showing as to the character of the land, 
has been regularly submitted to the local officers and approved. by i 
them and entry allowed and certificate issued, the character of the | 
land is established by a higher quality of evidence than that afforded 
by the surveyor’s return, and by this finding or decision of one of the 
constituted branches of the land department the entryman acquires 
such an equitable right or title as will put upon one attacking that 
entry the onus of proving such illegality or irregularity in the pro- 
curement or allowance thereof as will avoid or preven the issuance of 
a patent thereon. | 

Second. Williams’ entry and purchase in 1885 were not affected by 
Snell’s survey six or seven years thereafter. However much it may 
be contended that one making entry or pur chase of public land is 
charged with knowledge of the prima facie. or presumptive character 
given thereto by an existing survey, it can not with reason or justice 
be held that he must anticipate subsequent, Surveys giving a different — 
character to the land, nor that he will be required to ag ‘ain prove his | 
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right fnetete ‘because years” ‘thereafter in the course of sien 
succeeding sur vey. another. surveyor is led to.an opinion. different 
from that entertained by the first surveyor. The difference of opinion 
in some cases might be due to the development of the mineral character 


of the land after the entry and purchase, and clearly the right and title 


obtained thereby would not be affected by such subsequent discovery. 

Third. The burden of. proot having been. expressly placed upon the — 

company by the order of your office granting the hearing and no modi- 
fication thereof having been sought by the company. the local officers 

were bound by-that order and there should. have been Ho. snpeeatent 
re-adjusting of the burden of proof. — nae : x | 

In Quigley v. State of California es L. D., 307), a@ cage involving a 
similar question, it was held: | 

Your office having by expr ess directicn placed the burden of proot upon the mineral 
--claimant, the local office was bound by that direction and was not authorized to 
change or ignoreit. If that direction Was erroneous the errer was not cominitted in, 
the local office. 

The hearing was ordered at the request of the mineral saiiant and he was fully 
advised of the action of your office in placing the burden of proof upon him. If, for 
any reason, he believed this was erroneous, he should have applied to your office for 
a modification of its order in this respect. 

__ State of Washington v. McBride (25 L. D., 167, 181), presented a like 
question and it was there said: 7 | 

In the departmental decision of March 17, 1894, supra, it was held, as beforeshown, 
thatthe lurden of proof was on the State anid it was directed that the second 
hearing proceed on that line. Without now affirming or disafiirming this holding, 
it is sufficient to say that it thereby became the law of the case for your office and 
the local office. The State made no effort to obtain fron the Department a modifi- 
cation of the decision in this particular, and it was not competent for your office, or 
the local office, to make a modification thereof or to depart therefrom, 


U nited States ov. California and Oregon Land Company (148 U. S., 31), 
is a case which on a former appeal had been remanded by the supreme | 
court to the circuit court with stated directions for further proceedings, 
and when thecase again came before the supreme court the United States 
alleged error on the part of the cireuit court. in following some of the 
directions given in remanding the cause. Referring to its former 
decision and to this conteution, the supreme court said (p. 38): 

That: decision was the law of this case for the subsequent proceedings - in that 
~ court . . If the government was not satisfied with the decision, it should have 


called our » attention to it, and have sought a modification or enlargement of: the | 
decr ee. 7 | 


eae DISCOVERY or MINERAL. SUBSEQUENT TO ENTRY AND PURCHASE. 


“The ereater portion of the evidence produced at the hearing related 
to alleged prospecting, development and discovery of mineral subse: 
quent to Williams’ entry. and purchase, and the former departmental 
~ decision shows that it was in large part based upon and controlled by. 

this evidence. This was meaty. erroneous and was i in ase opposi- 
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tion to repeated rulings of the Department and of the Supreme Court 
of the United States. This evidence was introduced and considered. 
over the repeated objection of Williams and in violation of the order of 
your office granting the hearing which defined the issue to be tried 
to be: 
anette that portion of ante ies claims in conflict with said entry was known 


at or prior to date of such cash entry, Februar y 11, 1885, to be. valuable for plage 
mining. 


In this eonnechon reference should be ak to section 9258 Revised | 


' Statutes, excepting from pre-emption sale “lands on w hich are situated 


any known salines or mines” and sections 2315, 2319 Revised Statutes, 7 

reserving from other disposition public lands. va luable for minerals, - 

- otherwise spoken of as containing valuable mineral deposits, and declar- 

ing the same open to occupation and purchase under the mining laws. 

. In Deffeback v. Hawke (115 17. §., 392, 404), anne to these sections 
and kindred statutes, the court said: | 

Itis plain, from this brief statement of the legislation of Congress, that no title . 


from the United States to land known at the time of sale to be valuable for its min- 
erals of gold, silver, cinnabar, or copper can be obtained under, the pre- emption or 


homestead laws or the town- site laws, or in any other way than as prescribed by. a2 


the laws specially authorizing the sale of such lands, except in the States of Michi- 
gan, Wisconsin, Minnesota, Missouri, and Kansas. Wesay ‘land known at the time 
to be valuable for its minerals,’ as there are vast tracts of publie land ‘in which 
minerals of different kinds are found, but not in such quantity as to justify expendi- 
tures in the effort to extract them. It is not to such lands that the term ‘mineral’ 
in the sense of the statute is applicable. In the first section of the act of 1866 no 
designation is given of the character of mineral lands which are free and open to 
exploration. But in the act of 1872, which repealed that section and re-enacted one 
of broader import, itis ‘valuable pineal deposits’ which are declared to be free 
and open to exploration and purchase. The same term is carried into the Revised 


Statutes. Itis there enacted that ‘jands valuable for. minerals’ shall be reserved 


from sale, except as other wise expressly directed, and that ‘valuable mineral de- 
posits’ in lands belonging to the United States shall be free and open to exploration. 
and purchase. We also say that lands known at the time of their sale to be thus 
| valuable, in order to avoid any possible conclusion against the validity of titles 
which may be issued for other kinds of land, in which, years afterwards, rich 
deposits of mineral may be discovered. It is quite possible that lands settled upon 
as suitable only for agricultural purposes, entered by the settler and patented by 
the government under the preemption laws, may be found, years after the patent 
has been issued, to contain valuable minerals.. Indeed, this has often happened. 
We, therefore, use the term known to be valuable at the time of sale, to prevent any — 
doubt being cast npon titles to lands afterwards found to be different in their min-~ 
eral character from what was eee when the entry of them was made and the 
patent issued. 


In Colorado Coal and Iron Co: v. United States (198 U.S. 307, 328), | 
it was held: | 


A change i iD the conditions ocenrred subsequentl y to the sale, whereby new dis- 
coveries are made, or by means whereof it may become profitable to work the veins 
as mines, can not ‘affect the title as it passed at the time of the sale. The ques- 
tion must be determined according to the facts in existence at the time of the sale. 
If nen the premises at vane time there were not actual ‘known mines’ capable of . 
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being profitably worked for their product, so as to make the land more valuable for 
mining than for agriculture, a title to them a peauttee under the preemnion act can 
not be successfully assailed. Pods ? | 


Section 2333, Revised Statutes, relating. to pines mining anna 


excepts from placer patents all veins-or lodes known to exist within the 


boundaries of the placer claim which are not, as known veins or lodes, 
included in the application for placer patent and: paid for as lode 
ground, and. further provides that “where the existence of a vein or 

lode in a placer claim is not known, a patent for the placer claim shall © 
convey al] valuable mineral and Diller deposits within the boundaries. _ 
thereof.” In passing upon the effect of a discovery of. veins or lodes in- 

a placer claim subsequent to the application for patent, the court said 
in United States v. Iron Silver Mining Co. (128 U. S., 673, 683): 

‘Lodes and veins in quartz or other rock in place, bearing sola or’silver or other. 
-netal, were not disclosed when the application for the patent was made. The sub- 
sequent discovery of lodes upon the ground, and their successful working, does not | 
affect the good faith of the application. That. must he determined by what was 
known to exist at the time. 

To the same effect see Iron Silver Mining Co. v. Mike ‘and Starr Co. 
(143 U. 8., 394, 401); Sullivan v. Iron Silver Mining Oo. (143 U. S., 431, 
434); Cripple Creek Gold Mining Co. v. Mt. Rosa Mining, Milling and 
-Land Co. (26 L, D., 622, 624), | | 

While recognizin 2 the authority of the land department to cancel an 
entry and withhold patent where the conditions existing at or prior to. 
the date of the entry justify such action, it has been uniformly held by 
the supreme court that where an entry and final certificate are obtained. 
by compliance with the public land laws the right of the entryman or 
purchaser to a patent is complete, that his right or title will not be 
‘Impaired by any delay in issuing the patent, and that when issued the 
patent will relate back to the date of the entry or purchase and. give 
effect thereto from that time. It will be sufficient to refer to a few of. © 
these decisions. 

In Carroll v, Safford (3 How., 441, 461), it was said: 


Now, lands which have been sold o the United States can in no sense ie called - 
the property of the United States. They are no more the property of the United 
States than lands patented, So far as the rights of the purchaser are considered, | 
they are protected under the patent certificate as fully as under the patent. Suppose 
the officers of the government had sold a tract of land, received the pur chase-money, 

and issued a patent certificate, can it be contended that. they. could sell it again, and 
7 ‘convey a good title? They-could no more do this than they could sell land a second 
time which had been previously patented. When sold, the government, until the 


patent shall issue, holds the mere legal title for the land in trust for the purchaser ; 7 


and any second. purchaser would take the land charged with the trust, 
In Witherspoon v. Duncan (4 Wall,, 210, 218 , 220), the court held: 


In no just sense can lands be said to be public lands after they have béen entered 


at the land office and a certificate of entry obtained. If publie lands before the _ 


| ‘entry, after it they are private property. If subj ect to sale, the government has no 
power to revoke the entry and withhold the patent. A second sale, if the first was 
authorized by law, confers. no right on the e buyer, and is a void act. | a” 
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According to the well-known mode of proceeding at the land offices (established 
for the mutual convenience of buyer and seller), if the party is entitled by law to 
enter the land,’the receiver gives him a certificate of entry reciting the facts, by 
means of which, in due time, he receives a patent. The contract of purchase is com- 
plete when the certificate of entry is executed and delivered, and thereafter the land 
ceases to be a part of the public domain. The government agrees to make proper 
conveyance as soon as it can, and in the meantime holds the naked legal fee in trust 
for the purchaser, who has the equitable title. 

It does not appear from the record why the patent was so long delayed; but the 
claim was finally approved on the original proof, and the patent, when issued, related 
back to the original entry. 


In Stark v, Starrs (6 Wall., 402, 418), the court said: 


The right to a patent once vested is treated by the government, when dealing with 
the public lands, equivalent to a patent issued. When in fact, the patent does issue, 
it relates back to the inception of the right of the paventes, so far as it may be nec- 
essary, to cut of intervening claimants. 
See also Amador Medean Gold. Mining Co. v. South Spring. Hill Gold 
Mining Co, (13 Sawyer, 523; 36 Fed. Rep., 668). | 

Excepting the decision now under reconsideration, the depaniental 


decisions have with entire uniformity held that the right and title ofa _- 


purchaser or entryman are not affected by discovery of mineral subse- 
quent to the completion of his purchase or entry. | 


In Nicholas Abercrombie (6 L. D. , 393), 1b was held (syllabus): 


To constitute the exemption contemplated by the preemption law under the head 
of ‘known mines,’ there should be upon the land, at the time of sale, ascertained 
coal deposits of such extent and value as to make the land more valuable to be 
worked for the coal, under the conditions then existing than for agricultural - 
purposes. 

_ A change of condition occurring after sale whereby new discoveries are made, or. 
by means whereof it may become profitable to work the land for its coal, cannot 
affect the title as it passed at the time of the sale. 


In James K, Jacks et al. (7 L. D., 570), it was said: 


The evidence fails to show that at the date of said homestead and dali entries 
any coal had been discovered upon said land, and the subsequent discovery of coal, 
on a small portion of the land, after the final entry, can not affect the Bare of the . 
purchaser, who had completed his entry. | 


Jn Harnish v. Wallace (13 L. D., 108), it was held, in passing upon 
a preemption entry: 


In order to defeat the entry, on the ground of mixeral character of the land, it 
must be shown that mineral was known to exist at the time of the entry, and a dis- 
~ covery of mineral made, as in this case, more than four years atter the allowance of 
the entry, will not warrant its cancellation. — 


In Arthur v. Earle (21 L.D., 92), it was said: 


At any rate, the discovery, having been made after the pur abase of said land and 
the issuance of final certificate to Earle, would not defeat the issuance of patent, 7 
even though said land should have been shown to be more valuable for coal than for 
agricultural purposes, as the conditions existing at the date of final entry determine 
whether the land should be excluded from homestead entry on account of its alleged 
mineral character. 
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To the same effect see Nancy Ann Caste (31. D., 169); Rea et al. v. 
_ Stephenson (15 L. D., 37); Jones Vv. pet (5 L. D. pene) Chormicle 

». Hiller (26 L. D., 9), | 

Tt being atitively clear under these authorities that ae ie and title 
of a purchaser under the pre-emption law will not be affected by the 
discovery of mineral subsequent to the date of his entry and final 
certificate, it necessarily follows that evidence of such ‘subsequent | 
| ESC OVELY, should not be received 0 or consider ed. : 


Iv. WAS THE LAND KNOWN TO BE MINERAL AT THE DATE OF WILL- 
JAMS’ ENTRY AND PURCHASE? 


In considering the case upon its merits the logical course is to take 
up the evidence in the order in which it was submitted at the trial as 
nearly as possible, The mining company’ S enone was submitted 
first. 
| Carl Spangler, president of the mining company, testifies that he first 

saw the land in 1889, four years after Williams’ entry and purchase, 
when he spent. a week investigating the placer claims, So far as his 
testimony relates to discoveries made after he became acquainted with 
the land it can not be considered. He states that no active mining 
operations have been carried on by the company for the reason that it 
was thought best. to await the settlement of disputes as to title; that 
the surface of the land is nothing but rock, boulders and sand, unfit for 
agricultural purposes; and that the company. has expended $29,000 on 
these placer claims in purchasing the property, and in securing title. 
- Wilson went to Aspen in the winter of 1884-5, and says that he does 
mot consider the land agricultural. He first. examined the ground in 
March, 1893, eight years after Williams’ entry. Even if the discoveries 
Gained to have been made by him could be consider ed they would not 


7 tend very str ongly to establish the claimed mineral character of the 


land, because he says of them: “I do not know that it would pay, I did 
not have time to examine it only very slightly on the surface, and to 
say that I know it would pay in dollars and cents, —I could not say 
that,—I can’t answer that.” 

~ Oalvin has lived in Aspen since the summer of 1884, and testifies 
that he does not consider the Williams claim agricultur al tend. because 
- there is too much rock, boulders aud gravel on it. He does noe claim 
to have prospected these claims or to have made any discovery thereon | 
before 1898, but saw parties at work, in 1885, below Castle Oreek, a mile 
or more froth the Jand in controversy. . 

Welch examined the land with Wilson ‘eid Calvin in 1893 and says 
_that he does not consider it good for agricultural purposes. ‘ 
_ Asack of dirt obtained by the witnesses Wilson, Calvin and Welch 
in 1893, while prospecting on the Fowler claim ae atory to testifying 
at the hearing in this case, is claimed to have contained from twenty or 
| thir yy, colors of gold and received much attention in the former decision. 
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This claimed discovery made eight years after Williams’ entry threw no 


_ light. upon the known character of the ground in controversy at the 
timé of that entry. This made its consideration a mistake. There is. . 


some question whether the dirt came from above or below the mouth of 


Castle Creek, but either ‘plate was over a ae from the: land 1 in contro- 
-versy. 

Harkins testifies that he has had consider able experience in iinnet . 
mining; that ground to pay, by panning, would have to contain from 
$5.00 to $10.00 per cubic yard; by sluicing, fifty or twenty-five cents, 
according to the amount of water and dumping ground used; and, by © 
hydraulics, ten cents per yard, after being fixed for the work He 
knows nothing of the ground in contest; does not always consider 
ground as placer, because one can obtain aolore and says that no one 


ean tell whether dirt will pay by looking at the gold in a pan, without 


weighing the results of panning by the yard or foot. 

Fowler, oue of the original locators of these claims, says Hes is & pro- 
fessional miner, having had many years’ experience; and in accounting | 
for the presence of placer gold upon this land says such gold will be 
washed for thousands of miles. He first went to Aspen in 1881; pros- 
pected along Roaring Fork river, and found gold, but not peitiz in a 
- position to make location, said ‘Aothing about his find, and did not 
locate until] 1883. He selected the locations, because of the advantages 
' offered for economical sluice or hydraulic mining. On cross-examina- 
tion he testified that he worked on these claims on the flat ground, 
| towards the lower end of the Fowler claim, which is, not ou the land in 
controversy, digging prospecting holes, imo to six feet deep; aud in — 
1883, 1884 and in 1885 attempted to sink to bedrock, in different places, 
but failed to reach it because of water and shrid =the deepest of these 
_ shafts being fifteen feet; that above three thousand dollars were — 

expended in these years; that he did not get any money out of the 

ground, and did not expect to by that work. He says he found suffi- 
cient indications of gold to justify the opinion that hydraulic mining 
ona large scale on these claims would give profitable results. _ 
_ Krauss, assayer and chemist, testifies by deposition to prospecting 
and examining these placer claims in the fall of 1885, and gives the 
“result of some tests then made, but all this was after Williams’ entry. 

Zahl, a jeweler, visited Aspen in 1891 to have some assessment work 
done upon these placer claims and says that he was then advised by 
the, postmaster to stay away from the claims as Mrs. Helen Bird had ~ 
asked the postinaster to notify Zall that she would shoot him if he did 
not stay away. Mrs. Bird had no interest in the Williams entry, and 
no attempt was made to connect Williams with the hearsay threat. 
‘Mrs. Bird did have a separate contest of her own with the mining com- 
pany. Zahl also made tests of samples taken fr om the land by Spangler 
long after the purchase by Williams. 

_ Tippett did not examine or prospect the Pisin until the week DEP. 
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vious to testifying and Martin never saw or prospected them until after 
Williams’ entry. - 
~The former decision places much reliance upon the reports of: two 

deputy surveyors as sustainin g the contention of the mining company. 
The verified certificate or report of Deputy Mineral Surveyor Marks, as 
_ to the expenditure in labor and improvements upon these placer claims, _ 
quoted from in the former decision, is dated November 24, 1891, and 
-purports to describe mining. developments found by him upon the claims. 
shortly before that time; when the developments were placed there, 
_ whether before or after Williams’ entry, is not stated; nor is it shown © 
that any of them are upon the ground in controversy. Whatever may 
be said of other objections made to this certificate, or report, it was not 
admissible on the question whether the land in controversy was known 
to be mineral in character at the date of Williams’ entry and purchase. 
The report, or general description, accompanying the return of 
Deputy Surveyor Snell’s survey in 1891, of certain lands in the valley 
of the Roaring Fork, is one of the copes relied upon in the former 
decision. An aponane part of that report is omitted from the, long 
- quotation therefrom in that decision and to show the relation of the 

part omitted to that quoted both are here reproduced, that. omitted 
being inserted in italics, The report reads: 

Tn the valleys is found a rich deep alluvial loam susceptible of producing heavy | 
_ crops of all vegetables and cereals with irrigation. Practically all of the valley. 
. lands have been located and Sled upon by people contemplating tilling the soil or 

with a view to secure lands fabulously rich and valuable for miueral, both placer 

and other deposits. .... Placer deposits were first discovered along the Roaring 
Fork in township ten... . in 1882, since which time mining interests have stead-_ 
ily.advanced and numerous deposits of mineral both placer along the river, and 
veins in the mountains to the southwest, have been discovered and developed, till 
now these townships embrace a region of mining activity unparalleled in the State. 
Among the many developments and enterprises here, the project to wash the entire 
bed of the Roaring Fork River for a distauce of several miles is especanly bibs . 
‘of note. | 
- The river iu its course through these placer gr ounds described in my wakes, aves 
in a bed some eighty feet below the general level of the valley, and is within thirty 
feet of bed-rock as is shown by the extensive improvements on the placers, which 
- however have been carried only to such an exteut.as to prove beyond a doubt the | 
value of the mineral deposits embraced thereby. That these lands are valuable for, 
placer mining purposes, and rich in placer gold can not: for a moment be doubted when it 
is considered that they lie immediately at the base of Aspen mountain one of the richest and 


; largest mineral deposits in the world and which deposits are rapidly and easily decomposed, 


, thereby precipitating the metal to be deposited along the beds of the streams, For ages this 
work has been going on till row the lower strata of sand and gravel along the streams in 
this region are rich in these metals.. I made a personal test of thése strata in several 
- places aloug the river, and was thereby convinced of the real worth of the land for 
the purpose claimed. I was advised that it was the intent of the company controll- 
ing these claims to put in a ‘complete system of dams, flumes and pipes for hydraulic 
_ Inining in the near future. The history and record of placer mining along Califor- 
nia Gulch near Leadville, to which oe case is analogous, will surely aa such 
an expenditure of money. : 


It is a well established fact, snows by the evidence, that the mineral 
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deposits of Aspen mountain, and those of Smuggler mountain which - 
is also adjacent to the land in controversy, are silver and lead and that 
no gold has ever been found there, and yet Mr. Snell expresses the 
Opinion that the mineral deposits of Aspen mountain have been decom- 
posing and have been precipitated to the lands along the streams mak- 
ing them “rich in placer gold.” When it is known that this supposed 
precipitation of decomposed Aspen mountain ores was considered by 
Mr. Snell as establishing his conclusion beyond doubt, confidence in| 
that conclusion is weakened. This report is also weakened by the fact, 
as shown therein. that it was in part based upon information and advice 
received from the company controlling these placer claims. Aside from 
these inherent proofs of the unsatisfactory character of the report as 
evidence in an important controversy pending when the report was 
made, it can not be considered for the reason that it is not based upon 
the state of mining development, improvement and discovery existing 
at or prior to the time of Williams’ entry and purchase in. 1885, but 
npon conditions existing six years later. 
The former decision gives more attention and greater effect to the 
re reports of the surveyors than is warranted even when they are other- 
wise admissible as evidence. Section 2395, Revised Statutes, pce ent oe. 
the duty of surveyors in this respect, ere ides: | 
'-. Every surveyor shall note in his field book the true situation of all mines, salt - : 
licks, salt springs aud mill seats, which come to his knowledge, all water courses. 
over which the line he runs may pass, and also the quality of the lands. _ 
_ In Winscott v. Northern Pacific R. R. Co. (17 L. D., 274, 276), in eon- 
sidering the effect of a surveyor’s report, Secretary Smith said: | 
These instructions to the surveyor relate only to his report of ‘mines.’ He may 
or may not report that the lands indicate that valuable minerals are hid beneath © 
their surface. Such indications are not ‘mines.’ A report to that effect, not being 
required by the law, is optional with him. Being something beyond his required 
duty, no conclusion of law arises from it; it is merely a statement of the officer, | 
more or less valuable according to his opportunities of observation, and ought not 
preclude the assertion of any right or the prouf of the facts of the case as they 
Teally exist. 


It has been seen how limited are these snOntanttl ae of observation; the officer’ 


_ merely passing over the confines of the section, with his attention more directly . 
absorbed by the duties of his scientific profession, and the neccessity for absolute 
accuracy in his courses and distances. Even were he a geologist or mineralist, his 
opportunities of observation along the course of his lines would be the scantiest; and - 
beyond those lines, or on either side of them, his duties do not carry, but prohibit, 
him from going. So that, practically, the interior of the section or that portion 
thereof not immediately along the line being run, is beyond the-observation or 
knowledge of the surveyor, and his opinion in relation to the same can not be of - 
much value, 

So that the report of the surveyor must necessarily constitute but a small ele- 
ment of consideration, when the question is as to the true character of the land. 


In Barden »v. Northern Pacifie R. RB. ue: (ee U. 8., 288, 320), the 
court said: a 

Some weight is sought to be given -by counsel of ‘the plaintiff to keene | 

that the lands in controversy are included in the section which was surveyed in 1868 - 
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- and a plat thereof filed by the surveyor in the local land officein September of that year, 
from which it is asserted that the character of the land was ascertained and deter- 
mined, and reported to be agricultural and. not mineral. But the conclusive answer 
to such alleged determination and report is that the matters to which they relate 
were not left to the surveyor-general, Neither he nor any of his subordinates was 
~ authorized to determine finally the character of any lands granted or make any 
binding report thereon. Information of the character of. all lands surveyed is 
required of surveying officers, so far as knowledge respecting them is obtained in. 
the course of their duties, but they are not clothed with authority to especially 
examine as to these matters outside of their other duties, or determine them, nor — 
- does their report have any binding | foree. It is simply an addition made to ve 
7 general information obtained from different sources on the subject. - 


The evidence on behalf of Williams was to the followingeffect: | 

Williams testifies that he went to Aspen first, in 1880, when there 
- were less than 100 people there, and no mining Bone carried on; that — 
he staked this land in the fall of 1880, and started a ditch ; chat he - 
stayed in Aspen that winter, and early in the spring got out logs to | 
build a cabin on the land; that his family came out from Pennsylvania, 
reaching the land June 3. 1881; and in that year, he built a cabin, took 
out two ditches for irrigating, cultivated a small patch of ground, and 
fenced four or five acres. Thereafter he continued to reside upon the 
-land for the next two or three years, improving and cultivating it dur- 
ing the summer seasons, and moving into Aspen for the winter to send 
his children to school, leaving his household goods on the ranch. At 
the time of final proof he had improved the land by building a better 
dwelling house, stables, sheds and milk-house, and had forty or fifty 
acres fenced, including a part of the land in controversy, and more 
erubbed. He raised crops each. year, which he disposed of, realizing — 
good returns therefrom, and part of the time conducted a dairy. After — 
final proof he made further improvements on the land, and increased the 
‘portion in cultivation. He also gives, with some detail, the amount | 
and value of the crops raised each year. He states that he saw some 
work done-ou these placer claims in 1883 or 1884. This statement is 
referred to in the former decision as tending to show that the land was 
known to be mineral at the date of his entry; but that decision does not 
mention other statements made by Williams in the same connection. 
He says this work was done down on the. Shirley ranch; that he under- 
stood that the work had been abandoned, and that he was not aware 
that the mineral claims conflicted with his entry until 1892 (the ‘year. 
in which your office ordered the hearing).. The Shirley ranch is a mile 
distant from the Williams land and was included in the pre-emption 


entry of Albert. ay as agricultural Jand in eo ane patented to | 


him as such in 1889. 
Williams further states that he had igen engaged in mining since 
= 1879—about seven years of that time having been. spent i in prospecting | 
for placers and mining them; that he, with four other men, prospected 
the Roaring Fork Valley in 1380, from Red Buttes up to Independence, 
covering the ground i in controversy and found nothing to ey ae 
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it up as placer claims, and none of them took up aclaim although it — 
was all unoccupied ground then. He was cross-examined respecting 
the J. ©. Johnson, Mollie Gibson, Smuggler, Schiller, Oro, Branch, 


Mint, Tenderfoot, Sunday, Alva Adams and Pride of Aspen mines, : | 


“some located near Aspen, others near Ashcroft and others near Woody, 
but since they are all shown by the evidence to be silver lode mines 
the evidence relating to them is not of any assistance in determining 
whether the land in controversy was known to be valuable for gold 
placer mining at the date of Williams’ purchase. Much is said in the 
former decision about these claims and especial reference. is made to 
. the great value of some of them at the tiine of the hearing in 1893, but 
the fact that they are silver.lode claims and carry no gold seems to have 
been overlooked in that decision. Williams was also cross-examined 
about the Legal Tender, Mount Hope, Gavin and other mining claims, 
lode and placer, in the Independence district about eighteen miles above. 
Aspen on the Roaring Fork. These are gold claims. The time of their 
discovery is left uncertain and their situation is too remote from the 
land in controversy to jastity wen consideration in determining’ its 
character. 

Williams also ciated that the Cowsuayen tunnel begins on the laud 
in his entry, and runs-through it for a distance of about one thousand 
feet; that he is interested in the tunnel but that it was built to drain. 
Smuggler mountain and carry out ore and dirt and is a common carrier. 

Lux, one of the original locators of these placer claims, testifies 
that he lived in Aspen twelve years; that in May or June, 1883, after 
the locations were made, he went on.the claims with Fowler, who 
panned three or four pans, and found one color; that he refused to 
pay any more assessments, and sold out in September, 1883, for twenty- 
five dollars; that the land was not valuable for placer mining; that 
Williams cultivated his land in 1881, 1882, 1833, 1884 and 1885; and 
that it is good for agricultural purposes. | 

McClure testifies that he has been engaged in mining forty years, 
‘and in placer mining tweuty-five years; that it would be difficult and 

expensive to work this ground even if it contained gold; that he heard 
of the placers when he first went to. Aspen in 1882, sad that he pros- — 
pected the ground in 1883, and found nothing that would Le ; 

Atkinsou testifies that he went to Aspen in 1880, and. is a son of © 
John Atkinson who took up a ranch adjoining ‘Willinras: that the land 


is agricultural; that Williams began his improvements in 1881, and | 


continued his imncouenies and cultivation. until after final proof, 
residing there during the time. He further states that he first heard 


talk of gold on these claims in 1883; and saw men working down on - ; 


the Shirley ranch, but. first heard that the placer claims extended up 
the river to the Williams land the year before the hearing. (The hear- 
_ing was in 1893.) He was engaged in placer mining and prospecting 
from 1860 to 1877, and states that ue land had no value as PD aee 
mes purposes. 3 
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Br unton testifies that he is general manager of. the Cowenhoven tun- 
nel; that it was not driven for mining purposes, but for drainage of sil- 
"ver Gnines on Smuggler mountain and to afford ventilation-and cheap 
transportation of ores to the level of the railroad; that it was begun 
J uly 29, 1889—the site being pur chased from Williama: in the eae a | 

of that month 
| Heck testifies that < has lived in eer since 1879; has had ten 
years’ experience in placer mining, that in 1879 he prospeoted: from . 
Independence down to Aspen, and found no gold; that in 1883, when 
he heard talk about placers there, he spent one day prospecting down _ 

by: Hallam lake adjacent to the land in controversy, but found uo gold. . 
' McFarland testifies by deposition, that he knew of the Fowler claim 

in about 1882, but never heard of the Field or Lax until the hearing, — 
although he iad lived on the ground since 1880; that the Williams | 


land is good for agricultiral pur poses; that in 1880 or 1881 he started 


to build a dam about where Cooper Avenue crosses Roaring Fork on 
the Lux claim; that he dug to the bed of the river, and panned a great 
deal of the dirt but never found any color; that he prospected the stream 
there, and twenty miles below in ener , with an old Californian, and 
never found any gold. | | 
Wellman testifies that he weut to Aspen in-1880, and prospected 
there about six weeks for gold, with no results; that two men were 
doing some sluicing down by the Buttes, and he helped them. clean 
up one Saturday; that they did not work any more, but afterwards 
Fowler commenced working there; that he (witness) was down there 
. every day, and panned the dirt, but after they got through the gr ave 
streak on top, about two feet, they never found a color. 
_ The evidence concerning the marking of the placer claims upon the 
ground and the doing of the annual assessment work by the grantors of 
the mining company is conflicting, but in view of the other matters — 
determined herein it will not be necessary to pass upon this conflict. 
After his entry and purchase, at different times along up to the date 
of the hearing, Williams sold and conveyed portions of his entry 
including portions of the ground now in controversy, and at the time 
of the hearing much of the land sold and conveyed had been built 
upon and improved by purchasers, the improvements aggregating 
several hundred thousand dollars in value, and those upon the ground 
now in controversy including many dwelling houses, an electric power 


house and hospital grounds. There is some uncertainty as to the loca- 


tion of the placer boundaries, but the evidence seems to indicate that ; 

Williams’ residence is also on the ground in controversy. : 

| At the time of Willams’ entry in 1885 the land in controversy was 
_of but small value, but by reason of the subsequent growth and exten- 
sion of the town of Aspen and the subsequent development of silver. 

mining on Smuggler mountain and the subsequent construction of a. 

railroad up the Roarin 1g Fork valley ald across a portion of the land in 
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- controversy, it had, at the time of the institution of the mining com- 
_pany’s contest in 1891, become of great value entirely independent of 
— its claimed mineral character. | 
In this statement most of the evidence ent upon points about 
which there is no dispute, or upon which there is no serious dispute, 
has not been mentioned. These points may be stated as follows: __ 
. That the mining prosecuted at Aspen is Jode- mining for silver and 
lead; that the fact that land is good for agricultural purposes does not 
aveciade its containing placer deposits in paying quantities, or vice 
versa; that in placer mining the richest deposits are generally found at 
or near bedrock; that no mineral vein or lode of any kind has been 


found within the Williams entry; and that, even if all the evidence 


submitted respecting the discovery of mineral from 1881 to the time of 
the hearing in 1893, be considered, including the claimed discoveries 
subsequent to Williams’ entry in 1885, not one dollar in-gold has been 


taken from the placer claimsin question, and no gold atall, except in 


the form of colors in prospecting. 
_ After careful examination and consideration of the evidence the con- 
clusion is reached that the mining company has wholly failed to sustain 
its allegation that the land in controversy was known to be valuable 
for placer mining at or before Williams’ purchase, and that, on the 
other hand, Williams has proven by a large preponderance of the evi- 
dence that the prospecting and examination of the ground up to the 
time of his entry showed that it did not contain placer deposits of 
sufficient value to Justify the expenditure of labor or money in their 
extraction. : 
Besides the direct evidence upon this point other facts tend to enforce 
and sustain this conclusion, such as: (1) Four years intervened between 
Fowler’s claimed discovery and Williams’ entry, which afforded ample 
opportunity for the development of the placer character of the land, 
and yet during that time no active placer mining was prosecuted upon 
_ these placer claims and not a dollar in placer gold was taken there- 
from; (2) Williams’ occupauey, cultivation and improvement of the 
land were notice to the world of his pre-emption claim. Notice of his 
intention to submit final proof.and make entry at the local land office © 
was published for a period of thirty days in a newspaper published at 
Aspen, and like notice was posted in the local office for the same period. 
It is not claimed that the placer claimants did not know of Williams’ 
" pre- emption claim, nor that they were not aware of his intended entry, 
and yet they did ae interpose any objection to his final proof or to his 
entry, and more than six years elapsed before his -purchase and final | 
certificate were questioned by the present contest; (3) The portion of 
the placer claims upon which the best discoveries: are claimed to have 
been made was, as before stated, entered as agricultural Jand in 1884 
and patented as such in 1889, both of which were after the location of — 
the placer claims; (4) Williams is shown to be a practical miner, and 
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yet it is not claimed that he has ever attempted, fie before or since 
his entry, to carry on any placer mining there. — 
The local officers after listening to the pana and having an 
opportunity to see the witnesses on the stand, found: 
That the land in controversy was: not on un February 11, 1885, or prior thereto, of any 
value for placer purposes. 
Your office, on appeal, yietaea this finding and, in speaking of the 
evidence produced by the: mining company, said: 
| - The issue to be decided is whether or not, at the date of Williams? cash. bates 
February 11, 1885, the ground in conflict with said placer. claims was known to be 
mineral in character, The burden of proving the affirmative is, of course, Upon the 
contestant. So far from establishing such affirmative | of this issue, contestant 
seemingly did not attempt so to do, but, instead, nearly all the testimony submitted 
by contestant is introduced for the purpose of proving the present value of said 
placer claims, ae 
‘These concurring findings of the (ect office and of your. hike should | 
not be reversed unless shown to be clearly wrong. 
As to the allegation in the mining company’s protest, that the cnt 
in Williams’ entry is not agricultural, there is little room for difference 
of opinion. The witnesses for the company assert that they do not 
consider the ground fit for cultivation, because it is broken, uneven, 
and made up of sand, gravel, and boulders. The witnesses for. Wil- 
liams assert that it is good for grazing; that the surface is not too 
rough to be cultivated; and that the soil is capable of producing all 
crops that will grow at that. altitude. Several of them sustain their 
assertions by stating that :it has been successfully cultivated, giving 
with considerable detail the amount of land plowed, the kind of crops 
‘planted, and the yield therefrom each season from 1881 until after 
Williams’ final proof in 1885. The agricultural character of the land 
is established by a very large preponderance of the evidence. 

The allegation in the protest that Williams’ entry was not made in 
good faith for agricultural purposes, but in frand for speculative pur- 
- poses is not sustained by any evidence produced at the hearing. The 
theory of the mining company’s protest was that the land was mineral, | 
and not agricultural; that Williams was chargeable with a knowledge 
of this condition and that it necessarily followed that his preemption. 
entry was made for speculative purposes. The premises of this argu- 
ment. having failed, the conclusion based thereon cannot. stand. It is 
shown that Williams made a lake on part of the land covered by his 
entry, which he rented for skating purposes in ‘the winter, and that he 
was at the time of the hearing m aking preparations to construct a race- 
track, The lake was made in 1890, five years after entry, and the race- 
track project had only been proposed in March, 1893. There is nothing 
in this to indicate bad faith in the original selection of the land. It is 
-also shown that Williams laid out a part of the land in town lots, and 
sold several of them, but this was done after his final proof had been 
approved, payment made to the eons entry allowed. and final 


DECISIONS RELATING. TO THE PUBLIC LANDS. ~~ 27 


certificate issued. This he baa a right. to do and the charge of bad 
faith receives no support therefrom. 

The mining company’s protest asserts that es placer duis donot | 
‘contain any mineral in veins or in rock in place and the said tracts. . 
are claimed by the said Aspen Consolidated Mining company as placer _ 
“ground.” The order for a hearing, however, directed the local officers 
to cite certain lode claimants whose claims were believed to conflict 
_. with Williams’ entry to appear at the hearing, but none appeared. ; 

There is some question under the decision of your office whether.all of. 
these lode claimants were notified of the hearing and what is here said 
will not affect the decision of your office on this point. Witnesses were 

examined at the hearing as to the presence of mineral in veins or in — 

rock in place and the evidence is positive. that no such ERE had 
~ been discovered within the limits of Williams’ entry. | 

Up to this point the examination has been contined to the évidence 
submitted at the hearing. While the case was pending on appeal before | 
this Department copies of certain deeds and other instruments were » 
filed by the mining company, and affidavits relating thereto were then 
filed by Williams, all of which were considered in the former decision. 
Among the papers so filed were: .a copy of a quit-claim deed from Wil- 
liams to David R. C. Brown for the NW4 of the SE} of said section 7, 
with a recited consideration of $110,000, dated February 19, 1892, and 
~ recorded June 17, 1893, a copy of a deed from Brown to Joel F. Vaile 

for an undivided one-fourth interest in the same land, with a recited 
consideration of $1.00, dated February 23, 1892, and recorded June 17, 
1893; a-copy of the articles of incorporation of the Free Silver Mining 
Company, acknowledged by Brown and two others, February 23, 1892; 
a copy of a deed from Brown and Vaile conveying said tract.to The 
- Free Silver Mining Company, with a recited consideration of “one dol- 
lar and other valuable considerations,” dated July 1, 1893, and acknowl- 
edged December 30, 1893; a copy of a mortgage dated July 1, 1898, 
acknowledged October 25, 1893, and recorded December 30,1893, given 
upon a portion of said land and certain personal and mixed property 
by the Free Silver Mining Company to Edward O. Wolcott, as trustee, 
to secure bonds in the sum of $100,000 “for the purchase of said 


machinery and for the prosecution of development work on the prop- — 


erty of the company;” a copy. of a deed from the Free Silver Mining 
. Company to the Smuggler Mining Company for a part of said tract, — 
_. with a recited consideration of $25,000 and the further sum of $50, 000 7 
to be paid out of the net smelter returns from ally ore extracted from 
said land; a copy of a contract dated March 30, 18935, and recorded 
April 2, 1895, between the Free Silver Minin sOsinpany: The Smuggler 
Mountain Mining Company and the Della S. Consolidated Mining Com- 
pany, adjusting, among other things, a controversy between said com- 
panies respecting the cwuership of ores which “may be contained” in 
_ gaid tract; also a copy of a quit-claim deed from Williams to the Cow- 
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enhoven Mining, fieaneaere iba and Drainage Tunnel Goninany con- 
veying a part of the NE.4 of the SW.4 of said section 7, containing 
twelve acres, dated, achnowledwed and recorded October 9, 1895, This — 
last deed contains the following provision : | | 

‘Ibis expressly understood and agreed that the interest senvered by this deed is 
the right to the perpetual use of the surface of said territory only, and all other 


rights and interests in said terr itory are expressly mesery ed to the grantor his heirs 
and assigns. : . | ; 


_ These various transaction indicate a belief of the parties thereto that 
mineral in veins or lodes may be found in the land therein described 
by future development, but they do uot establish its existence much > 
less a knowledge of its existence at the ‘date of Williams’ entry seven 
to ten years before their various dates. Again, Williams is not bound — 

by statements, recitals or reservations made in deeds or other instru- | 
ments executed by his immediate or remote erantees. An absolutely 
unanswerable objection, however, to the consideration of these deeds 
and instruments in the preseut contest lies in the fact that they relate 
exclusively to land which lies altogether outside of these placer claims | 
and which is not involved in the present controversy. 

The various transactions were, however, treated in the former deci- 
sion as discrediting some of the testimony for Williams. It is doubtful 
-whether they have that effect, but, if so, it is upon matters immaterial 
to the issue. Further consideration will be een to some matters 

arising out of these transactions. 

The former decision intimates that Williams made a wrong statement 
when he said at the hearing that he was then inter ested in the Cowen- 
hoven tannel, and in this connection calls attention to the fact that he 
had previously conveyed away the tract on which the tunnel is situate. 

' His interest in the tunnel was that of a stockholder and his conveyance 

of the land did not operate as a transfer of his stock. It was also said 

his statements respecting the non-mineral character of the land can 
not have much weight in view of the fact that at the time of the hear- 
ing “there was in existence but kept from the public records the afore- 
said deed of February 19, 1892, conveying forty acres of the land.at 
an enormous price to be used for mining purposes.” That land is not in — 

— controversy and there is nothing in the deed showing or even tending 
to show that the land was conveyed for mining purposes, nor is there 

any evidence showing that Williams was connected withthe subsequent 

transactions regarding this land or even knew of them. To meet the 
contentions based upon these papers there were filed the affidavit of. 

Williams that he never had any interest of any kind or nature in either 

The Free Stlver Mining Company or The. Smuggler Mountain Mining 

) Company, the affidavits of Williams and Brown stating that the true 

consideration in the deed between them was $25,000, instead of $110,000 

- hamed therein, and the affidavits of Brown and Brunton setting forth 

that The Free pole: ro ee Company's shatt Was sunk for the purpose | 
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of furnishing hoisting and drainage facilities for mines in the vicinity 
‘and with the expectation of connecting the foot of the shaft with the - 
properties of The Della S. Consolidated Mining Company and The 
Smuggler Mountain Mining Company; that pumping arrangements ~ 
have already been made with said companies; that it is the intention 
to use the land adjacent to the shaft for dumping grounds; that the 
shaft has beep sunk to a depth of eight hundred and Been ty feet, and. 
. that no ore had been mined or shipped therefrom. 

It is stated in the former decision that Brunton in his last affidavit me 
by saying that * he is one of the original projectors and owners” of 
the Cowenhoven tunnel contradicts himself, because in his testimony 
at the hearing “he denied being interested therein except as General 
Manager.” This tunnel was constructed several years after Williams’ | 
entry and has no connection with the land in controversy, so the state-_ 
ments were both immaterial. Thefact of a contradiction, if there were © 
one, would not discredit his whole testimony. As a matter of fact, 
there is not necessarily a contradiction in the statements. In his tes- 
timony at the hearing he said in answer to questions 186, 360 and 361: 

I am general manager of the Cowenhoven tunnel. 

J am not a stockholder in the Cowenhoven tunnel. 

J am paid a salary as manager of the Cowenhoven tunnel. I also receive a cer- 
tain percentage of the money paid to the Cowenhoven tunnel by the different 
mining companies for drainage of their mines. 


His statement in the affidavits is as follows: 


That the affiant is one of the original projectors and owners of the Cowenhoven 
Tunnel, which was located in 1889 ou said southeasterly 40 acres on said Williams 
ranch, and has been connected with the management of the same ever since, 


‘Instead of disclaiming any interest except as general manager his 
answers indicate that he had an interest beyond his salary as manager. 

' Even taking the other view of this testimony it does not follow because 
he was oue of the original projectors and owners of an enterprise started. 
in 1889, that he was necessarily an owner in 1893. 

If all these papers were properly in the case, they would not have 
the effect of changing the conclusion upon the evidence submitted at 
the hearing. However, they are not properly in the case and as is 
usual with evidence irregularly put into a record on appeal, their 
tendency has been to obscure the real. PDO injssue and to mislead the 
examiner. : | 

It has been suggested that the mining company paid the government 
for the land in controversy in 1896 and that it is therefore entitled toa 
patent. It is true that payment to the government for land confers 
rights which should not be lightly set aside, but this: applies equally to 
Williams who paid the government for this same land in 1885. So far, 
| eee as 3 the matter of pesmient goes Williams acquired the prior 
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: right because his purchase preceded t that et the mining company by 
eleven years. | | 
It appearing that mistakes of a serious nature, as herein shown, were — 
made in the former examination and decision of this case and that the | 
former decision is not justified by the evidence and does manifest 
injustice to Williams and to those claiming portions of the land in con- 
troversy under conveyances from him, it is now withdrawn and set aside, 
_ the protest of the mining company is dismissed, and the case is returned 
to your office with instructions to cancel the pieoer mineral entry of the © 
land in conflict and to take such further action as may be proper, in | 
accordance with the views herein expressed and in accordance with the 
decision of your office which is hereby affirmed. 
Approved, : 3 
WILLIS VAN DEVANTER, : 
Assistant Aan y- Genera al, 


= CONTESTANT—PREFERENCE RIGHT—ESTOPPEL. 
PRYOR ET AL. COUCH. 


The peer dneiteal rule th at the question of preference right will be deters until 
an application is made for its exercise, is not applicable where the record clearly 
discloses that the contestant is disqualified as an entryman, and that the dis- 


ability can not be removed during the period accorded for the exercise of said 


right, or where the contestant is estopped from entering the ane as against the 
adverse claim of another party. i 
A contestant who at the time of initiating aontest applies to enter part of the land 
covered by the entry under abtack, omitting from his application certain tracts 
included within the existing settlement claim of a third party, and thereafter 
makes no protest against the oceupancy and improvement of said tracts by 
- guch settler, is estopped, on the suceessful termination of his contest, from 
asserting, as against the settler, his preference right to enter said tracts. 


Secretary Bliss to the Commissioner of the. General Land Office, June 4, — 
(W.V.D.) — Se 1898, . (W. A. BE.) 


Joseph England, by is eee: has filed. a nun for review of 
departmental decision of December 11, 1897, in the case of David C. 
Pryor et al. against John M. Couch (25 I. D. 488), involving lots 1, 2: 
3, 7, 8, and 9, fractional parts of the NE. 4 x of Sec. 9, T. 11 XN, le 8 Ww, 
Oklahoina, Oklahoma land district. | | 
A brief statement of the proceedings heretofore had in this case is 
necessary to a clear understanding of the quesaous presented by the 
motion. | | 
~- April 25, 1889, J ohn M. Couch made homestead entry for the above- 
- described Jand. | 

May 23, 1889, David O. ee filed affidavit of contest, aie that — 
— said eutrvinad Was. disqualified by reason of having entered the pro- 
hibited territory during the prohibited period. He asked that the 
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entry be canceled as to lots 8 and 9, and that he he permitted to make 
entry therefor. With his contest affidavit he filed a formal application 
to make homestead entry for said lots 8 and 9. 

June 18, 1889, Jerome Monk filed affidavit of agutect alleging the 
dingualiieation of the entry, and also claiming settlement prior to the | 
settlement or entry of the defendant. | 

July 18, 1889, James A. Robinson filed affidavit of contest, alleging 
that the entrouaa was disqualified, and that he (Robinson) was a peer 
settler as to said lots 8 and 9. 

July 25, 1889, James Thompson filed affidavit of contest, alleging 
prior settlement and the disqualification of the entryman. 

Jaly 27,1889, Hugh L, Ewing filed affidavit of contest, alleging that 
_ the entryman was disqualified. This contest affidavit was corroborated 
by David C, Pryor, the first contestant herein. July 25, 1893, Ewing | 
filed an amended affidavit attacking the claims of all the athe? con- 
testants, but conceding Pryor to be the first contestant against lots 8 
and 9. | | 
August 6,1889, Joseph England filed affidavit of contest, alleging 
the disquslineation of the entryman, and also that he (England) had 
settled upon said land prior to any legal settlement thereon by the 
defendant. July 18, 1891, he filed a disclaimer as to lots § and 9. 

These several contests were consolidated, and a hearing was had at 


at which all parties were allowed to submit testimony. Robinson was : 


not represented at the hearing, and it having been shown that he was 
deceased and had left no known heirs, his contest was dismissed. 

February 20, 1895, the local officers rendered’ their decision recom- 
mending that Couch’s entry be canceled, and that Pryor be awarded 
the preference right of entry. From this ACH Couch, M onk, Ewing, 
and England appealed. No appeal was filed on behalf of Thompson 
within the time allowed for filing appeal, 

January 28, 1896, your office held Couch’s entry for eanconation and . 
awarded the preference right of entry to England as to lots 1, 2,3,and _ 
7, and to Pryor as to lots § and 9, 

Appeal to the’ Department was filed by Couch, Pry or and Ewing. 
No appeal was filed by Monk. 

May 12, 1896, Mrs. Mary B. Scissel, as one of the heirs of James 
Thompson, sieeoasea. filed an appeal io your office from the decision of 
- the register and receiver rendered February 20, 1895. She alleges in 
an affidavit attached to said appeal that contestant Thompson died 
January 17, 1895; that she is a daughter and one of the heirs of said — 
Thompson; that she has had the land in controversy cultivated since 
the death of her father; and that her failure to appeal sooner from the 
decision of the register and receiver was due to the fact that she was 
- never notified of that decision nor served with a copy of it. 

No action was taken on this appeal by your office, but it was trans- 
mitted to the Department with the other papers in the case. 
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December 11, 1397, the Department affirmed your office decision, SO 
far as it held Couch’s entry for cancellation, but declined to consider, 
at the present time, any questions as to the preference right of entry. | 

Of the numerous specifications of error alleged in England’s motion 
_ for review only the first, second, and sixth need be considered. they 
are as follows: — | 

L The Honorable Secretary erred in iid opinion and jademenes in omitting to pass 
upon the rights of said England and award him said lots 1, 2, 3, and 7, for the rea- 
son: (a) Said Pryor never aske.l that said entry of said Couch be canceled as to said 
lots last named (1, 2, 3 and 7), upon which said England was residing at the time 
said contest of Pryor was instituted. 

II. The Honorable Secretary erred in said opinion in holding that said Pryor ever 
had a contest pending against said entry to have the same canceled as to said 
lets 1, 2,3, and 7. The prayer of his affidavit of contest filed May 23, 1889, is as 
follows: ‘Therefore asks to prove said allegations and that said homestead entry 
No. 94 may be declared canceled as to lots Nos. 8 and 9 and forfeited to the United 
States.” Clearly showing that at the time said Pryor instituted said contest against 
said entry for the cancellation of the same as to lots 8 and 9, he had no purpose of 
having the same canceled as to lots 1, 2, 38, and 7, knowing that said England was 
residing thereon and believing that said residence protected the rights of said 
England in the premises. | 

VI. The Honorable Secretary erred in said opinion in not holding that inasmuch 
as said Couch’s entry was void, and inasmuch as said England settled om said land 
in good faith May 19, 1889, and has ever since made the land his home, and inasmuch 
as said Pryor’s contest was not instituted until May 23, 1889, after England’s settle- 
ment, and inasmuch as said Pryor’s contest was not lodged against or leveled at the — 
entry of Couch as an entirety, but only as against said lots 8 and 9, that the settle- 
ment right is superior to the claim of said Pryor, hence the judgment of the Honor- 
able Commissioner was right and should be affirmed. 

It is a well established rule of the Department that questions as to 
the preference right of a contestant should not be decided’ prior to 
_ application to exercise such right. The reason for this rule is, that 
the coutestant’s right to enter is to be determined by his qualifications 
at the time he files his application, and his condition may change 
between the date of the decision of the Department and the time he 
- applies to enter. Thus an alien may contest. an entry, but he can not 
exercise a successful contestant’s preference right of entry. He may, 
however, subsequent to the decision of the Department, file lis decla- 
ration of intention to become a citizen of the United States and thus 
qualify limself to make entry. Bjorndahl Vv. Morben, 17 L. D., 530.. 
On the other hand, a woman contestant, qualified to enter at the date 
of the decision of the Department, may, subsequent to that decision 
and. prior to the time she ape to enter, marly and thus disqualify 
herself. : 
Where, however, it is s charged, or ‘the second clearly sistiasee that 
the disability under which the contestant labors is such that there is 
no possibility of its being removed between the date of the decision — 
of the Department and the expiration of the time allowed a successful 
contestant to exercise his preference right, as, for example, where it is 
Shown that he is a se or that he is ee from entering the 
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land or a portion thereof as against a certain party, the reason for the — 
rule no longer exists, and it would be a useless waste of time and. 
probably of money to postpone the consideration of the question as to 
his preference right until such time as he applies to enter. This prin- 
ciple does not seem to have been affirmatively stated in any of the © 
departmental decisions, but it was evidently applied in the cases of 
_. Dayton v. Hause et al., 7 L. D., 542; Jeffers v. Miller, 15 L. D. ye 
Norstrum v. Head, 24 a D., 413; “Datehen v. Gillen, 26 L. D., 34., — 
In the present case, the several contests were consolidated, the prin- 
cipal reason for this action being that some of the contestants had 


alleged prior settlement a to the charge that the entryman. ~ 


was disqualified. The contestants filed cross-complaints against each — 
_ other, and the hearing was directed not only to the charges contained 
in the several contests agaiust Couch’s entry, but also to the question — 
as to the rights of the respective contestants. ‘Those rights were thus” 
put directly in issue and were considered by both the local office and 
your office. The local officers recommended the dismissal of Monk’s 


contest, and your office affirmed their action, for the express reason that _ 


it was aoe by the record: that Monk was disqualified by reason of 
having entered the prohibited territory during the prohibited period.. 
Pryor’s appeal from your office decision was solely on the ground that. 
your office erred in awarding to England the prefer ence right of entr y 
to any portion of the land involved. 
The rights of the several contestants thus having been put in issue, 
and all the facts upon which a decision as to those rights can be based | 
being pow in the record, it would be useless to further Dosypone their 
consideration. 

There were six soutestaats in this ee Monk, Robinson, | 
Thompson, Ewing, and England. 

Robinson died before the ReAUInS leaving no known heirs, and his 
contest was dismissed. 

Monk failed to appeal from your office decision, sad said decision hae 
become final as to. him. 

The record shows that notice of the repiatSe and. receiver's aeason 
of February 20, 1895, was served upor all the known heirs of James. 
Thompson, deceased (including Mrs, Mary Scissel), March 21, 1895, so. 
that the long delay in filing appeal from said decision is not satisfac- 
torily explained, and this contest need not be further considered. 

Ewing’s contest affidavit contained the single charge that the entry- 
man was disqualified. It was filed subsequent to Pryor’s, which con- - 
. tained the same charge, and falls to the ground on the SUCCESS of Pr yor's | 
contest. 

England alleged prior settlement and fie disqualification of the 
entryman, This affidavit was filed subsequent to Pryor’s, and the 
statement just made in regard to Ewing’s contest applies with equal 
force to England’s contest, so far as the charge that the Suleyman was 
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disqualified is concerned. He admits that he did not settle on the land 
involved until May 19, 1889, nearly a month after. Couch’s entry was — 
made, aud therefore his allegation of prior settlement fails. 7 
_ The sole remaining question then is, whether Pryor is entitled. to a 
preference right of entry to the entire tract covered by Couch’s entry, 
~ or whether he is estopped as cane England. from entering more than 
lots 8 and 9. | 
_ Pryor’s contest was ander the act of. My 1 14, 1880, and the charge 
alleged was one that went to the validity of the enti entry. He was not 
required to file an application to enter at the time he filed his affidavit 
of contest or to make any statement at that time as to the land he wished . 
to enter, and if there were no adverse claims to be considered, he would 
not now be held bound by his premature declarations. At the time, 
though, that Pryor filed his affidavit of contest England was living 
upon and claiming: lots 1, 2,3,and 7. Pryor apparently respected this 
claim, for in his affidavit he only asked that Couch’s entry be canceled 
as to lots 8 and 9, aud his application to enter, filed at the same time, 
covered only lots 8and 9. He stood by and saw England improving 
lots 1, 2, 3, and 7, without a word of protest. England, relying on the 
statemerits made by Pryor under oath as to the land he wished to enter, 
‘has spent time and money in improving the lots upon which he lives 
and pr osecuting a contest against Couch’s entry. , 

In the case of Enos v. Fagan (13 L. D., 283), Enos filed simultaneotis 
affidavits of contest against a homestead entry and a timber. culture 
entry, and prosecuted both contests to a successful termination. At 
the time he instituted these contests he filed timber culture application » 
for the land covered by the timber culture entr y he was contesting. 
He had previously exhausted. his rights under the homestead and pre-- 
-emption laws. Fagan, learning that Enos had filed application for the - 
timber culture tract, settled upon and began: improving the homestead 
tract. Enos knew of this settlement, but stood by and made no protest. 
When the two entries were canceled Fagan filed pre-emption declara- 
_ tory statement for the tract upon which he was living, and Enos changed 
his timber. culture application. over to the same tract. It was held by 
the Department that Enos was setopped as against Fagan from making 
timber. culture entry of the land upon which eee was eon ae It 
was said in that decision: | : 


- He stood by and saw Fagan erect upon the land a fairly cee house with board 
roof, board floor, two windows, two doors, estimated. to be worth $75. He (F agan) 


- moved his family ito it, and established his residence there while Enos was holding 
- to his claim on the southwest quarter and trying to sell it. There is no eyidence ms 


that he ever intimated to Fagan, in any way, that he (Enos) had any right to the | 
southeast quarter or ever intended to assert any claim thereto. Fagan had aright to 
rely upon the record, which showed that Enos had elected to take the southwest 

quarter, and also upon the words and acts of Enos, which showed. that he retained 


- his claim upon it, and Enos having thus stood by, seeing Fagan making lasting 


improvements upon the tract in controversy, is euenre to assert a claim to the _ 
~ land oe will take them from him. ) = 
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See also the case of Pendleton v. Grannis, 14 L. D., 381, 
The principle applied in the case from which we have quoted is appli- 
-eable here. Jt must therefore be held that Pryor is estopped as against 
England from entering lots 1, 2,3, and 7, and that England has the | 
better right to those lots. Pryows pieteteiiee right is absolute as to 
lots 8 and 9 and good as to the Penarine lots against.every one but 
England. 

Departmental decision of December a, 1897, is modified ae = 


SCHOOL LANDS—INDEMNITY—RESERVATION. 
STATE OF WyomIne. 


e The act of February 28, 1891, amending section 2275 R. &., repealed so much of the 
proviso to section 2, act of July 10, 1890, as declares - the State of Wyoming 
shall not be entitled to select school indemnity in lieu of sections sixteen and 
_ thirty-six in the Yellowstone National Park; and under said section 2275 R.S&., 
as thus amended, the State is entitled to such indemnity, in so as said Park 
_ hes within its boundaries, 


Secretary y Bliss to the Oommniasionde of the. Gener al Land Office, June 4, 
(F. LC.) * 1898. _ | (W. M. W.) 


On October 30, 1897, the governor of the State of Wyomiue addressed . 
a ieanmunication to ths Department, asking that information might be 
forwarded to him as to the number of acres of land which the State is 
entitled to select in lieu of school lands included in all Indian, militar *Y; | 
or other reservations within the State. — | 

In response to this request, the Department, on November 3, 1897, 
oe him with a copy of a report from your office, dated Noveniher 

3, 1897, upon the matters contained in his letter, which it was thought. 
ae covered the matters on which information was desired by the gov- 
ernor, and he was also advised of the practice of the Department in 
relation to school indemnity selections. 

January .3, 1898, the governor acknowledged the receipt of said 
departmental letter, and stated that he had also received from your 
office “a list of lands furnishing bases for the selection of indemnity 
land in lieu of sections 16 and 36, which fell within the limits of the 
Shoshone Indian reservation and the Yellowstone National Park tim- 
ber reserve.” As. this list included only such school lands as. are 
embraced i in the two reservations named, the governor urges that the | 
State is also entitled to select indemnity lands in lieu of sections sixteen and. thirty- - 


six embraced within that portion of the Yellowstone National Park which lies | 
within the State of Wyoming. 


The matter was referred to your office for report, and an anuary 17, 


1898, you transmitted a report thereon, in which you express the . 
: opiion that the State of Wyoming is not under the. law entitled to 
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‘select Indemnity school lands for.sections 16 and 36, embraced in the | 
Yellowstone National Park, in said State. 

Your opinion seems to be Besod upon the theory that : a provision con-| 
tained in section 2 of the act of July 10, 1890 (26 Stat., 222), admitting 
_ Wyoming into the Union, precludes the selection by that State of 

indemuity school lands in place of sections 16 and 361 in une Yellowstone 
Park. ? | 

The governor of. Wyomin g contends that the provision cited was 
repealed and superseded by. the act of February 28, 1891 (26 Stat., 
796), amending sections 2275 and 2276 of the Revised Statutes, and. he 
insists that under the latter act the Se is s entitled to such indemnity 
school lands. | 
. . It will lead to a correct iderstendine and proper déteriiination of 

_ the questions presented if these acts and others bearing on n the pubjecs 
matter involved are referred to at some length. | 

The Territory of Wyoming was organized by the act of July 25, 1868 | 
(15 Stat., 178). By section 14 of said act it was provided : 

That sections numbered sixteen and thirty-six in each township in said Territory 
shall be, and the same are hereby, reserved for the purposeof being applied to public 
schools in the State or States hereafter to be erected out of the same. 

This provision was afterwards carried into the Revised Statutes of 
the United States as section 1946. : 

The Yellowstone National Park was established the act of March 
1, 1872 (17 Stat., 32,33). By the first section of the act the boundaries 
of tlie park were defined and the lands therein were 
reserved and withdrawn from settlement, oceupancy or sale under ‘ii nw of the 


United States, and dedicated and set apart as a public oe or ‘pleasuring suas 
for the benefit and enjoyment of the people. 


The act of July 10, 1890 (26 Stat., 222) admitted Wyoming as a a State, 
with the same boundarice which the Territory had under the organic 
act. The greater oer of the 2 eu Owsione N ational Park is within 
these boundaries. . 3 oe 

It appears from an amination of the Gaudiessianal Record that the 
act of July 10, supra, was first introduced in the House of Representa- 
tives, and when it peed that body contained nothing respecting the 
Yellowstone Park. The only reference to school lands, during an 

extended debate on other matters in the House, is found in the remarks | 
of Mr. Oates, during which he said: | 4 

The fourth section of the bill grants sections sixteen and thirty-six in every town- 
ship of the State for public schools, which is the usual grant in the new States and 
is entirely free from objection. See Congressional ORORE Ne: 286, pine CORE YEE) 
1st Session, part 3, page 2664, : | 
_ When the bill was before the Senate for consideration, the proviso to 
section 2 was proposed and adopted. Mr. Platt said: 


Mr. President, there is but one amendment which the’ Gomme. on Territories — 
- desire:to propose, and that is in relation to the Yellowstone National Park, reserving © 
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the saisaiction and right of teal of Congress over the Park. I hardly think it 
is necessary, but, in order to avoid any possible question about it, in behalf of the 
Committee, I offer this proviso. See Congressional Bpoont; No. 290, 51st Cone 7 “Ast. 
 Sess., part 7, page 6478. | | 


The proviso was adopted by the Senate, and amanwards concurred in | 
by the House, without debate in either of said bodies. - Said proviso — 
contained, among other things, the words that | 


said State shall not-be entitled to select indemnity school Jands for the sixteenth 
and thirty-sixth sections that may be in said park reservation as the same is now 
defined or may be hereafter defined. | | 


Section 4 of said act granted to the State sections, sixteen | and . 
thirty- “SIX, 


in every township of said proposed State, and =e such sections, or any parts 
thereof, have been sold or otherwise disposed of by or under the authority of any — 
act of Congress, other lands equivalent thereto .... are hereby eae to said 
State for the support of common schools, 


By the act of Februry 28, 1891 (25 Stat., 796), section 2275 of the 
Revised Statutes was amended so as toread: — 


Where settlements with a view to preemption or homestead have been, or shall 
hereafter be made, before the survey of the lands jin the field, which are found to 
have been made on sections sixteen and thirty-six, those sections shall be subject to 
the claims of such settlers; and if such sections, or either of them, have been or 
shall be granted, reserved, or pledged for the use of schools or colleges in the State 
or Territory in which they lie, other lands of equal acreage are hereby appropriated 
and granted, and. may be selected by said State or Territory, in lieu of such as may 
be thus taken by pre-emption or homestead settlers. <Any other lands of equal acre- 
age are also hereby appropriated and granted, and may be selected by said State or Territory 
where sections sixteen or thirty-six ave mineral land, or are included within any. Indian, 
military, or other reservation, or are otherwise disposed of by the United States: Provided, 
Where any State is entitled to said-sections sixteen and thirty-six, or where said 
sections are reserved to any Territory, notwithstanding the same may be mineral 
land or embraced within a military, Indian, or other reservation, the selection of 
such lands in lieu thereof by said State or Territory, shall be a waiver of its right 


to said sections, And other lauds of equal acreage are also hereby appropriated _ 


and granted, aud may be selected by said State or Territory to compensate deficien- 
eies for school purposes, where sections sixteen or thirty-six are fractional in’ quan- — 
tity, or where one or both are wanting by reason of the township being fractional, 


. or from any natural case whatever. And it shall be the duty of the Secretary of 


the Interior, without awaiting the extension of the public surveys, to ascertain and 
determine by protraction or otherwise, the number of townships that will be included 
within such Indian, military, or other reservations, and thereupon the State or Ter- 7 
titory shall be entitled to select indemnity lands to the extent of two sections for 
each of said townships, in lieu of sections sixteen and thirty-six therein; but such - 
selections may not be made within the boundaries of said reservations: Pr ovided, 
however, That nothing herein contained shall prevent any State or Territory from 
awaiting the extinguishment of such military, Indian, or other reservation and the 
restoration of the lands therein embraced to the public domain and then taking the | 
sections sixteen and thirty- six in place therein; but nothing iu this. oe ‘shall 
be construed as conferring any right not now existing. » : 


The prohibition in the proviso to section 2 of the act of J Fuly 10, 1890, 
relates to the selection of indemnity for school lands in the Yellow- 
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stone Park. Bat for this proviso sie. State would be. entitled to sec- | 
tions sixteen and thirty- six in the park, or indemnity therefor, as 
provided in section 4 of the act. In principle there is no reason why 
the State should not have indemnity for these school sections if indem- 

nity is generally allowed for such sections where reserved, retained or 
otherwise disposed of by the United States. 

The real question here involved is, whether the act of Febr uary 28, 
1891, amending. section 2275 of the Revised Statutes, repealed that 
part of the proviso to section 2 of the act of July 10, 1890, supra, which 
declares that the State shall not be entitled to select indemnity school 
‘lands for sections sixteen and thirty-six in the Yellowstone Park. 

The Department has heretofore, in several instances, carefully con- 
sidered the effect of the act of February 28, 1891, supra, upon special — 
acts relating to school grants and the selection of school eo 3 
lands. In the instructions issued under said act, on April 22, 1891 (12. 


1. D., 400), it was held that the act of February 28,1891, superseded the 


provisions of the prior act of 1889 relating to the school erauts tothe 
States of North Dakota, South Dakota, Montana and Washington, and — 
that the school grants to those States should be administer od under the. 


later general law. 


In the case of the State of California; 23 L. D. 423, it was bela that 
~ the act of February 23, 1891, is applicable to all i er land States, 
and operates as a repeal of. all special laws theretofore enacted, so far 
as they conflict therewith. In that case a full history of said act is 
‘given, including extraets from the reports of officers of the land depart- 
ment, the committees of Congress, and debates upon the bill while it | 
was: pending, as well as the authorities in- support of the conclusion. - 
See also State of Nebraska v. Town of Butte, 21 L. D., 220; State of 

Washington v. Kuhn, 24 1, D., ,12; Todd ». State of Washington, 24 | 


. L.D., 106. 
In the case of are v. Morris; 72. Fed. hone 890, the circuit court’ a 


of appeals for the 9th circuit held that this act was intended to provide 
a uniform rule for the selection of indemnity school lands, and is appli- 
cable to all States and Territories having grants of school lands. 

In view of these authorities, it is clear that section 2275 of the 
Revised Statutes, as amended by the act of February 28,.1891, is 
applicable to the State of Wyoming, that its provisions should govern 
in the matter of selecting indemnity school land in said State, and that 
said section repeals: and supersedes the provisions of the act of July 
10, 1890, supra, in so far as they are in conflict. | 

The next question is: Does this section, as amended, authorize the 
‘State of Wyoming to select indemnity in lien of sections sixteen ane, 
thirty-six in the Yellowstone National Park? 3 : 
—-In construing a statute, aid inay be derived from giving attention to 

the state of things as it appeared to the legislature when the statute | 
was enacted. At the ime. this section Was enacted, large bodies: of 
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government lands 1 in the public land States, outside of Indian and wili- 
tary reservations, had been reserved for public. purposes; it was like- 
wise well known that large bodies of such lands had been disposed of, 
_ by the United States; Congress had established the Yellowstone 
~ National Park, and all the lands therein were “reserved,” “ dedicated,” 
and “set apart as a public park ;” school erants of Spotioné sixteen aud. 
thirty-six in every township had been made to said States and Territo- 
ries, which Congress intended at all times should be effectually carried — 
out to their fullest extent, either by securing to said States and Terri-— 
tories sections sixteen and thirty-six in place, or other lands equivalent 
thereto, where the condition was such that the sections 1 in place would 
not inure to such States or Territories. 

There is nothing in the language of the section that’ in any degree 

- tends to show that in enacting it Congress intended to withhold from _. 
any State or Territory any of the benefit of its school grant, and it is 
clear that if such intention had existed, it would have been expressed : 
in clear and unmistakable language. 
A cardinal and universal rule of construing statutes is, that if a 
statute is plain and ambiguous, and clearly expresses the sense of its 
framers, the statute itself furnishes the best means of its own exposi- 
tions; and if the sense in which words were intended to be used can. 
clearly be ascertained from its parts ane provisions, the enon thus 
indicated should prevail. 

The application of this element.l rule to the section in qtiestion is alk 
that is required in order to arrive at a satisfactory answer * to the ques- 
tion here presented. Its language is, 
other lands of equal acreage are hereby appropriated and granted, and may be 
selected by said State or Territory ... . where sections sixteen or thirty-six. 
are included within any Indian, miliary: or other reser vation, or are otherwise aeenenee 
of by the United States. 

The words ‘or other reservation” here used, when pousiomed in the 
light. of existing conditions, include and manifestly were intended to 
include every reservation (other than Indian or military) or withdrawals 
of lands for a public purpose, without respect to whether they should 
be temporary or permanent in character, and irrespective of the pur- 
pose for which such reservation or. wiblidvawal: was made. In other 
words, after specifically providing for Indiai and militar y reservations, 
these words provide generally for all other reservations made by the 
United States for public purposes. The words “or are otherwise dis- 
posed of by the United States,” following the words “other reserva- 
tions,” demonstrate that the jatter were not employed in a restricted 
sense, but rather in their extended and broadened sense. 

The lands in the Yellowstone National Park were “reserved. and 
withdrawn from settlement, oceupancy, or sale under the laws of the 
United States, arid dedicated and set apart as a public park,” by the 
| express. terms io the act creating it. If the lands in the park were con-. 
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sidered simply as “reserved, 2 hen they would be within the words of | 
the section under consideration ; and the same is equally true if they . 
were considered as having been disposed of by the United States. 
_ Therefore, in determining the question as to whether the State of 
Wyoming is entitled to select indemnity for sections sixteen and thirty- 
six in the park, it is not necessary to pass upon the character of the 
reservation if the land is mer ely reserved, nor the character of the dis-. 
position if the act creating the park disposed of the land, for in either 
case, or in both cases, the State clearly has the right to select. such 
peoagaes in so far as said park lies within its boundaries. | 7 
You are requested | to transmit a copy of. this communication to’the 
governor of Wyoming, and the views herein expressed will be carried 
out by your office i in 1 the appropriate manner, 


MINING CLAIM—ADVERSE PROCEEDINGS—PROTEST. 
MITCHELL v, BROVO. 


A charge that the discovery shaft of a mining claim was sunk on ground embraced 
- within a prior valid subsisting location will not be heard, where in judicial pro- 
. ceedings the land including: the di iscovery shaft has been awarded to the 
applicant. 
A protest against proceedings on a mineral application does not warrant a hearing, 
| if the allegations therein, and corroboration thereof, rest on information and 
belief only. | oS | 


Secretary Bliss to the Commissioner. of the General Land Office, Tune 
(W. V. D.) - 7 — 4, 1898, . — (E. B., Jr.) 


This is an appeal by George J. Brovo, applicant for patent to the 

Peacock lode claim, survey No. 8663, Pueblo, Colorado, Jand district, 
from the decision of your office dated July 20, 1896, holding the notice 
of his application defective and requiring him to give new notice. 
_ Said Brovo filed his application December 18, 1893. An adverse 
claim was filed by the claimants of the Deadwood lode locations Nos. 
2,3 and 4, suit was duly commenced in support thereof, and, on July 6, 
1895, judgment was rendered in favor of the plaintifts as to the conflict | 
between the Peacock location and Deadwood locations. Nos. 2 and 3, 
but in favor of the defendant as to the contlict between the Peacock 
and Deadwood No. 4. 


On June 25, 1895, Horace H. Mitchell filed. al - protest coher the 


Peacock application, alleging that he was part owner of the Minnie 


-- Ineina and the Lucky Diamond lode locations; that these locations — 
embraced a large part of the Peacock location; ‘th at the Peacock dis-. 
covery shaft was sunk upon ground embraced. yeni the prior valid — 


subsisting Deadwood No. 4 location; that no vein or lode of rock in- 


| place bearing mineral had been discovered by the applicant (who claims 
as locator) on the Peacock location; that the paplenes nones of the. 
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- application for patent did not “sufficiently and properly ibeutet the said — 
claim;” that the said notice “did not name the adjoining claimants;” 
and that “the amount of work ‘and labor done on said pretended Pea. . 
cock lode is not of the value of five hundred dollars.” The protest was 
rejected by the local office on May 5, 1896, “because protest is not 
deemed sufficient on which to order a hearing. Z , 

Your said office decision, on appeal by Mitchell, who assigned error 
upon each of the allegations of his protest, held the notice of applica- 
tion fatally defective for the reason that— 
in said published and posted notice no reference i is made to any other nitty claim 
than the Mascott as adjoining claims, or claims nearest to the claim specified in said 
application. : 


- The locat office was directed to notify anplicant that in case of his 
failure to apply for.an order for republication or to appeal within sixty 
days from notice his application would be canceled. . It was also stated - 
that it was not deemed necessary to take further action upon the BIO” 
est, for the reason that— __ a 
If this decision becomes final, daacrennbnediien of the notice of application for 
patent for the Peacock lode claim-is made, any one who may deem his interests 
injuriously affected thereby, will be allowed to protect the same, in the manner con- 
templated by the Statute, by filing an adverse claim and commencing a suit in court 
thereon. . ; 


Applicant's appeal assigns err or upon the requirement of repuiblica 
tion and “j in not dismissing the protest.” ae : 

With the appeal were filed duly certified copies of the iosatiow: beri 2 
ficates of the said Minnie Lucina and Lucky Diamond claims, which | 
show that the former was located July 21, 1894, and the latter Septem- 
ber 4, 1894. The period of publication for the Peacock claim expired in 
February, 1894. The Minnie Lucina and Lucky Diamond locations 


_. were therefore not in existence during the said period of publication, — 


and no mention of them or their claimants could have been made inthe © 
notice of application. The notice, as stated in your office decision, 
correctly locates and describes the Peacock claim. It was error, there- 
fore, to require new notice of the said application. Said perio, AUS to 
such requirement, is therefore reversed. | 
Inasmuch as your office did not consider the other alles ations of the’ 
protest, the Department might now properly remand the case for their 
consideration. To avoid delay, however, they will be considered here. 
. The Peacock discovery shaft is within the conflict between that loca- 
tion and the Deadwood No. + location, but the fact that the said judg- 
~ ment awarded the ground there in controversy, including such shaft, to 
the applicant, is sufficient answer to the charge that the shaft was sunk 
on ground embraced in a prior valid subsisting location (Gowdy | et al. V. 
Kismet Gold Mining Co., 22 L, D., 624; and American Consolidated 
‘Mining and Milling Company v. DeWitt, 26 L. D., 580). : 
Protestant’s allegations as to the non-discovery ‘of mineral and that — 
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five hundred dollars in work and labor had not been expended upon 
the Peacock location, are made upon information and belief only, and 
the corroborating affidavit is likewise made. Such allegations, thus 
- corroborated, are insufficient to warrant a hearing in view of the fact 
that the showing by the applicant upon these points is in due form and 
regular in every respect. See Buckley v. Massey, 16 L. D., 391; 
Shugren et al. v. Dillman, 19 L. D., 453; Parker et al. v. _ Lynch, 20 _ 
L. D., 18; and Foster ». Rees, 25 L. D., 125, a 
The pr otest is accordingly dismissed, 


/ RAILROAD. GRANT—ACTS OF JUNE 2% 187 A. AND APRIL 24, 1876. 
McCunLover % Norruern PACIFIC Rr. ‘R. Co. 


An entry confirmed under section i: act of April 21, 1876, excepts the land wavered 
thereby from the operation of the grant, and consequently affords no basis 
for a selection nnder the act of June 92. 1874. 


A decision of the General Land Office that on voliugeiehiieut a ri nilroad company 
will be entitled to select indemnity under the act of June 22, 1874, does not 
preclude departmental consideration as to the right of the company to the Jand | 
relinquished, when the selection comes before the Department for approval. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(WwW. Y.D.,) | June 6, 1898, (ELF. By 


Your office on September 29, 1896, held for cancellation the selection 
made by the Northern Pacific Railroad. Company July 13, 1891, of lots 
Land 2 and the E. 4 of the NW. 4 of Sec. 18, T. 139 N., R. 51 W., Fargo, 
North Dakota, under the act of June 22 , 1874 (18 Stat., 194), for the 


reason that the tracts assigned as a baa for said selection were cov- . 


ered by settlement claims at the date of filing of map of general route 
and at the date of definite location, and because the selected tracts are 
covered by the existing declar atory statement of Stanford uEes filed 
April 19, 1876. : 

From anid decision the railroad company has tiled an a aaa assign: : 
in g the following grounds of error: | 


J. It was error to have held that the land ddhigaated by the company as basis for 
its selection of the above: described tracts did not constitute. a valid. basis under 
the law. | 

HI. The claim of Alexander McCulloch having: been finally rejected, it was error — 
« not to have allowed the company to substitute other basis in support of its selection. 
III. It- was error to have held that the homestead declaratory statement of Stan- 

ford Cutler was a bar to the acceptance of the company’s selection. | 

IV. If said filing was a bar, it was error, in the absence of adverse claim, not o. 
have called upon said Cutler to show cause why his filing should not be canceled. 

V. It Was error for any cause $0 have rejected the company” s selection. . 


The material question in this case is, whether the tracts assigned as 
a basis for said selection passed to the railroad company under its 
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grant, or whether they were excepted therefrom By claims subsisting ? 
at date of definite location. 
It appears that the tracts originally assigned as a basis for ead selec- 
tion were within the indemnity limits, and said selection was therefore 
canceled. On July 13, 1891, the company filed an amended list, in 
which it assigned the NW. 4 of the Si. 4 and the E. 4 of the SE. 4 of 
Sec. 11, 1.4 N., R.3 W., Montana, as the basis: for lot 1 and the EB. 4 of 
the NW. + of said sec. 18, T.139 N., R.51 W., and lot 2 of Sec. 19, T. 
11 N., BR. a W., Montana, was aasioned as a basis for lot 2 in said sec- — 
tion 18, The for mer selection was subsequently canceled of record. 
On May 20, 1895, Alexander McCulloch applied to enter said lots de 
and 2 and the E. 4 of the NW. of said Sec. 18, T. 139 N., RB. 51 W., 
under the homestead law, which was rejected by the local officers. 


From this action he filed au appeal, but failed to make proper service _ 


upon the company. Your office, while declining to recognize any right 
of McCulloch under said appeal, considered the question of the validity 
of the selection by the railroad company, and finding that the tracts . 
assigned as a basis therefor were actually settled upon and improved at 
the date of filing of the map of general route and at the date of defi- 
nite location, aud: bein g thereby excepted from the operation of the grant 
to said company, it was held that the railroad company had no right 
- to select lands in lieu thereof under the act of June 22, 1874. 
The tracts designated as the basis for said selection were within the 
limits of the withdrawal upon map of general route, filed February a1, 7 
1872, notice of which was réceived at the local office in the district in 


which these lands weré situated May 6,1872. They fell within the en 3 


- primary limits of the grant; as. shown by map of. definite location, filed 
duly. 6,1882,. . | 
| ‘March 2, 1872, A.C. Santee: made homasteaa entry of certain. 
tracts of land in Sec. 14, T. 4 N., R. 3 W., Montana, which, on July 13, 

1873, was amended by authority of your office so as to embrace the | 

Nv of the SE. 4 aud the SE. +4 of the SE. 4 of Sec. 11, same township | 


and range, in jet of the same quantity of land in said section 14,a _ | 


mistake having been made in the description of the land settled upon. 
January 25, 1878, Quaintance filed a petition for relief under the 
act of April a1; 1876 (19 Stat., 35), alleging that he actually settled . 
upon the tract:in 1867. Acting upon this petition, your office held that 
his entry was confirmed by said act, and by letter of May 25, 1878, 
Quaintance was permitted to make final proof, and it was therein stated 
that the railroad company would be allowed to select an equal quantity 
of land in lieu thereof under the act of June 22, 1874, it having filed. 
arelinquishment of the land iu said section 11 embraced in Quain- 
tance’s entry, under the provisions of said act. 
_ The action of your office allowing the homestead entry of aunt: 
to be amended so as to embrace the N. 4 of the SE, 4 and the SE. 4 
of the. SE. 3 4 of said section 11, in as of an enna quantity of jeitd 
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in said section 14, which had by mistake been aiabrweed in his home- , 
stead entry, was an adjudication by the proper authority that said — 
tracts were the lands which he had settled upon and improved, and 

which he intended to enter and supposed he had enter ed by his said - 
entry of March 2, 1878. 

As against all persons who were not misled ae his mistake, aid who 
had not acted upon it to their injury, he had the right to have said 
entry amended to embrace the land which he intended to enter, to take 
effect from the date of his original entry. It was to all intents and 
purposes, so far as his rights were concerned, a homestead entry of 
_ Such lands, made in good faith by an actual settler prior to the time 
when notice of the withdrawal was received at the local office, and 
having complied with the homestead laws and having made proper - 
proof: thereof, his entry was confirmed by the first section of the act of 
April 21, 1876, and he ie by the ceeee terms of said act, entitled | 
to a reed for the same. ‘ 

The right of the entryman to receive patent for. the land enter ed by 
him did not depend upon the relinquishment by the railroad company, 
for the reason that it had no right or title to relinquish. As the right 
to make entry and to.receive patent for said land was confirmed to the | 
-entryman by said act of April 21, 1876, it necessarily. withdrew said 
tract from the operation of the grant, for the purposes’ contemplated 
by said act, and the company could only be compensated for this loss by. 


the selection of lands within the indemnity limits.. It has no authority ~— 


to select lands within the granted limits, except under the act of June 
22, 1874, which only authorizes the selection of lands in said limits in 
exchance for lands inuring to the railroad company under its grant, 
the title to which it has relinquished in favor of actual settlers. . | 
The letter of. your office of May 25, 1878, stating that said company | 
— would be allowed to select other lands in lieu of said relinquished 
tracts under the act of June 22, 1874, does ‘not preclude the Depart- 
tment from determining whether the company had a right that it could 
relinquish, and when selections made in lieu of such relinquished lands 
come before the Department for approval, they will be rejected if found 
that the company had no right or title to the lands relinquished. 
Southern Pacifie k. R. Co., 22 L..D., 185; Oregon and California R. hk. 
Co,, 25 L. D., 248; Winona and St. Peter BR. R. Co. v. Warner, 6 
L, D., 611. | 7 
_ The remaining part of said basis, to wit, lot 2 in Sec. 19, T. 4 N., R. 
4 W., Montana, is included in the homestead entry of Peter Wilson, 
made February 22, 1872, upon which he submitted final proof and 
received final certificate December 22,1877, under the authority of your 
office holding that his entry was confirmed by the act of April 21, 1876, — 
‘The railroad company filed a relinqnishment of this tract also, and by _ 
said letter of May 25, 1878, it was stated that the company would be 
permitted to select otter land in liew thereof, under said act of J ane 
22, 1874. : | 
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Under the view heretofore announced, the right of Wilson to perfect. 
his entry and receive patent for said tract was confirmed by the act of 
_ April 21, 1876, and the company has no right to make selections of lieu 
lands under the act of June 22, 1874, upon said tract as a basis, 

The decision of your office holding for cancellation said selection is. 
affirmed, and. if McCulloch should renew his application you will take 
appropriate action. thereon. | 


ISOLATED TRACT-UTE INDIAN LAND. 
A. RB. SAUNDERS... 


Ute Indian land subject to disposal under the restrictions of section 3, act of June 
15,.1880, can not be sold as.an isolated tract under section mea Rh. es .. 48 amended 
by the ach of February 26, 1895. 


Acting Seer etary Fa yan to the Commissioner of the ens al Land Office, 
CW. V. D.) June 6, 1898. meeCr L. McC.) 


H. R. Saunders has appealed from the decision of your office, dated 
October 20, 1896, rejecting his application to purchase, as an “isolated 
tract,” the SW. + of the NW. +4 of Sec. 8, T. 15 8. , RK. 95 W., 6th P. M., 
Montrose land district, Colorado. | 

The statute authorizing the sale of “isolated tracts ” of land is Sec. 
QABD, R.8., as amended by the act of VepEMary 26, 1895 (28 Stat., 687), 
which nermits such sale: | 

Provided, That lands shall not become so isolated or disconnected until the same 
shall have been subject to homestead entry for a period of three years after the sur- 
rounding land-has been entered, filed upor, or sold by the government. | 

The land here in question is a part of the lands within the limits of 
the former Ute Indian reservation that were declared to be public lands 
_ by the act of July 28, 1882 (22 Stat., 178), and thereby made subject to 
disposal under the restrictions of section 3 of the act of June 15, 1880 
(21 Stat., 199), which provides, unter alia: 

That none of said lands, whether mineral or otherwise, shall be'liable to entr y aad 
settlement under the provisions of the homestead law, and shall be euplece to cash 
entry only in accordance with existing law. : 

As the land here in question has not “Deen. subject to homestead 
: ante for a period of three years” (indeed has never been subject to 


homestead entry at all), your office holds that it has no authority to sell - 


the same as an “isolated tract.” It must therefore be disposed of under 
the provisions of said act of 1880, inasmuch as the act of March 3, 1891 
(26 Stat., 1095), repealing the pre-emption law, contained, in section 10 
thereof, an express exception in favor of sands in the category of those 
— within the former Ute Reservation. 

The language of section 10 is as follows: 


That nothing in this act shall change, repeal, or mo dify any agreements or treaties 
made with any aa tribes for the eee of their lands, or of | any land ceded to 
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the United Stnies to be disposed of for ihe benefit of such tribes, and. the niseaeda : 
thereof to be placed in the treasury of the United States; and the disposition of such 
lands shall continue in accordance with the provisions of such treaties or agree-— 
ments, except as provided in section five of this act. 


‘The decision of your office rejecting Saunders’ application to pur cee 


“under the amendatory act of February 2 26, wads SUprey is gneretore 
affirmed. | | 


RAILROAD GRANT—LANDS EXCEPTED—PRE-EMPTION FILING. 
UNIon PAcirig Ry. Co. v. WADE. | 


& Ag sieenivel pre- emption fling existing of record at the date: of a railroad grant | 
excepts the land covered thereby from the operation of the gr ant.. — ; 


ae Acting Secretary Ryan to the Commissioner of the General Land Office, 
WEVe Dy om 2 4 June 6, 1898. 82s (BF. W.0.). 


- The Union Pacific Railway Company has appealed from your office 

decision of May 12, 1897, holding that the E. 4 of the SE. 4, Sec. 33, 

7.78., R. 8 E., Topeka land district, Kansas, was excepted from its 

grant, made by the acts of J ny A, 1862 (te Stat., Sci and July 2, 1864 

(13 Stat, 356). 

- This eae is opposite the por ‘tion of the road shown upon the map of : 
definite location filed January 11, 1866. 

_ ‘The lands in this township were offered in accor anes with proclama- 
tion No, 638, beginning September 19, 1859, at Ogden, Kansas. 

~ The tract here involved was not sold at the public auction, and there- 

after was subject to private purchase, being known as “offered” lands. 

On July 31, 1861, William Shute filed pre- -emption declaratory state- 

ment No. 707 covering this tr act, in which settlement was alleged same 
date, which filing has never been perfected, | 7 

On June 21, 1881, the land was listed by the company earaas to. 


#3 patent, but ne not been included i in a patent to the company. 


On December 9, 1896, the local officers, without notice to the com- 
pany, permitted William L. Wade to make homestead entry of the land. 
‘These facts were considered in your office decision of May 12, 1897, 
in which it was held that as said pre-emption filing by Shute was iibace | 


upon the record at the date of the grant, under the decisions of the. 
supreme court in the case of Kansas Pacific Railway Co. v. Dunmeyer = 


(113 U. 8., 629) and Whitney ». Taylor noe, U.5S., 85), the tract was 

reserved from the operation thereof. __ SO 
Under the pre-emption act of September 4, 1841 (5 Stat., 453), this 

tract having been offered, Shute was required to make proot and pay- 

- ment within twelve months from his settlement, which time would have 

expired J uly 31, 1862. ‘This period had not expired at the date of the 

~ grant, and it is shown that his filing remained H upon the records uncan- 
celed at that time. | 


DECISIONS RELATING TO THE PUBLIC LANDS. 47 


The filing was, therefore, a subsisting or existing claim at the date of 
the. grant, and, following the decision in the case of Northern Pacific 
' Railroad Co. v, Smalley (15 L. D., 36), served to reserve the land from 
the operation of the grant. 

Your office decision is therefore affirmed, and the listing by the com- 
pany will be canceled.. 


—_—_— 


“Nortueasy Pane: 


Motion for review of departmental decision of Tune 29, 1891, 4 L. D., 
580, denied by eee Bliss, June 7, 1898. 


F . 


PUBLIC SURVEY —RECORDS—ISLAND—J URISDICTION. 
BENECKE VU. POWELL. 


_ The United States surveyor general of a State on the completion of the public sur- 
— veys therein, and the consequent closing of his office, is required, under section 
2218 R. S., to deliver.the plats and records of said office to the proper officer of - 

. Said State; and thereafter, if it appears that the plat of any of such surveys is 
not found on file in the General Land Office, the Commissioner may procure from 
the proper State authority a certified copy of said plat, which will be of the 
same force as the original would have been if on file. 

The jurisdiction of. the fiand Department over a tract of public land, Seely glur- 
veyed as an island, is not affected by the fact that subsequently said land, in con- 
sequence of a change in the channel of the river in which it was situated, ceases 
to be an island. 


Secretary Bliss to the Commissioner of the General Land Office, Tune ig 
(WwW. V. D.) | 1898. | (J. E. McC.) 


George W. Powell, on September 3, 1894, made homestead entry for 
- fractional section 24, T. 53 N., R. 20 W., Boonville land eee 
‘Missouri, 

Said fractional township is.a part of what was formerly known as 
‘Island No. 23,” in the Missouri river. On July 6, 1895, Louis Benecke . 
initiated ented against said entry, alleging that said island No, 28” 
no ionger exists ; | 7 
that the same has been wholly washed away by the water of the Missouri river; 
that by reason of the gradual shifting of the channel of said river, the former atin 
ation of said Island has been attached to and become a part of that portion of Saline 
county, opposite the former. situation of said island, the fee of which is now vested 
in the plaintiff, Louis Benecke, and the legal heirs of Sterling Price, 
as special partners; that since the death of said Price, plaintiff has 
been appointed and has qualified as administrator of said ‘partnership 
estate, and has actual charge thereof, including the land in controversy; 
and that, for himself and as administrator of the estate of said Ster- 
ling Price, he claims the land in controversy as the ‘Mparian owner of 
said accretions, 

A fee was had, beginning August 28, (1895, ait which a anes 
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amount of testimony was taken. As the result of said eee the | 
local officers, on September 6, 1895, rendered decision as follows: 

From the testimony presented we find that Island No. 23, and that part of it 
involved herein, is in existence ai the present time, and was. never wholly washed 
away. We also find that the land embraced in said homestead entry No. 15,560, in 
the name of George W. Powell, is not an accretion to that part of Saline county, 
Missouri, opposite the former situation of said island. We therefore are of the 
opinion that said homestead entry No. 15,560 should not be canceled; and said con- 
test is hereby dismissed. 

Benecke appealed to your office; which, on August 22, 1896, after - 
setting forth the record facts, substantially as above, found and held: 
Tam of the opinion that you had no jurisdiction of the subject matter involved 
between the parties; hence this office has no jurisdiction whatever to scttle such a 
contest. It is a2 controversy to be settled by the local courts. Said contest is there- 
fore dismissed. ann | 


Benecke has appealed to the Department. 
At the hearing, the testimony was contradictory beyond reconcilia- | 
tion. hat of the witnesses for the contestant is given mainly in the 
form of depositions. . Thus, E. W. Price deposes, in effect, that the land 
which formerly was “Island No. 23,” gradually washed away, until 
about 1874 or 1875, when the last particle of it disappeared, and for 
several years there was no sign of any island left, even at low water; 
but afterward land began to form gradually, by accretion to the main 
— land south of the island (the south bank of the Missouri river as it then 
existed), which eventually extended over the exact looplity. where Island | 
No, 23 formerly had been. 
Price’s testimony is corroborated by that of several sie: witneasee _ 
among others, that of one William Wegner, who testified that he 
resided on the island from 1870 to 1875, but during that period it was 
continually washing away, and at the last named date he “had to move 
off the island because it was washing away, and all of it did wash 
away, and no part of it was left.” , 
The testimony in behalf of the defendant includes the eitize record 
| history of the land and adjacent country, for nearly a century past. 

The records of your office show that the land both north and south. 
of the Missouri river was surveyed in 1816. Said surveys did not 
include Island No. 23, in the Missouri river; but it is alleged that. it 
was surveyed in- 1820. No plat of.survey bearing that date, however, 
appears to be on file in your office. There is little doubt that a survey 
of said island was made about that date; but whether a little earlier or 
a little later is not a vital question. 
_ On March 8, 1887, your office wrote to the State » Register of Lands, | 
at Jeiferson City, Missouri, as follows: : | 
“Marcu 8, 1887.- 
RecisTER OF LANDS, 7 
Teffer son Crty, Missouri, 


Sir: This office is in receipt of several communications in regard to the survey of | 
“Island No 23,” in the Missouri river, which, it is alleged, embraces parts of sections 
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13 and. 24, Sauna 53 north, range 20 west; and section 18, eens 53 north, 
Tange 19 west, in Saline county, Missouri, secoruEe to the survey mace south of the 
Missouri river, | 

You are requested to examine the iccorant of your office, and ascertain wiiether or 
not there appears an approved plat of the survey of said Island No. 23; and if one 
is found, please forward a certified copy thereof for the filés of this office, at the 
earliest practicable date. 
_ If you have no approved plat on file, please state whether there is any information. 
in your office relative to an official survey of said land. 

Very peepeot ully, SO Wm. A, J. Saiceice: 
Convmissioner, 


To the above letter the following answer was received. 


STATE OF MISSOURI, | 
ome or REGISTER or LANDS, 
Cit ity of Jefferson, March 18, 1887. 


‘sin: In compliance with the request contained in your letter ‘ ‘l,” of the 8th inst, 
I herewith enclose to you certified copies of the plat of Island Ne. 23, in the Mis- 
souri river, situated in. ROsaieoyD 53 N., R. 19 W., and Tp. 2 N., R. 20 W., south of 
Missouri river. 
_ The plat of survey of Tp. 53 N., R. 20 W., was approved by Wim. Cuddy, Sur. Gen., 

Feb’y 22, 1862. 
Tps. 52 and 53 N.,R.19 W., was approved by Wm. Cuday, Sur. Genl. pike 12, 1862. 
No part of this island 3 isin Tp. 53 N., R. 21 W,, 8. ot R. 

Very respectfully, your obedt. serv aut, 


; . RoBERT McCuLtocne, Ruiter 
Hon. Wm. A. J. SPARKS, By V. M. Hoss, Chief Clerk. 


Comm’r Genl. Land Office, Washington, D.C. 


- The certified copy of surveys thus transmitted were eemanen made 
a part.of the records of your office. 

At the time of the survey of this portion of ae State’ of Missouri : 
(in 1816), the Missouri river, which before reaching this point had run 
in a nea “ly southeasterly direction, here made a sharp turn toward the 
north, and ran northward for between two and three miles; then it 
curved and ran eastward for about a mile; then it turned and: pursued 
a southward course for between two and three miles. It had thus, 
after making a detour of about six miles, returned to within about half 
a mile of the point where it left its southeasterly course, thereby nearly — 
enclosing a peninsula half a mile across from west to east at the isth- 
mus or neck, and not quite a mile wide at its widest point. At the | 
northernmost point in this northward bend of the river, an island was 
_ situated, which was currently known as “Tsland No. 23.” This island 
embraced not quite one square mile of land. 

Different parts of said so-called “Island No. 23,” eeesonea by your 
office as being surveyed public lands of the United States, were dis- 
posed of by the local officers, with the approval of your office, to appli- 
cants under the homestead law—one of whom is the Hom teRtOe in the 
ease at bar. | 7 . 

The land in controversy, however, is not now an island. The testi- 
mony taken at the hearing shows that since the earliest known period ” 
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in the history of this r region, the waters of the Missouri have been 
wearing. away the neck or isthmus of the ‘peninsula hereinbefore 
referred to, cutting it. narrower aud narrower. In the spring of 1879 — 
it excavated for itself a passage directly across the peninsula, which - 

. Since that date has been its only channel. The former channel became 
dry as soon as the water could flow off from it. Thereupon, of course, 


the land which had previously been known as “Island No. 23,” at once 


ceased to be an island; for thenceforth it was no longer surrounded by. 
water, but by other land, which until the sudden chan Be in the river re 
channel, had been submer ged. - _ | 

A large number of witnesses testified that the island at the last hour 


of its existence as an island was the same land that had been in exist- yo 


cence at that spot since if became known to white residents. 

The entryman, Powell, testified to cutting down a cottonwood tree - 
‘four feet in diameter; also to finding a walnut stump (the tree having 
been previously cut dons by. someone else) about three feet in diam- _ 
eter, which had grown on the spot, and bad not been deposited there” 
as drift. 

» Perry Coleman testified to the Be isiee on the island of trees from 
three and.a half feet in diameter down; ip one case he “dug down four 
or five feet by the side of one of these stumps, and found no end to the 
roots, and it was perfectly solid in the ground” (this being the stump 
of a walnut tree.) This witness had lived in this vicinity since 1856; 
he had known this land since 1858 or 1859, and it had not been washed 
away and re- deposited; he **ean see trees fiera a which were there 
at that time” (1858 or 1859). 

Josiah G. Martin testified that - he has lived near the island, ou the 
main land on the north side of the river as it formerly ran, since 18613. 
part of the time he lived within half a mile of the land in pono vera, 
a part of the time about eight miles away; it is the same that he knew 
as an islaud in 1861; it is not possible that it could have washed. away 
at any time since without his knowledge. 

Daniel A. Hallett lives a ile and a quarter from the land in contro- 
versy; has been acquainted with said land since 1872; 1t has ceased to 
be an island because about 1881 the river suddenly changed its course; 
the bed of the old river is farming land now, and this witness is farm- 
ing some of it himself; as for the trees on the land in controversy 
(added the witness) “I am sixty- two years old, and they are older than 
Tam; I want to tell you this eee now, that this island never Was: 
washed away.’ ” , 

- George Reider has feed within five miles of the land since 1867, and. 
_ has since that date been well acquainted with it; itis the same land then | 
known as “Island No. 23;” itis in about the same shape it was then, 
except that the water has receded and. left land above water that then 
was the bed of the Missouri;. instead of any of this island washing | 
-away, the river ent away land: from Saline poiat—the northernmost 
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point of Saline county adjacent on the south—“and always made to 
this island;” if there was any difference, the island increased in size’ 
rather than diminished, up to the time when the river cutits new chan- _ 
nel three miles south; there formerly were more big trees on the island 
than now, but persons who lived in the vicinity cut them down and used: 
them for buildin @ purposes. | 

Samuel Petticord has been acquainted with the land in neue: 
since 1869; thinks the island then contained about five hundred or six. 
hundred acres; the land there now is the same land that was there.in 
1869 except for the cut-off, This witness corroborated preceding wit-. — 
nesses as to the presence of trees from four feet in diameter down, that. 
grew on the island, and were not deposited thereon as drift. 

John Howard testified that he resides “in the old Missouri bed;” 
has been acquainted with the land in controversy since 1877; the most 
of the land that formerly was the bed of the Missouri in this vicinity 
is now good farming land, but in some places there are sloughs or small 
lakes along the line of the former channel; the deepest channel of the 
river was north of the island, though boats used to go south of the 
' island—hetween it and Saline Point—sometimes in high water. 

Hiram Horner bas been acquainted with the land in controversy. 
since 1852; it is the identical land he knew as au island in 1852; it was 
overflowed, or nearly so, by high water in the Missouri sometime in. 
the seventies, but has never been washed away; corroborates the testi- 
mony of preceding witnesses relative to trees from four feet in diameter 
down, growing upon the land and certainly not deposited as drift. | 

L. L. Williams hds known the land since 1870; it has never been 
washed away; the trees that were then on the land have some of them 
been cut down, some remain, looking very much as they did twenty- 
‘five years ago, ‘‘and the lay of the land generally is the same.” 

i. O. Willams has lived about a mile from the land in. controversy 
from 1870 until now; it has never washed away; it conld not have done 
so without his knowledge; sets forth in detail its topography as it was 
when an island aud as itis now. This witness deseribes the change in 
the course of the river, 1n 1879, as follows: | . 

Tt cut through very suddenly. There was a great bend in the river southwest or 
the island, aid it kept cutting ov washing untilit cut through; when it cut through 
the entire channel of the river changed; the water running where it ent through, 
drew the volume of the water from around the island, through the new channel; I - 


owned a farm about three miles below the island, on the Missouri river, and oe 
' river ent this land in two—I mean my farm, 


William Wegner’s statement, supra, that he was eoneel to leave . 
the island in 1875, because it was so nearly washed away, and that the 
last particle of it eancaeed soon afterward, is directly traversed by 
the testimony of. George Reider. (Inu the transcript of Reider’s verbal 
testimony the name “ Wegner” is written “Wagner”; but there is no - | 
question that the two are identical.) | 
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Q. Did you help more aaybody: from: that island? If SO, when? A, 
Yes, sir; Mr. Wagner; I think it was in the month of June, 1877, 

Q. Lo your own personal knowledge did Mr, Wagner ever move back 
upon that island? A. Yes, sir, in | the fall, ‘sometime after the water 
went down, in 1877. 

— Q. Did you have any occasion to go ‘upon that mana in the fall of 


1877? A. Yes, sir, I went over there. - Mr. Wagner's wife. died, and : - 


me and Mr, Hallet went together to take care of the remains. | 
Mr. Hallett testified to assisting in the removal of Mrs, Wagner’s 
corpse from the island, in September, 1877, and that the island was of 
substantially the same shape at that d ate that it had been since he first 
became acquainted with it. 
‘This is a case in which (the testim ony. etre rr eerie sediotia 


the decision of the local officers in regard to matters of fact is entitled 


to special consideration. Irrespective of this rule, however, the strong 
- preponderance of evidence in the case at bar favors the conclusion that 
the land in controversy has been in existence as public land belonging 
to the United States since the earliest public surveys of the region 
including it, that it never has been “washed away,” and that it is in no 
sense of the word an “accretion” to any other land. 
The appeal alleges that it was error on-the part of your office 

to entertain a copy of a plat of said island No. 23, in said townships, from the 
_ Register of Lauds for the State of Missouri, and offer said island for sale. 

The original records of survey on file in the office of the U.S, sur- 
veyor general for the State of Missouri, were, upon the closing of his 
office, by him delivered to the proper officer of the State of Missouri, 
in accordance with Sec, 2218, R. S.. Thereafter 
the same authority, powers, and duties, in relation to the survey, re-survey, or 
sub-division of the lands therein, and all matters and. things connected therewith, 
previously exercised by the U. 8S. surveyor general, . 
were “vested in and devolved upon the Commissioner of the Genera , 
Land. Office” (Sec. 2219 R.S.). When your office procured from the 
proper officer of the State of Missouri, with whom it had been depos- 
ited, a certified copy of its own survey, such certified transcript, thus 
made a part of the records of your office, thenceforth had all the validity, 
force, and effect that the original document would have had if it had 
been on file. It does not: appear that your office has, in the respect 
| above referred to, exceeded its jurisdiction ov committed any error, — 

The second allegation of error is that, “if said Island No. 23 was — 
‘surveyed in 1817... . and the same was subsequently washed away,” 
etc., then your office erred in its conclusion. Inasmuch as it has been | 
shown that the island has not been washed away since its survey, — 

- the question as to whether the course pursued by your office would 
have been proper in case it had been, is a purely hypothetical, one, 
| which there does not appear to be any occasion for the Se ee to 
7 Coneiaet : 
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The eats aileediion: amount in substance to the proposition 
‘that it is inconsistent on the part of your office to entertain jurisdiction 
of the land for the purpose of disposing of the same, and to deny the 
possession of jurisdiction for the purpose of determining whether the 
claim of the entryman is valid. | 
-- Under the circumstances of the case at bar, this point would appear | 
to be well taken. Your office decision does not give any reason why | 
. it holds that it possesses no jurisdiction in the case; but it is probably _ 
from the fact that it considered some question of “accretion” to be 
involved; but, as hereinbefore shown, there is no question of “accre- 
tion” here. No reason appears why your office has not as complete 
jurisdiction to determine the legality of this entryman’s claim as of the 
claim of any other entryman upon public lands of the United States, 

While unable to concur with your office in its conclusion in this. 
respect, nevertheless, in view of the fact. that the contestant has 
shown no right to the land in controversy, the Department affirms the 
judgment of your office in dismissing the contest. | 

The decision appealed from is modified as above indicated. 


PRACTICE—PROTEST—SCHOOL GRANT, 
STATE OF Uran v, ALLEN EF AL. 


- The corroboration of ‘a protest is not essential where the Land Department is bound 
to take judicial notice of the matters charged. 

The grant of school lands to the State of Utah became operative on its admission to 
the Union, and lauds then of known mineral character did not pass to the State, 
though not in terms reserved from said grant. 


Secretary Bliss to the Commissioner of the General Land Office, June 8, 
CW. V. D.) "4 1898, , (i. B. , Jr) 


This is an capedl by the State of Utah from the decision of your 
office, dated February 11, 1898, dismissing its protest, filed January 29, _ 
1898, against the issue of patent to the Cleopatra lode claim, Lake 
City, Utah, mineral entry No. 2249, made August 3, 1897, by C. BE. 
Allen and others. The said claim is part of the E. 4 of the SW. 4 of 
section 36, 7.10 S8., R.3 W., said State. The protest of the State is 
on the sone that the claim is situated in a school section the title to 
which, it is alleged, — So 
passed to the State of Utah at the the time of the ine effect and approval of an. 
act of Congress known as the enabling act for the State of Utah, and that said min- 
eral entry was not discovered or located until after the State of Utah was admitted 
into the Union. 

Your said decision dismissed the pate for the - reason that it is _ 
uncorroborated, does not ask for a hearing, and does not deny that the - 
land embraced in said claim was kuown to be mineral in character at 
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the date of the admission of the State. mierehpen the State, through 

‘its attorney general, duly gave notice of appeal and filed argument. — 

No specification of errors, however, as required by rules 86 and 88 of 

practice, has been filed. | 

Asserting title to the land. in controversy, the State appears in the 
character of a contestant, and the case becomes subdject generally to 
the rules of practice relating to contests. The protest does not, how- 
ever, come within the requirements of rule 3, cited in your derision, for _ 
“the reason that no faet is alleged except etn as the land department 
1s bound to take judicial notice of (Draper et al.» Wells e¢ al, 25 L. D., 

550). The other objections to the protest are uot fatal. In view of the | 
‘importance of the questions presented, the defect in the appeal, above 

-pointed ont, will.be waived, no objection thereto having been made by 
_ the mineral claimants. | 
In its argument the State makes two eenieunons: 

-First: That the said grant took. effect from the date of the approval 
of the enabling act, July 16,1894; and _ 

Second: That as the stant in a estion contains no seservation of the - 
mineral lands, either express or implied, the saine passed. to the State 
absolutely as of the date of the approval of the said act, unless they 
had been otherwise disposed of prior thereto. | | 
_ The granting words in point, as found in section six of the said act 
(28 Stat., 109), are: : | 


That upon the admission of said State into the Union, sections mnbeeed two, ae 
teen, thirty-two, and thirty-six in every township of said proposed State, and where 


. such sections or any parts thereof have been sold or otherwise disposed of by or - 


under the authority of any act of Congress other lands equivalent thereto, in legal 
subdivisions of not less than one quarter section and as contiguous as may be to the 
section in lieu of which the same is taken, are hereby g granted to said State for the | 
‘Support of common schools, such indemnity lands to be sclected within said State 
in such manner as the legislature may DE with, the aes of the Secr etary 
of the Interior. 7 : 

The section was See, ip ie field. March 18, 1873, fhe survey 
approved April 17, 1873, and the said SW. 4 Fretutded as ‘agricultural 
land, although nearly all the remainder of at section was returned as 
- -mineralland. The said lode claim was not located until April 30, 1896, : 
~~ but from the records of your office and from evidence filed in support 
of the said entry it would appear that a large part of the said seetion, — 
including the land in controversy, has been held and worked under the 
mining laws for its mineral deposits since long prior to the acunission 
of said State. Utah was admitted as a State of the Union January 4, | 
1896 (29 Stat., 876). In view of the evidence as to the character of the : 
‘land, the State having made no showing whatever upon that: point, and | 
its appeal in effect conceding the known mineral character thereof at 
the date of the admission of the State, the Department i is abundantly 
warranted in the eae for the ‘purposes on Paes aed that such | 
‘was its status. a 

As to the time wen the grant was to take effect, the guage used 
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is so explicit, it would seem, as to leave no room for doubt. It was to | 
do so “upon the admission of the said State into the Union.” The land 
in question was surveyed land at that time, so that if it was not 
reserved in terms by the grant, or otherwise, the right of the State at 
once attached. In State of Washington v. McBride (18 L. D.; 199), 
the language of the grant of school lands to the State being tle same 
_ as that above quoted, as respects the time when the grant should become 
operative, it was held by the Department that the grant took effect 

upon the admission of the State. The first contention of the State, in 
the case at bar, can not, therefore, be upheld. The conclusion seems 
irresistible that the eens did not take effect until the ad mission of the 
State. 

Read by itself, it is true, as contended oc the State, that the Beant 
in question contains no reservation therefrom, either express or implied, 
of mineral lands. In the recent case of the Plorida Central and Penin- 
sular Railroad Co. (26 L. D., (00) the company, as successor to the State 
-of Florida under a grant of lands by the act of May 17, 1856 (11 Stat., 
15), contended, as the State of Utah now does, that mineral lands 
passed under the grant. There was no reservation, express or lmplied, 
of such lands in the language of the grant. The grant was made 
before there had been any express reservation of such Jands from any | 
railroad grant and long before the provisions of the present mining 
laws or any of them had any existence. In that case, notwithstanding, 
upon full and careful consideration, the Department held (syllabus): 


The act of May 17, 1856, making a grant of lands to the State of Florida to aid in 
_ the construction of railroads does ‘not in express terms include mineral lands, nor 

are such lands expressly excluded therefrom, but in view of the uniform and-settled 
_ policy of the government to reserve such lands from grants to States or corporations 
for any purpose, it is held that all such lands, whether valuable for phosphate or 
other mineral deposits, are excepted from the operation. of said grant. 


On July 26, 1866 (14 Stat., 251), an act was passed by Congress which 
was the beginning of the existing plan for the disposal of public mineral 
lands. By the acts of July 9, 1870 (16 Stat., 217), and May 10,1872. 
(17 Stat., 91), the plan was further developed and perfected. As a. 
very inportant part of this. plan itis now ous by section 2318 i 
Revised Statutes, that— : 
In all cases lands valuable for imineials shall be reserved from n salo, schon as stlior: | 
wise expressly directed by law. . 

This reservation has been in fives since December 1, 1873, and there- 
fore long prior to the admission of Utah. Whether sue a general . 
reservation was expressed in any statute prior to that date, it is not 
necessary in this case to inquire. Considering its effect in Deffeback 
» Hawke (115 U. 8., 392), which was a case wherein the parties were 
claiming a tract of land under the mining laws aud the townsite Lee 
respectively, the Supreme Court said (p. 402): 7 | 


Title, therefore, to lands known at the time to be valuable for their minerals, ; 
‘could only have been acquired after December 1, 1873, under provisions specially 
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authorizing thet Sales ag cag in ieee (mining) statutes, sxoept in the- Suikes of 
‘Michigan, Wisconsin, and Minnesota, and ater T May 5, 1876, in the States of Missouri 


and Kansas. 


It must therefore be held that the Saéondic poten of the State: can. 
not be maintained, and that the land here i in controversy having been 
known to be aie we for its minerals at the date of the adinission of ~ 


the State, title thereto did not pass to the State under its said grant, poe 


but remained in the United States as reserved mineral land. | 
-For the reasons herein alauee the qadamenti of your office dismissing 
7 the protest is affirmed. ; ae ure 


MINING CL AIM—NOTICE OF APPLICATION. 


Gowpy Vv. CONNELL. 


The failure of an applicant for mineral patent to mentioar in his posted and nti ; 
‘lished notices the names of adjoining claims, as shown by the field notes and - 
plat of the official survey of the applicant’s claim, is a fatal defect, and requires 
new notice of application. 


Booretar y Bliss to the Commissioner of the General Tina Office, June 8, 
(W. V. D.) 1898. ae ee see Oe 


August 30, 1894, J. Arthur Connell made application for patent for . 
the Big Chief and Big Mike lode mining claims, survey No. 8868, Pueblo,. 
‘Colorado, land district. It seems that one or more adverses were 
filed and suits instituted in support thereof and prosecuted: to final 
judgment. 7 

April 15, 1895, the claimant made so ae to-purchase, and entry 
_ was made Pebenany 15, 1896. 

July 8, following, your office required the surveyor-g eneral of Colo- 
rado to allow the applicant sixty days in which to make application for 
an amended survey to show all exclusions especially those portions 
“excluded in pursuance of judgments.” 

It appears that an amended survey was made and the plat and. field- 


- notes thereof forwarded to your office by the surveyor-general October - 


2, 1896. , 
October 3, following, Wm. H. Gowdy filed a protest against said % 
— entry alleging that the entryman had tailed to comply with the require- . 


ments of the statutes and rules, in, first, failing to give the section in 


which the claims are. situated in the penta aud published ‘notices; 

second, that the notices failed to give the number of feet claimed, front: 
the endl of discovery; third, that the notices failed to give the names 
of adjoining claimants on the same and other lodes; and, fourth, that: 
the notices did not state whether the locations were a révord, or where - 


: - such record could be found. It is further alleged that the Chicago 


A Girl lode, *‘mineral survey N 0. 8844, the property. of this protestant, . 
was ne ay = and staked apen the oe with official ee | 
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stakes at the time when said applicant made his application for patent,” 
and that this claim was not mentioned as an adjoining claim. ‘The pro- 
-_testant asks that.in view of these omissions the applicant be. required 
to publish and post uew and sufficient notices. 

— On consideration of ons ae you office decided, on 1 October 13, 
- 1896, that: | . 


This protest is not such a one as requires or fastilies the anlenieco? a hearing, 
but simply directs the attention of the office to defects in the published notice and | 
protests against the issuance of patent upon the entry one ee defects have been . 
~-eured by tlie republication of a correct notice. ; 

An examination of the record shows-the grounds of agua protest to be well taken 
and you are accordingly directed to notify the entry man that he will be allowed . 
_ sixty days from notice within which to begin a republication. of his notice of appli- » 
cation for patent, in accordance with the provisions of paragraphs 29, 34 and 35 of 
the mining circular. Said republication to continue for the statutury. perio of sixty — 
| days and to be accompanied. by reposting upon the claim and in the local land office. 


From this judgment the minineral ones has appealed, assigning 


" numerous grounds of error. 


The decision of your office was ot on the case of Gowdy e al. v. 

- Kismet Co. (22 L. D., 624). The notice in that case was similar to the 
one at bar, in all but one of its essential features. On review of that 

— case, however, the Department, on February 27, 1897 (24 L. D., 191), - 
modified the former decision to the extent of holding’ that the notice | 

- published was in conformity with the practice prevailing in your office © 


- at the time and was sufficient. In so far, therefor e,as these notices are 


similar, the ruling in the last cited decision will apply to the case at bar. 
But the objection in the protest to the failure of the posted and | 
printed notices to mentiow adjoining claims is found to be well taken, 
~The Chicago Girl lode claim is recognized in the field-notes of the sur-. 


_ vey of the Big Chief and Big Mike and is referred to by its official 


number—No. 8844. -- It is also platted on the official plat with the appli- 


cant’s claims, Under paragraph 99 as it existed at the time this appli- .- 


cation was presented, it was incumbent on the applicant to have named - 
in the notices the Chicago Girl, or given its official’ survey number as 
an adjoining claim, This was not done, The notices were not, there- 


fore, in eee with the rules, and for this: reason your office judg- > 


ment is affirmed... 


ee ee 


MINERAL LAND—GYPSUM CEMENT—AGRICULTURAL ENTRY. 


PHIFER 2. HEATON. 


* ao 
Land containin ga sdenaait of 2 gypsum cement, and. more valuable on account of such. 
. mineral than for agriculture, is not subject to agricultural entry. 


| Secretary y Bliss to the Commissioner of the General Land Office, Te une 8 
(W.V.D.) Ne 7 1898, - | | (B.J. 6): 


The record shows that Lillian Heaton made. desert land entry on 
April 3, 1896, for the Ig of the SW of Sec. 8, T. 31 N., RB. 71 W,, 
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‘Dougilas, Wyoming, Jand district. _Apat 29th following Robert ae T. 
Phifer filed an affidavit of contest alleging that the land is not desert 
in character; that it contains large deposits of g eypsum cement and tS 
- more valuable for the same than for agricultur al purposes. 
A hearing was had before the local officers, and as a result they 
decided that the SE4 of the SW of said section contains “a deposit 
of gypsum cement which is more valuable for its deposit of cement 
than for agriculture,” and recommended that the entry be canceled as 
to that forty acre tract and that the entrywoman be allowed to make — 


an additional entry of another for ty acre tract. foe to that held ae 


by her. | 
_ No appeal was paleo fom er action, pit: on consider ation of the 
matter, your office, by decision of October 28, 1896, reversed the action — 
below, on the ground however, that “ notwithstanding the deposit of | 
gypsum which the evidence shows said land to contain” the land was 
‘not mineral in character within. the. meaning of Sec. 2318 of oe Revised 
Statutes, | ’ 

-Phifer’s appeal bri in gs tie case before the Departinent, : 
. The decision of your offiee and that of the register and receiver find in 

that the land contains a deposit of gy pean, and In this finding of fact 
the Department concurs. 
_. Under the departmental decision in 1 Pacific. Coast Marble Uo. v. No. 
- Pac. et t al. (25 L. D., 233) it was held (syllabus): - 


. “Whatever is recognized as @ mineral by the standard. gahoritiee, whether of 

metallic or other substances, when found in the public lands, in quantity and qual- 
ity sufficient. to render the land more valuable on account thereof than for agricul- 
tural purposes, must be treated as coming within the purview of the. mining laws.. 


‘The land in question comes clearly within the doctrine announced in | 


| that case, and it having been shown that the land is of more value for 


— its miner al deposit than for ag ricultural purposes it must be held that 
itis not subject to agricultural entry. (Sce also Alldritt v. No. Pac.,> _ 
25 L. D., 349; Hayden v. Jamison, 26 14, 873; Mlonda Central. ae | 
sPaninanlar R. BR. Co., Id. 600). | 3 
rooul office judgment is ther efore reversed. 


VANDEBERG v, Hastines AND DaKora Ry. o. ET. AL. 


Motion for review oe departmental decision of March 15, 1898, 26 
L. D., 390, denied by er) Bliss J une 8, 1898, 
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REPAYMENT—JUDGMENT or CANCELLATION —TRANSFEREE. 
| OHN BIRKHOLZ. 


On application for repayment under an entry. canceled as speculative in character 
the applicant will not be permitted to go back of the judgment of cancellation Fi 
_and show that in fact the entry was not speculative. 
‘Repayment cannot be made to one w hose. interest.is acquired Singaanently to the 
cancellation of the entry. 3 


(Sees etary Bliss. to the Commissioner of the General Land Office, Tune 8, 
(W.V. D.) | "3° & LOO. | or L. McC) 


John Birkbolz las appealed from the decision of your office dated 
‘December 4, 1896, rejecting his application for repayinent of the pur- 
chase money paid by Carrie O. Severance upon her pre-emption entry 
for lot 1 of Sec. 13, and the SE 4 of the SE and lots 8, 9, and 10 of 
Sec, 24, T. 153, R. 59, Grand Pork land aistriee: North Dakota. . 

In this case Miss Severance filed declaratory statement May 31, — 
alleging settlement May 21, 1883. She made her proof April 30, ae 
received cash certificate May 10, 1884, Your office, on June 11, 1886, 
suspended the entry because the proof did not show eonunuéus io. 
dence, and called upon ber to state more fully the facts as to her resi- 
dence. She filed a supplementary affidavit, corroborated by that of one 
Mr. Mapes. The latter stated that Miss Severance had been employed — 
in his family during tle period covered by her entry; that the distance 
from his house to her claim rendered it impossible for her to stay upon | 
her claim every night; that she was dependent upon him for means of 
trausportation to and from her claim; and that she had resided. uponit — 
as much as possible consistent with her other duties. It further 
appeared that immediately after making proof she left the land and 
_ removed to Minnesota, In view of these facts, and others more fully 
set forth in the decision referred to, your office on September 10, 1836, 
held the entry for cancellation. Said decision was, upon appeal, a fivined 
by the Department on June 22, 1888. Res & Rh. Bee DORe NO: 157 , page 
73.) | 
A fact not then disclosed, but which appears from the record in the 
matter of the application for repayment now before the Department, 
tends to confirm the conclusion that said entry was speculative; to wit: 
that on May 10, 1884, the date of the receiver's receipt, Miss Severance 
. disposed of the land, by warranty deed, to Emery Mapes. _ 

Said Mapes, on Angust 1,.1884, mortgaged the land to R. J. W ilson. - 
On November 29, 1887, he moftgaged it to the Farmer’s Trust Com- | 
pany. On January 30, 1880, he paid his indebtedness to Wilson, so that 
_ the mortgage to the Tr ae, Company was the only claim-of ‘oeneee against. 
it. As Mapes failed to pay said company the money borrowed the com- 
pany bought the land at sheriff’s sale on July 15, 1893. The company 
assigned the certificate of sale to Walter R. Howard, and after the — 
expiration of one year from date of sale, there being no redemption, 
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the sheriff « on July 93, 1894, made a flaca of said land to said. Howard; } 
who, on January 30, 1896, for and in consideration of the sum of one | 
dolar, executed a quit claim deed of the same to John Birkholz—the | 


7 applicant for repayment, 


- Counsel for the appellant alleges that your office detion of. Décém- | 
ber 4, 1896, supra, erred “in failing to take into consideration evidence 
to be found in the record, filed subsequent to the date of cancellation, 
- showing that said entry was not made for speculative purposes”; and 
requests that the papers “filed in support of the application for the 
reinstatement of said entry be considered i in connection with this Sapp. 
cation for repay ment.” | | 

There appears to be no occasion to consider the papers above referred 
to by counsel for appellant, inasmuch as | 
on application for repayment under an entr y canceled ran fraud, the applicant: will 
not be permitted to go back of the judgment of cancellation, and show Uae in fact | 
there was no fraud (Mary O. Lyman, 24 L. D., 493). . i | 

&F ‘urthermore, whether fraud existed or not, repayment could not be | 
made to the present applicant, Birkholz, pee: his purchase was 
made long subsequently to the cancellation of the entry. (Albert G. 
Craven, 14 L. D., 140; California Mortgage and Loan Co. . 2441. D., 
246; and many other cases.) | 

The decisiou of your office is correct, and is hereby affirmed. 


APPLICATION FOR SURVEY ISLAND. 


JOSEPH MICHAEL. 


An application for the survey of an alleged island in a. navigable stream will not be 
allowed, where it is apparent that the tract in question belongs to the riparian 
owners. : 


Secretary Bliss to the Commissioner of the General Land Office, June 9, 
(WasV ds) «a 3 7 1898 , (C, W, P.) 


Ww ith your office letter of May 6, 1898, you Sea ernity the application | 


of Joseph Michael tor the survey of an island in the Kansas river,in 


sections 32 and 33, township 12 south, range 20 east, Kausas. - 

It. appears that monies of this application was duly served upon C. 0. | 
James, R. L. French and Mrs. Henrietta Reatz, as owners of the main — 
lands on the banks of the river opposite the island; two of whom—R. » 


I, French and 6. ©. J ames—acknowledged service of said notice, but - 


allege no ownership of the island and offer no objection to the survey 
thereof. But it is stated in an affidavit of the applicaut, on page 4 of 
his application, that Mrs. Reatz “acknowledged service of notice, but 


i refuses to sign the affidavit, claiming a ene to said island and legal fe 
- advice to sign no papers.” 


AD ey by Amos Worrill, attached to the application, states | 
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that “the Kansas is a navigable stream beyond the island, ana was | 
frequently navigated by steamboats in the early settlement of Kansas, a 
and that “the said island existed at the time of’ the survey of the 
township, but has increased In size since the survey.” 

The plats of the official survey of said township which was made in 
_ 1856-1860, show no island on either side of the.river in sections d2 and 
33. (See Poe aU NIC: BOpIcs of the plats. accompanyin g your 
letter.) 

The joint affidavit, on page 2 of the apoliedtion, shows that the island 
contains about ten acres of land; that the width of the channel on 
either side between the island ane the main shore is one hundred and’ 
fifty feet, and the depth thereof at ordinary stages of the water about 
four feet; that the island is about five or six feet above high water. 
mark, not subject to overflow, and the land ait for agricultural DUE PORES 
with no improvements thereon. | 

Mrs. Reatz has submitted the affidavits of herself and three other s, | 
which show that there is a small. tract of land or island lying directly 
north of the Reatz farm which is separated from the main land by high 
water in certain seasons of the year, and that it is generally known in 
the community as Reatz’s island; and that the Reatz’s have neve 

claimed it as part of their land. 
. Mrs. Reatz, in her affidavit, states that she is the widow of Ghristian 
Reatz, who died in 1889; that the island, which is separated from the 
main land at certain seasons of the year by water, was claimed by her 
late husband as a part of his land; that during his lifetime he went to 
great expense to keep the island from damage during high water, con- _ 
sisting of driving piles and filling brush back of said piles, etc.; that 
since her husband’s death, she and her children have resided on said 
land the greater-part of the time, and they are now residing thereon ; 
that from 1870 she and her husband held undisturbed title to the land, 
which includes said island (except in the seventies there was some 
trouble, the nature of which she did not know), until March, 1898, when 
the said Joseph Michael notified her that he owned that part known as 
the island, and that he is attempting to get possession of the same. 

There was also submitted by Mr. Menger, representing Mrs. Reatz 
and the heirs of C. Reatz, deceased, a certified copy of a judgment of the 
District Court for the county of Douglas, Kansas, in the case of Chris- 
‘tian Reatz v. William Black, dated January 19,1875, in which it was 
held that the plaintiff is the owner of the southwest fractional quarter 
of the northwest fractional quarter of Sec. 33, T. 12, R. 20, in Donglas 
county, Kansas, and that the island in the ne river iin g directly 
north of said real estate is a part. ther eo, and that the pans is the 
owner of said island. 

You recommend that the application for survey be disallowed. | 

The survey applied for can only be ordered when it clearly appears — 
that the island belongs to the United States; otherwise the Depart- 
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ment has no sarisdiction, and therefore no power to direet the survey. 
L. F. Scott, 14 L. D., 433. | | 
-It does not sufficiently appear that the alleged sandal is an island i in 
- fact, but the evidence tends to show that the so called island is con- 
nected with the main land south of it, exceptin times of high water. In 
the affidavit, on page 2 of the application for survey, it is stated that 
the island contains about ten acres, and in the affidavit of Amos Wor- 
rill, attached to the application, it is stated that the island existed at. 
the time of the survey of the. a bat. has increased in size since 
the survey. — | 3 = 
The Kansas river being navigable (Wood v. Roos 26 ansayy 682), 
and the riparian ownership extending to the banks of the stream (Id.); 
and the records of your office showing that lots 1 to 4, inclusive, in sec- 
tions 32 and 33 of said township, were disposed of a the government: 
in 1857 and 1858; and the evidence submitted tending to show that 
the so called and is connected with the main shore, it would seem 
that the island belongs to the proprietors of the land on the main shore. — 
The application for the UnTeD, is s therefore denied. | 


- APPLICATION TO AMEND. AN py DEMURRER TO EVIDEN CE. 
Gites OF TROOP (ON REVIEW). 


An duplteation to amond an ‘entry by the substitution of certain tracts for others: 
-ineluded in said entry, docs not in itself operate to render said entry void 
from the date of such application, or release the lands covered emaRny from 
appropriation. 
~ Where a motion to dismiss, on account: of the insufficiency. of the evidence, ig sus- 
taiued by the local officers, the entry should not thereafter be canceled without. 
according the defendant an opportunity to submit evidence; and this rule must: 
be observed whether the motion raises a question of law, or one of fact. 


Secretary Bliss ‘to the Commissioner of the General Land Office, June 9, 
_(W.YV.D.) 7 1389S >" ee, 1s (J. L.MeO,) 


This Departnene by letter of March ii: 1898, carert ained a motion, - 
filed by counsel for defendant, for review of departmental decision of 
December 4, 1897, in the case of Na Giles v. John D. Troop, involv- » 
ing the SE. 4 of See. 31, T. 11 N., RB. 4 E., Oklahoma City land district, 
O. T., holding that Troop’s entry “for the land described should be held 
subject to Giles’ right to make entry therefor. (See 95 L. D. 448, ) 

The facts of this case were very fully set forth i in departmental deci- 
sion heretofore rendered! and only a pele resume thereof will be here 


7 necessary. 


~ It will be sinfficient to say that the land in eoneaee sy Was originally — 
-eovered by the homestead entry of Americus. W. Kees; but Kees, on 
October 3, 1891, applied to amend. his euoly SO that it would. cover a — 
different tract. i | 
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Troop, the defendant in this case, originally (on September 25, 1891,) 
made homestead entry for the NE 4 of Sec. 6, 7. ION.,, R. 4 E.; but on 
October 5, 1891, he applied to amend his evtry so that It sould cover 
the tract embi aced in Kees’ entry (but which Kees had two days pr e- 
viously applied to amend.) i 
— On July 26, 1895 (after many interv ening transactions not necessary 
to set. forth in detail), Kees was allowed to amend his entry as prayed 
for by him; and by your office letter of August 14, 1895, Troop was 
' allowed to amend his entry so that it would cover the land which had 
thns (nineteen days previously) been released from. Kees’. entry. 
Troop’s entry was consummated October 31, 1895. 

Prior to the last named date, however, Ne es anuary 16, 1894, 
A.J. Giles filed in your office a protest against the allowance of Troop’s 
application. to amend; and upon being notified that Troop’s application. 
had been allowed, Giles ok September 9, 1895—filed a second protest. 
In said protests Giles alleged that he nad resided upon and improved 
said land since September 9, 1592, and that Troop had never established. 
. residence on the land. 

Your office directed that a heati 2 be had; and March 13, 1896, was 
the day set for such hearing. Both par ties appeared in per son and by 
attorney. , 

As the result of the hearing, the local officers found for the defendant 
(Troop), aud dismissed the protest. Giles appealed to your office, 
which affirmed the judgment of the local officers. He then appealed: 
to the Department, which reversed the decision of your office, by the 
decision which counsel for Troop has now moved to review. t 

The motion alleges that said departmental decision heretofore ren- 
dered was in error for the following reasons (in substance): | 

(1), In not holding that Kees’ application to amend from the tractin | 


controversy to another, necessarily called for the cancellation of his 


entry for the former; in not holding that said “entry of Kees’ for. the 
land involved was, from aud after the date he eee to ne fr om 
the same, prima facie void,” and that, : 


upon said entry being canceled under said proceeding, said cancellation related back 
and took effect as of the day when said application te amend and disclaimer of meat 
was filed in the local office, to wit: October 3, 1891. 

Ju support of the allegation that. Kees’ entry from and after the date: 
when he applied to amend from the same was prima facie void, the — 
-wpplicant for review cites the departmental decisions in the cases of 
David P. Lita (3 L. D., 181), and Jeremiah H. Murphy (4 L. D., 467). 
Said decisions hold that an entry in itself void is no bar to a subse- 
quent legal application—but neither of them coutains anything in sup- 
port of the proposition that the instant:an entryman applies to amend 


. his entry such entry becomes. void; nor, it may safely be said, cana 


— yuling to such effect be found in any decisiou of this Depnrtgient: 7 
_ Kees’ entry for the land in controversy being uot void, but prima facie 
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valid, was an appropriation of the land. covered thareby until aetuaily 
canceled upon the final determination of hisrights. See Graham v. Hast- 
ings & Dakota Railway Co. (1 L. D., 362); Wolf v. Struble (ib., 449); 
Whitney v. Maxwell (2 L. D., 98); Henry Cliff (3 L. D., 216); Carlson 
v. Kries (6 L. D., 152-3); Schrotberger », Arnold (ib., 425); John 
O’Dea (ib., 819); James A. Forward (8 L. D., 528); Faulkner v. Miller 
(16 1. D., 130); and many others. 2 
_ Troop can therefore base no claim to the land in Ce oe upona 
‘‘prior record right” by virtue of bis application filed October 5, 1891. Ps 
The motion for review alleges further: | 
‘The Hon. Secretary erred in holding and finding as a fact that ib is conceded by: 
Troop that he did not live on the tract in controversy from the latter part of the 
year 1891, until about.October 1, 1895, and it does not clearly appear that he ever 
actually lived thereon,” said finding being unsupported by the record, and founded | 


upon the ex parte showing of the plaintiff, and being vigorously denied and combated 
by Troop, anda hearing demanded to rebut the same, ; 


Giles and his wituesses testified positively that 66D had not resided | 
upon the land until October, 1895; Troop introduced no testimony in. 
his own behalf, but filed a comin and moved to dismiss the contest 
on the ground that during the suspension of his entry he was not 
required to reside on the land. The arguments of Troop’s counsel. 
earnestly contended in support of the above proposition. From the 


testimony showing his continuous absence, from his failure to deny such 


testimony, from his demurrer, and from the tone of his arguments on 
file, the inference was drawn that Troop “conceded” that he had failed’ 
to reside upon the land; but upon a more careful examination “this 
would appear to have been ail error. 

The departmental decision, heretofore rendered held in effect, that 
Troop, if he claimed the right of entry on the ground of priority of 
settlement, must: show compliance with the settlement laws, and the 
establishment and maintenance of residence in good faith from the date 
of such settlement. 

There was no error in this holding. 

Finally, the motion alleges that the Department was in error: 

In holding and finding i in effect that when a demurrer is sustained to the evidence 
of the contestant, that upon said demurrer being overruled on appeal the entry 
should be summarily canceled—the rule being that the coutestant is only entitled to 


_ a judgment returning the case to the local office to enable the defendant to make his 
elerense, or to show any cause why his entry should not be. canceled. 


In the local officers’ record of proceedings at the hearing it Is stated: 


Plaintiff here requests the Hon. Register and Receiver of this office to examine the 
testimony i in this case, and the records, and pass upon the demurrer of the defend- 


ant as soon as possible, in order that this case may not be jong delayed in the con-.— 
clusion of the taking of the testiniony. . . . In which request for aspeedy decision. 

by the register and receiver the defendant joins, states that he has seven witnesses. °° 
here ready, and, had the plaintiff in his judgment made out a case, he would be ab a 


once willing to put in their testimony. 





DECISIONS RELATING TO THE PUBLIC LANDS. —*6D. 


- Here is an expressed willingness on the part of the defendant to abide 
by the decision of the local officers; and it would appear hardly just or 
. equitable that he should lose his ae sunply because the local piTGES: 
decided in his favor—by sustaining his demurrer. 7 
The Department has repeatedly held that, © | 
_ Whereainotion to dismiss, for the want of sufficient evidence, issustained by the local 
-ofticers, the entry should not thereafter be canceled without according the defendant 
an opportunity to submit evidence (Kelly v. Butler, 6 L. D.. 682, and many other cases). 
Counsel for the defendant, however, contends that the above ruling 
does not apply in the case at bar, for this reason: 


This demurrer does not raise & question of fact..... (It) was haga upon the con- 


tention that the fact of Troop’s failure to reside on the land was, as a matter of law, 


wholly immaterial and irrelevant ..... Mr.’ Troop having rested his case upon the 
nega pr oposition covered by his Senne must now abide the result. 

In the practice of the Department, however, no such distinction 
appears to be recognized. (See Bradford v. Aleshire, 18 L. D., 78; 
Hansen v. Nilson, 20 L. D., 197; Roberts v. Stanford, 22 L. D., 419.) _ 

It is the opinion of the Dspatiwient, upon further consideration of 
the case at bar, that its decision of December 4, 1897, was in error in 
finding that Troop had conceded that he had not resided upon the tract 
in controversy, and in directing that Troop’s entry should be held sub- 
ject to Gile’s right to make entry, without giving Troop an opportunity 
to introduce evidence in support of his evesution of prior Reuneniont 
and continuous residence. | 

‘Said departmental decision is therefore henebae: modified in that 
particular, and you will return the record to the local office with direc- 
tion to proceed with the hearing, after notice to both parties, and allow 
Troop to introduce evidence in support of his claim of prior settlement 
and: continuous residence. The contestant will be allowed to introduce 
testimony in rebuttal, if he so desires. Upon receipt of the record of 
— such hearing, your office will re- adjudicate the case. : 


APPLICATION FOR SURVEY—ISLAND. 
SPENCER B. NEWBERRY ET AL. 


An application for the survey of a small island in a non-navigable lake will be 
- denied, where, under the law of the State in which such island is situated, the 
applicant i is the owner of said island by virtue of his riparian rights. 


Secretary Bliss to the Commissioner of the General Land Office, June 9, 
(W. V. D.) | 1898. OO “(G.W.P) 


April 4, 1898, you submitted the application of Spencer B. Newberry 3 
and A. St. J. N ewberry, of the city of Cleveland, Ohio, for the survey 
of two small islands in “Turkey” or “Syracuse” lakert in sections Sand — 
9, township 34 north, range 7 east, Indiana. 

It appears from fie joint affidavit of John Sloan aa Edward Miles, 
of the town of Syracuse, Indiana, attached to the application, that said 
islands contain about five acres; that the width of the channel on either 
side between the islands and the main shore is three hundred feet and 
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the depth thereof at ordinary stages of the water is about two feet; 
that the islands are about four feet above high water mark, not sub- ; 
ject to overflow, and the land fit for agricultural purposes; that the 
configuration of either shore of the main land has not materially 
changed since the ori iginal survey of the water front on the main land; 
that the impr ovements on the islands are as follows: The main line of 
the Baltimore and Ohio Railroad crosses the larger island ; the smaller 
one has no improvements, and it appears that said i improv remente were 
| made by the Baltimore and Ohio Railroad Company. | 
Another affidavit of said Sloan and Miles, also attached to the | 
application, states that applicants for the survey are the proprietors of 
the lands on the shores opposite the islands sought to be surveyed, and 
that-there are no other pOrera ous proprietor Son on notice of such’ 


7 ‘Survey could be made. 


There is no. evidence snowing: that notice: of the intention of the 
applicants to apply for the survey of the islan ds was ser ved upon the 
Baltimore and Ohio Railroad Company. | | 

_ The records-in your office show that. the lands uearest and opposite 
thie alleged islands were disposed of as follows: | 

Lot 1, Sec. 8, T. 34 N., R..7 ., 2 P..M., Indiana, for cash to John 
Brig Pos, asawiber 8, 1836; lot. 2. of Sec. 8. to Joseph Defus for cash, 
June 3, 1848. Lots. 3 and 4 of section 9. of said township, patented £5 
the State as swamp land under the act of September 28, 1850 (9 Stat., 

519), patent No. 1, dated November 1, 1852, so that the parties now i 

~ possession apie’ title to said lots, through. intermediate couveys 
ances, from the government. 

The joint affidavit of Samuel and eri Akers, of said seer of Syra- 
cuse, Indiana, shows that the two islands were in existence more than . 
fifty years ago and then bore evidence of having existed as long as 
other adjacent lands around the lake, being covered with large trees, 
principally oak, of many years growth, so that they must have been in 
existence at the time the township was originally surveyed. It also 
appears by said affidavit that the lake is not navigable. | 

The plat of the official survey of said township (approved Febr wary 21, | 
1835,) shows that the lake was meandered, but shows no island or islands 
in the locality described in the diagrams accompanying the applica- 
tion (see photolithographic copies of plats accompanying your letter). 

You recommend that the application be disallowed. 

In the case of Frank Chapman, 6 L. D., 583, an application for the : 
survey of an island containing about Rae acres, in a nou-navigable 

river, in the State of. Kansas, not indicated on the plat of the survey 

of the township, was denied, on the ground that prima facie the island 
belongs, under the law of riparian rights, to the proprietors. of. the: 
and on the nearest main shore opposite said island, and that if it does. 


SO belong, to order a survey would be to interfere with vested rights. oe 


And in the case of C. W. Beeman, Id. 637, an application for the sur- 
vey of an island, containing about twenty- three acres, In a non- -navi- 
gable river in the same State, was. denied, it. appearing that the appli: | 
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cant for survey was the owner of the main land opposite and nearest. 
to the island, on the ground that the title to the island must be 
regarded as being in the applicant for the survey as owner of the shore. 
In the case of John C. Christensen, 25 L. D., 413, on the authority of 
the case of the Grand Rapids and Indiana Bailtoad Company, 159 U.8., 
87, a survey was denied of asmall island in a meandered non- navigable 
river, shown on the plat of official survey to be in existence at the time. 
of the original survey, where the right of the riparian owners to the » 
bed of the river was recognized by the State in which the land was 
situated. See also the case of Diedrick C. Glissman, Id., 474. 
_ It appears:to be the general rule in Indiana that the owner of land 
on a non-navigable lake is the owner of the bed of such lake to the. 
thread thereof. Ridgway 2. Ludlow, 58 Indiana, 248. .-But in the case 
of Stoner »v. Rice, 121 Indiana, 37, it was held that the owner of land 
bordering on a non-navigable lake, such as the one described in that 
case (almost circular in form), where the subdivisions of the land were 
surveyed by running a meandered line between the dry land and the 
water to ascertain the number of acres. of dry land, and designating | 
- such subdivision as a fractional quarter of a lot, giving the number of 
acres of dry land, took the title to all the land contained within the 
subdivision, as riparian owner, and that his title included, and that he 
owned, the Jand beneath the lake far enough beyond the meandered 
line.and water’s edge to make out the full subdivision in which his land 
was so situated, a rule which in the case under consideration. would. 
give the applicant, as the. owner of the two shores ODPOSILE the islands 
in question, the whole of the lake bottom. : 
. There seems to be no reason why these principles are not applicable 
to the case under ‘consideration. The application for the survey is. 
accordingly denied, | ee | a 
OFFERED AND UNOFFERED LANDS—ACT OF MAY 18, 1898. 
| CIRCULAR. 


Commissioner Hermann to registers and receivers, U. 8. Land Offices, 
| : June 10, 1898. 


Your attention is called to the provisions of section 1, of the act of 
Congress approved May 18, 1898 (Public No. 102), entitled ‘An act to 
abolish the distinction between offered and- unoffered lands, and for 
other purposes,” which read as follows: * 


That in .cases arising from and after the passage of this act the dieinciied now 
obtaining in the statutes between offered and unoffered Jands shall no longer be 
made in passing upon subsisting pre-emption claims, in disposing of the public | 
lands under the homestead laws, and under the timber and stone law of June third, 
eighteen hundred and seventy-eight, as extended by the Act of August fourth, eight- 
een hundred and ninety-two, but in all such cases hereafter arising the land in ques- 
tion shall be treated as unoffered, without regard to whether it may: have ectualy< 
been at some time offered or not. | 


The instructions on pp. 222 to 207, oe the circular of October 30, 1895, : 
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silion pera to unoffered lands will be a ‘sufficient guide for preemp: 7 
tion cases arising under this section of the act. | oS 
~ No change in the instructions already in force under the homestead 
law seems to be necessary, further than to state that under said act all 
lands will be regarded as unoffered in computing the time within which 
homestead settlers are required to put their claims of record by entry 
at the proper district land office. _ | 
~The instructions on pp. 44,to 46 circular of October 30, 1895, will be 
followed in cases arising from and after the passage of this act under 
the timber and stone law of June 8, 1878 (20 Stat., 89), and the act of 
August 4, 1892 (27 Stat., 348), eacent as modified by the prowslons of 
said section one. 
Approved, | 
| O. N. BLIss, Secretary. 


OFFERED AND UNOFFERED LANDS IN MISSOURI. 
| CIRCULAR. | 


: Commissioner Hermann to registers and receivers in the orate of Missourt, | 
June 10, 1898. 


Your attention is called to the provisions of section 2, of fiie ack of 
| oni approved May 18, 1898 (Public No. 102), entitled “An Act 


To abolish the distinction between offered and Onn, lands, and for — | 


other purposes,” which read as follows: 


That all public lands within the State of Missouri sh all hereafter be subject to dis- 
pesal at private sale in the manner now provided by law for the sale of lands which. 


have been publicly offered for sale, whether such lands have ever been offered at pub- 


lic sale or not: Provided, That the actual settlers shall have a preference right, 
under such rules and regulations as the Secretary of the Interior may prescribe. 


in all applications to purchase land at private sale made after the 
passage of this act, the applicant must furnish a duly corroborated 
affidavit showing that there is no one other than himself claiming said 
land as an actual settler. In other respects you will take action under 
existing regulations, treating all peeene lands as unoffered. 
Approved, . 
CLN, BLiss, 
Seoretary, 


APPLICATION FOR SURVEY—ISLAND. 
WILLIAM KUHLMANN. 


- An application for the survey of an dian in a meandered non-navigable river may 
- be allowed where it is apparent that said island | was aEnprOpeny omitted from 
the official survey. _ 
Secretary Bliss to the Commissioner of the nee Land Opiee, June 9, 
(w.V. D.) We OB” : “(6. W. P.). 


‘With your office letter of April 29, 1898, you transinit the application 
| of William. praueny) of Merrick county, Eee for the survey of 
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an island in the Platte river, in séctions 1 and 2, township 11 north, 
range 8 west, Nebraska, in which he stated that said island has never | 
been surveyed by the United States government; that he is desirous . 
that the same may be surveyed in order that it we be brought into 
market for disposal according to the Jaws of Congress and the regula- 
tions of the General Land Office relative to the PISDORt: of ous 
embraced in fragiwentary surveys. 

It is shown by the application and the affidavits of maei Stot | and — 
A. P. Beman, transmitted with the application, that this island con- — 


= tains about one hundred acres of land; that it existed at the time of 


the government survey and pr fortliereto: approximately of the same 
dimensions and form as at present; that the width of the channel | 
between the island and the main shore is seventy yards on the north 
side and about three-quarters of a mile on the south side;.that the 


depth of the waters at ordinary stages is about two feet, and that the 


island is about three feet above high water mark, not subject to over- 
flow, and fit for agricultural purposes; that no improvements have _ 
been made upon the island and that ao is not occupied or claimed by 
any one. 

It appears that notice of this application for survey was nee served 
upon N, Beman and. J. G. Steinback,. the owners of the lands on the | 
main shores opposite the island, afd that they acknowledged the 
service of said notice, but allege no.ownership of the island, nor do 
they offer any objection to the survey of the same. 

It is stated, in a letter from A. A. Hoehling, junior, aiieciee for ie 

Union Pacific Railway Company, who transmitted said application to 
you, dated December 18, 1897, that a portion of the island in section 1 
falls within the limits of the grant to the Union. Pacific Railway -Gom- 
- pany, under the acts of 1862 and 1864 (12 Stat., 489, and 13 Stat., 356), 
and that it is desired by said company that a government survey of the 
island be made, to the end that the necessary steps be taken by. the 
company to obtain a patent for the same. 

The official plats of the survey of said township, which was made i in 
1865 and 1866, show that the river was meandered, but show no island | 
In the locality described (see PHOvrpoeT Spm copies of plat accom- . 
panying your office letter). 

It appears that the Platte river in Nebraska is not navigable; that : 
it is a wide shallow stream, enclosing many islands and has a small 
volume of water compared with its length; that the water is so shal- 
low and the channel so shifting that it is not navigable even for small 
| vessels. (Lippincott’s Gazetteer, edition of 1880, page 1762.) 

- Itis stated in your office letter that the records of your office show 
that the lands opposite and nearest the island in the surveys north of 
_ the main channel of the Platte River were disposed of as follows:: | 

Fractional section 1 containing 64.00 acres approved to the Union : 

Pacific Railway pene J ye 11, 1871. 7. 
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The Sw.4 t of’ the NE. 4 and lot 1, section 2, containing 74,75. acres, 
is embraced in the homestead entry, No. 84.02, of Fred. paral of 
_ February 10, 1879. Final certificate No. 5679, dated July 12,1884. 
Lots 2 and 8, section 2, containing 88.50 acres, are included in the © 
“homestead entry of August Beberniss, dated January 12, 1880. Final 
certificate, No. 6175, dated February 25,1885. | 
You recommend that the application for survey be disallowed, and 
_ cite the cases of John C. Christensen, 25 L. D., 418, and Grand Rapids | 
‘and Indiana Railroad Company ?. Butler, 159 om S., 87. 
~~ In the case of Jobn C. Christensen, Supra, a stirvey was denied of a 
smnall island in a meander ed, non-navigable river shown by the official 


~ plat of survey to bé in existence at the date of. the survey of the town- 
‘ship embr acing the same, where the right of the riparian owners to the 


bed of the river is recognized by the State in which the land lies, and — 
in the later case of Diedrick C. Glissman, 25 L. D., 474, where the facts 
are essentially the same as those in. Christensen’s case, the application. 


‘for survey was denied. The applications for survey in these cases were | 


denied upon the author ity of the case of Grand Rapids and Indiana | 
Railroad Company . Butler, supra, in which case the title to an island, © 


- containing 2.56 acres of land, was involved. There had been two sur- 


veys of the township, comprising the land in dispute, one in 1831, and 
another in 1837, in neither of which was an y island meandered or sur- 
veyed on the site of the island i in dispute, and not until 1855 was said. 
island surveyed and marked on the plat of survey Island No. 5. The 
supreme court held that the only inference that could be drawn from | 
the facts of the case was that the government agents, its surveyors, in ~ 
1831 and 1837 did not consider the land of sufficient value to survey; 
that there was nothing to indicate. mistake or fraud, and that as in 
: Michigan a grant of land bounded by a ‘stream, whether navigable i in fact 
or not, carries with it the bed of the stream to the centre of the thr ead, 
“the supreme court of Michi igan was right in holdin g that whatever there 
was of this confor mation passed under the grant to Lyons and Hastings. 
_ In the case under consideration the island is ‘shown to be of consider- 
‘able area, and to have been in existence, substantially in its present 
“condition, at the time of the survey of the township, but the official plat 
indicates no island thereon in the locality represented on the diagram — 
sent with the application. Iti is also shown that the island’is unoccu- 
pied and without improvements. And the owners of the Jauds on the 
adjacent banks of the river have acknowledged notice of the applica- | 
tion for survey, but offer no objection thereto. | | 
-. Itis a clear inference from these tacts, which are not disputed: that 
this island was improperly omitted from the official survey, and the 
‘application ‘should be allowed. See the case of Archie G. Palmer, 26 
Li. Dis 24. | ee eS 
Or tllese reasons a sur vey 1 is hereby ordered 
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| HOMESTEAD ENTRY—AMENDMENT. 
STONEWALL J. MARTIN. 


Where, through a mistake made in the ‘legeepton of the lands intended to be 
| entered, an entryman fails to secure the land selected by him, and a part of the 
~Jands so intended to be taken is included-in the intervening entry of another, 
he may be permitted to amend his entry by substituting for the tracts entered 
so much of the lands intended to be taken as remains opeu to entry, and make 

up the remainder from adjacent unappropriated land. 


Secretary Bliss to the Commissioner of the General Land Office, J Une 10, 
(OW. V. D.) oe a . , 1898 | —— (BL B., Jr.) 


On June 24, 1896, Stonewall J. Martin applied to amend his home- 
— stead entry No. 3200, made November 4, 1895, for the 8. $ of the NW. 
_ 4, section 20, and the SH. 4. of the NB. 4 and the NE. 4 of the SE. 4, 
— Section 19, T' 26.N., R. 76 W., Cheyenne, Wyoming, land district, so as 
to embrace in lieu thereof the W. 4 of the NW. 4 and the NE 4 of the 
NW. 4, section 20, and the SH. 4 of the SW. 4, Sec. 17, in same nuni- 
bered township, but in range 73 west. Your office decision of August 
25, 1896, denied Martin’s application, notwithstanding the favorable 
recommendation of the local office, because it “is not for the tracts 
originally selected,” but held, at the same time, that he might relin- 
quish the land described in his entry and make a new application for 
the tract as above oes in range 73. From this Secislon Martin 
has daly appealed— : 
.. for the reason that said decision is contrary to law and the rulings of the Genert 
Land Office. Sees. 2369-2372 R. S. U. S., and page 118 Cireular Gen’l Land Office 
issued Oct. 30, 1895. 

It appears from evidence filed with the application to amend, that 
Martin did not intend to enter land in range 76; that he intended to 
enter a tract in range 73 which corresponds to the one in range 76 as 
described in his entry papers; that the mistake in description was due 
to the fact that the surveyor who aided him in making his selection gave — 
-him the wrong range number, and that it was not made through any 
fault of his. It also appears from the records of your office that the 
land in section 19, range 73, which. Martin selected and intended to 
include in his entry, is now. embraced in the homestead entry, No. 
3205, of William O. Newell, made November 12, 1895, but that none of 

the land in section 20, range 73, nor the forty acre tract in said section 
17 which Martin now Aenires to take, has been appropriated. The 8S. 4 
of the NW. 4 of said section 20, range 73, which was originally selected 


~ py Martin but misdescribed ihrous'i no fault of his, is still open. to 


_ entry; but he can not take the land in section 19, which he also origi-. 
‘nally selected, because it is embraced in the apparently valid subsisting 


. homestead entry of Newell. 


~ The Department sees no reason why, in view of ae facts and the 
Jaw applicable thereto, Martin may not be. allowed to amend ‘his-entry 
so as to take the land in said section 20, range 73, which he originally 
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selected, that is, the S. d of the Nw. 4 1 thereof and the NE. J 4 of. the 
NW. 4 of the same section and either of the other forties embr aced in 
his application to amend. Section 2372. Revised Statutes, as heretofore - 
_ construed by the Department (See Cawood v. Dumas, 25 L. D., 526), 
seems to cover the case at bar and furnish ample authority for the. 
allowance of such amendment. —Itis evidently the intendment of that | 
section that the party amending his entry thereunder shall take the 
-Jand he intended to enter if that is still open to entry, but, if it is not, 
then such other land as is open to entry. Here part of the land 
intended to be entered is open to entry, and the other part adversely _ 
appropriated. It follows that Martin may take so much of the — 
land he intended. to enter as is unappropriated, and make up the 
balance of the homestead allowance from adjacent unappropriated 
land. In this connection see case of Harriet A. Babcock, 21 L. D., 265. 
There is such disparity of facts between the case at bar end the cage 
of L, A. Dorrington (14 L. D., 564), cited in your office decision, as to 
render the citation inapplicable. Ss Se 
The decision of your office is reversed. You will allow Martin to 
to amend his entry in accordance with the views herein expressed. 


SIOUX INDIAN LANDS—COMMUTATION— PRICK OF LAND. | 


RANDALL McD ONNALL, 


_ On -the commutation of a homestead entry of Sioux Indian lands, restored to the 
public domain under the act of March 2, 1889, the entryman must pay the 
minimum price for the land, 1 in addition to the » payments required under said act 
of 1889. | ; : 


Acting Seer etary Ri yen to the Osniataaoner of t the Gener ab Land Office, 
(W.V.D.) a June 13, 1898. ee (J. L. McC.) | 


Randall McDonnall, on January 8, 1894, made homestead entry for 
the N. 4 of the NE. qand N. of the NW. 4 of Sec. 22, T. 1 N., BR. 21 E., | 
Ghainbatlats land district, South Dakota. 

Said land is within that portion of the Great Sioux Reservation that’ 
was ordered to be restored to the public domain (upon due proclama- 
tion) by Secs. 21 aud 28 of the act of March 2, 1889 (25. Stat., 888). 

Said Sec. 21 provides that the price paid for said lands shall be— 

The sum of one dollar and twenty-five cents per acre for all the lands disposed of 
within the first three years after the taking effect of this act, and the sum of seventy- 


five cents per acre for all Jands disposed of within the next two years following ~ 
‘thereafter, and fifty cents per acre for the residue of the lands then undisposed of. 


In the case at bar, McDonnall paid for the land entered by him in 


* accordance with the act above cited. Upon his applying.to commute _ 


said entry to cash, your office demanded of him one dollar and twenty-  ~ 
five cents per acre additional. McDonnall contends that such demand — 
is unauthorized by law and appeals to the Department. 
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The Department, on May 13, 1896, rendered a. decision (State of South 
Dakota, 22 L. D., 550) covering this case, Said decision discussed at 
length the provisions of said Sec. 21 of the act of March 2, 1889, in | 
conuection with those of Sec.6 of the act of March 3, 1891 (26 Stat., 
1095-1098), the latter of which permits commutation after the expira- 
tion of fourteen calendar months from the date of entry, but specifically 
provides: 7 

The provsion of this section shall apply to lands on the ceded portion of the Sioux 
reservation by act approved March second, eighteen hundred and eighty-nine, in 
South Dakota, but shall not relieve said settlers from any payments now required by law. 
‘In view of the statutory provision last above quoted, said depart- 
mental decision held (page 556): 

This provision clearly recognizes the trust. character of the pay ments originally 
required of entrymen of Sioux lands, and means that, when such entrymen so elect, 

_ they may commute, after the time named, by paying the minimum price for the land, 
in addition to the payments required under the act of 1889. 

The decision of your office appealed f from is: ‘correct, and is 8 hereby 

affirmed, - | 
PRACTICE—MOTION FOR A REHEARING. 
CUNNINGHAM v. SAPPINGTON. 


Matters arising subsequently to ‘the initiation of a contest do not furnish proper | 
erounds for a rehearing therein, but should be presented in a new and inde- . 
pendent pr oceeding. 


Secretary Bliss to the Commissioner of the ena Land. Office, June 14, 
AD): * — - 1898. > (P.J.0,) 


March 29, 1898, the Department denied Sappington’s motion ‘for. a 
rehearing in the ‘above entitled case, involving the NW. 4 of Sec. 26, 
T, 26.N., BR. 2 E., Perry, Oklahoma, land district, (26 L. D. ,441).. The 
ground of that aption was newly discovered testimony to the effect 
that one C. M. Flora, who was originally a party to the contest against 
the land, had entered into an agreement with Cunningham that he— 
Flora—should withdraw from the contest and Cunningham should 
prosecute the same, and if successful, the land should be divided 
between them; that Flora was to contribute to tle expenses of Cun- 
ningham in the contest and that he did pay a part of the costs incurred 
therein. From some affidavits that appeared in the record of the 
original case, it was determined that the showing made was not sufii- 
cient to warrant the action prayed for, and. the motion was denied. 

Sappington has now filed another motion for rehearing, and asks that 
it be accepted as a substitute for the former one, in which, together 
with the affidavits in support thereof, the objections to the former 
motion and affidavits seem to have beeu overcome. . 
 Itis not deemed necessary to discuss the merits of the present motion 


Who « DECISIONS RELATING TO: ‘THE PUBLIC LANDS. 


for the reason that it is not consider ed, granting for the sake F ar eu- 
ment that a cause of contest is stated, that a rehearing should be 

allowed, The question that is now ceed is not one of disqualification 
of Cunningham to make an entry, as insisted, but, is whether the entry 
he has made is a legal one in view of the, charge that he had entered 
into a‘contract to divide the particular land with some one else, and 


- did not énter it for his own use and benefit. This question is not ger- 


- mane to that upon which the former contest was based and tried. ‘The ~ 
‘matters relied upon in this motion were not in existence at thetime the — 
former contest was initiated, but have originated since. The question — 
in that case was as to who was the prior settler on the land. Cunning- 
ham was successful, Sappington’s entry canceled and Cunningham — 
made his entry. It is the legality of this entry that is attacked and it 


is held that this should be attacked by an original and meepende —_ 


‘proceeding and not by a rehearing in the. old case, 
The motion is therefore denied. 


OKLAHOMA LANDS—DISQUALIFICATION OF ENTRYMAN. 
ROBERTSON v, PHILLIPS. 


Advantage gained hy repeatedly passing through the territory on a railroad train | 
during the prohibited period, such trips being for the Erie of locating a 
desirable tract, operates to disqualify the entryman. 


Secretary Bliss to the Commissioner of the General Land Office, June 15, 
(W.V.D.) . 1898.  » 8debe R) 


Sometime in the afternoon of September 16, 1893, Granvil ©. Phillips 
filed in the Enid, Oklahoma, land office. his soldiers’ homestead declara- 
tory statement for the SW. 4 of Sec. 22, T. 27 N., R. 5 W. 
Pen days later William 8. Robertson made iomentead entry for the 
-same land. _ 
January 24, 1894, Phillips siade onuy for the same in pursuance of 
_his said declar aon: | 
March 1, 1894, Robertson br ought. aiitests against Phillips’ entry, | 

alleging that his settlement was prior to the filing of Phillips’ declara- — 

.tory statement. Hearing was commenced December 4, 1894. - 

January 11, 1896, the register and receiver found that Robertson had 
the prior right to the land by reason. of his settlement, and recomn- 
mended that the entry of Phillips be canceled. | 
On appeal, your office, by decision of. August 24, a affirmed the 
‘action of the local office on the ground that — 

Phillips was Within the Cherokee Outlet: during. the prohibited period ae took 
-advantage'of such presence to select the land in question. 
Phillips’ appeal brings the case before the Department. 
Some points of practive were raised at the hearing, and discussed in 
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the decision appealed from, which it is not thought necessary to con- 
sider, inasmuch as the record presented shows that Phillips is disquali- | 
fied from claiming land in the Cherokee Outlet by reason of having 
violated the proclamation of the President epeiins, the same to settle- 
ment and entry. 7 a a 

_ Following is his testimony on this point: | 7“ 


Q. How frequently did you cross the Cherokee Outlet on the R. R. between the 
3d of March, 1893, and the day of the opening?—A.. Probably IL crossed ib between | 
the 10th aa 16th two. or three trips, going np and down, i 

Q. Was you acting as-conductor then?—A. No sir. 

Q. What was the occasion of your making whose trips tA, Iwas making prepa- 
-Yatious to take a homestead. | | | 

Q. On these several trips that you made across the Strip between the 11th and 
16th days of se ae 1893, did you cross any time in the day time?—A, Yes sir, J 
think I did. 

Q. How many times in the daytimet—A. I think the most of them were 1n me 

day time, or part of them anyway. 

Q. How close is the tract of land involved in this contest to the right of way of 
the R. I. R. R.?—A,. I never measnred it, but to the best of my judgment it is between 
100 aa 200 yards to the corner. 

Q. How close is it to the station at Medford ?—A. It is, I should judge, about a 
- quarter of a mile. 

Q. The station at Medford had been established Bete the Strip Spened had it _ 
not?—A. Yes sir. ; 

Q. Can this tract of land be seen from the R. R.2—A. Yes sir. 

Q. Passing by, had you ever looked over, or in any way inspected | this tract of 
land?—A. Yes.sir, I had. : . 

Q.. When did you first determine to try to make entry for this tra et of land ?—A, I 
can’t tell exactly, but it was before the opening; I was in conversation with one of 
our attorneys of the R. I, Company—I forget his name now—and he advised me to 
get a claim next to Medford, as that was the center of the county and would make 
a good place. 

Q. Had yon looked over this tract of land from the railway track with ‘a view to 
filing upon this particular tract?—A. I did; I looked over it from the train and 
judged that was as pretty a place‘as I could get. 

Q. And then determined to try to get an entry upou that tract of land, did: you? q— 
A. Yes sir. 

-Q. And that was before the day of the ‘opening ?—A. Yes sir, 

Q. And after the 19th day of August, 18932—A. ‘Yes sir. 

Q. Now, as'a-matter of fact, did you not make ‘these trips across the Territory for 
the purpose of inspecting the lands along the track and selecting a place to file on ?— 
A. Probably that was one view I had in going over in the day time or tryl an to go 
over in the day time, as I passed through into Hennessey. 

Q. And in so going through, you did look out and select this par ticular tract: of 
laud?—a. Yes sir. 


The foregoing was. cor ght out én Cross examin ation, and on cede 

examination, after saying that-he did not know the lines of the tract 
when he examined it from the cars, but “picked it out as being near 
‘the center of the county and sloping from the townsite, and that it — 
would make a nice home,” he was again er OSs examined as follows: 


~ QQ. When dia you first learn the number of. this tract of lea ia. TL learned them | ; 
: from the blue bean or mop that T got in Ponek ie: 
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Q. And it was lie information that you éitiined: from Shasveuriona aaaee In, pass- 
ing over the railway, near this land, on the trips that you have referred to, that _ 
enabled you to file your declaratory statement for this particular tract of land with- | 


out first going upon it, was it not?—A. That and being advised by one of our attor-_ 


neys that Medford would be a good town on aecoune of its being the center of the 
county. 

~Q. You eulanct have taken this attortiey’s waVine if the fact. of land, on 1 inspec- 
Hen: had not suited you, would you?—A. If I hadn’t. thought I would have peen 
suited I wouldn’t have made filing. 


Q.. Did you have that map with you as you “passed back and for th ‘through the . 


Strip?—A. Yes sir. | 
@. You picked out the e quarter on thes map and vaen looked at it as you went by ?— 

A. Yes sir. 
~  Q, And. as a result of those observations resolved to take it, and filed upon itt 
| A‘ And from the advice I received. 

Q. Do you mean to say by that answer that as a fesult of that Siservation andthe 
advice giveu you, you resolved to file upon it?—A. And to ae it a home; yes sir, | 


Re-re-direct : | 
Q. You may state what the map you oxeihe to in your : answer Was ¢—what kind of 
- amap?—A. I don’t know any other name, more than it is a blue print gotten up by 
the R. I. R. R. Company for their line through the Strip, and the land adjoining it. 
Q. It was just an ordinary blue print, was it not, with the sections marked along 
the line of the R. I. R. R.?—A. Yes sir; I got it at the civil engineer’s office, at 
Topeka. 
Q. It was not marked in ae sections, was itt—A, ‘I think not; I think the’ 
sections were only given. 


Two days later, it being the day on which the oral testimony was 
closed, he was recalled by his counsel for the purpose of making some 
corrections in his testimony, and testified as follows: : 


Q. You say that there are some corrections you desire to make in your testimony 
before signing?—A. Yes sir. . 

Q@. You may now go abead and call attention to the mieienies portions of your 
testimony that you desire to correct and give the pages from the record, that the 
questicns or answers appear that. you desire to correct.—A.. At the bottom of page 
88: Q. “Andin so going through, you did look out and select this particular tract 
of land?”—A, ‘‘Yes sir”; [ wish to change the answer ‘No sir; I selected and 
.obtained the numbers fort a map.” : 

On page 42: Q. ‘And it was the information you obtained from observation made 
in passing over the railway, near this land, ou the trips that you have referred to, 
that enabled you to file your declaratory statement for-this particular tract of land, 
without first going on it; was it not?”—A. “That, and being advised by one of our | 
attorneys that Medford would be a good town, on account of its heing the center of 
the county”; also the question on the same page—“And as a result of these obser- 
vations, resolved to take it, and filed upon it?”—A.-“And from the advice I 
received.” Also the question following: “Do you mean to say by that answer that 
as atesult of that observation and the Boye given you, you: resolved to file upon | 
“ib?7—A. “And to make it a home; yes sir.” . 
These last three questions I want to Say, that at the iiine I siswened them I dia 
‘not understand the purport or meaning of them; I made the selection of the land. 
from general observation, or sight, and from this map, which I had with me, during 
that time, and while at the land office; I want to say that I had other selections 
made in case I failed to get filing on this land; I had these selections, as with the 
selection of the land I filed on, in my mind, so as to enable me to procure a home- - 
stead, and better my condition in life. . “ a 

On page 38: “ Fossils sa nad you ever looked over, or in any MAY inspected that 
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tract of land?”—A. “Yes sir.” I wish to change that answer: “that I never 
| inspected, except by general view from the train.” The question on the same page: 
‘‘Had you ever looked over this tract of land from the R. R. track with a view of 
filing on this particular tract?”—A. ‘“‘T did; I looked over from the train and 
judged it was as pretty a place asI could get. ” J wish that to be understood that 
this is given as my opinion at that time, only. . 
From this it clearly appears that he received the information that 
enabled him to make entry of this land from bein g in the territory at a a 
_ time prohibited by the proclamation. It was to prevent just such an 
advantage as Phillips gained, that the prohibition against entrance 
into the territory was made. The information so obtained by him in 
violation of 1.w was of equal advantage to that gained by one who 
made the race after having first gone in at a prohibited time and 
. Selected and located the land he designed to and did run for. It 
guided the entryman on the records as it guided the runner in his race, 
It enabled the filer to select his claim understandingly on the record, | 
just as it enabled the runner to guide his course to the tract he had 
unlawfully selected for settlement, with this difference, that while the 
rider in his haste might lose his way or miss his direction, the entry- 
man was guided with neat precision to the coveted quarter 
section. . 


The examination and selection of the desired tract is, of necessity, a part of the 
act of entering upon the same. (Faull v. Lexington Townsite, 15 L. D., 389.) 


While this Department has held that the mere riding Hiroweh the | 
territory on the cars during the prohibited period was not such an 
eutry upon the land as would disqualify the person so passing through, 
yet when itis shown that such trips were repeated for the main pur- 
pose of locating a desirable tract for entry, and that the passenger had 
provided himself with a map showing the sections, and so availed him- 
self of the opportunity thus afforded of getting an advantage over 
other settlers and entrymen who obeyed the mandate, it can not with 
reason be held that he stands in the attitude of one who innocently or 
inadvertently passes over the inhibited territory and who neither seeks 
_ nor obtains an. advantage thereby. : 

The Department being clearly of the opinion that Phillips i is shown 
to be disqualified from making entry of the land in dispute, it is not 
necessary to consider the question of priority of claim of the litigants. 

The decision appealed from, in so far as it holds the entry of Phil- 
lips for cancellation, is affirmed, and his said entry is ordered to be | 
canceled, and the homestead entry of Robertson having been excluded 
by the entry of Phillips, will be reinstated. | 
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Davis v, NoRtHERN PACIFIC R. R. Go. 


The occupancy of a tract in connection with settlement and residence upon adjoin: 
ing land operates to exclude such tract from indemnity selection. | 
The rule of approximation will not be enforced when it will deprive the entryman 
| _ of his improvements, and the difference between the excess and the eoueeney . 
is but slight. : 


Scoretar, y Bliss to the Coumisone oF the Géner al Land Ofte, 3 Sine 15, . 
(CW. V. D.) _ 1898. .* as , (GR, o, 


The record in the case shows the following facts: so - 

Lots 7 and 11 of section 15, T, 12 N., R. 8 E., Vancouver, Woshing- 
ton, are within the indemnity limits of the gr ant to the Northern Pacific 
Railroad Company. | 

‘This land was surveyed in 1889. Gi October oT, 1891, the Northern. 
Pacific Railroad .Company filed’ indemnity list No. 41, inielading said — 
tracts. This selection was rejected by the local afficors for conflict 
with pending claims, and an appeal was taken. On March 9, 1892, 
Levi A. Davis appliee to make homestead entry of the tracts together 
with the 8. 3 of the NE. 4, the SE. 4 of the NW. 4, and lot 1 of section 
16. His application was rejected ae the local officers for conflict with 
the pending selection of the railroad company, and because there was 
too great an excess in area over one hundred and sixty acres. He 
appealed to your office, which, by letter of July 30, 1894, ordered a 
hearing to determine whether said land was subject to the rights of the. 
compally. 7 

The testimony shows that Davis, in 1886, settled upon land which, 
when surveyed, proved to be the S. 4g of the NE. 4, the SH. 4 of the 
NW. +, and lot 1 of Sec. 16, and lots 7 and 11 of Sec. 15, T. 12 N,, BR. 
8 E. He made his home upon and improved said land from that time 
up to the date of hearing, with the intention of entering it under the. 
homestead laws. His dwelling house and other buildings were upon 
the land in section 16. Upon said lot 7 the improvements made by him ° 
consist of about five acres cleared, grubbed and fenced, and cultivated 
continuously up ‘to the date of hearing. Z: e has made no uD) Foventents - 
upon said lot 11. : 

It is contended. by Pauneel for the railroad company that irre are 
not enough vacant lands in the odd- numbered sections within the 
indemnity limits to satisty the losses existing in the grant at date of. 


definite location, and that, consequently, all the lands within said. limits 


were apptopunted aud reserved from that date by force of the statute, 
to indemnify the company for such losses. It has not, however; been 
determined that such a deficiency of indemnity lands exists. The occu- 
pation of said lot 7 by Davis, in connection with his settlement and 
residence on the adjoining lead in section 16, was a bar to the com- | 
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| pany’s couieation to select, and the rulin 2 of your office in that respect 
was correct. It appears, however, that Davis has never occupied or 
improved any portion of.said lot 11.. The fact that he intended to 
include it in his homestead entry can not, in the absence of some act of 
settlement on his part, reserve it from ye company’s right to select it 
as indemnity. The company’s selection of said lot 11 may, therefore, | 
be approved, if there is no other objection thereto. . 

- Counsel for the railroad company contend, further, ee as the land 
included in Davis’ application embraces more than one hundred and 
sixty acres, the rule of approximation stated in the case of Henry C. - 
Tingley (8 L. D., 205) should be applied, and that Davis should be 


‘required to eliminate the lots in dispute from his application. It was 


held,. however, in the. case of - eee C. Herrick (La L. D., 222, 
| syllabus): 


The rule of approximation will not oO ehtorced when it operates to deprive the 


oe entryman of his improvements, and the difference between the excess and the defi-. 


clency is but slight. 

In the preseut case lot 11 contains 1.55 acres and lot 7 contains 17.30 
acres, After eliminating lot 11 the entry will contain 169.45 acres, or 
an excess of 9.45 acres over the one hundred and sixty allowed by law.. 
~ By eliminating lot 7 the deficiency would be 7.85 acres, The difference 
between the excess and the deficiency is thus only 1.60 acres, while 
Davis has improvements upon lot 7 which are of the valte of at least 
one hundred dollars. Under the circumstances the rule of approxima- 
tion will not be applied to this case and Davis will be allowed to include | 
said lot 7 in his homestead application. , | 

monte decision is modified as stated above. 


| PUBLIC SURVEYS—RETRACEMENT—RESURVEY. 
CIRCULAR. 
Commissioner Hermann to United States Surveyors- General, June 15, 1898. 


- On page 224 of the 1894 Maaual of nbveyale In structions, it is Stated 
as follows: 

If it becomes necessary to-retrace any of the re lines in order to Sone 
close their lines of survey it must be done at the opal és ’'30Wwn expense | as a leg itimate 
contingent in executing the contract. 

The construction to be put upon this paragraph is to or effect that: 
deptties when closing their lines upon old work should not expect and .- 
will not be allowed compensation for running over the lines previously. 
| established, when it is done for the purpose of identifying and locating 
corners upon which they are instructed to close, or from which they are 
instructed to initiate their surveys. : 

The paragraph is not intended to disallow compensation for aes | 
ments made for the purpose of accounting for connections and closings 
upon previously surveyed lines, and for the purpose of vindicating the 


A 
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distances and bearings of these connecting and closing lines in cases | 
where the absence of such showing would be considered by this office 
to indicate a failure on the part of the deputy to > conform his work to. 
the requiremeuts of the Manual. 
For example, suppose the deputy is required to establish the N. WwW. 
and 8. boundaries of section 13, the range line having been previously 
established and accepted, and his latitudinal lines differ in length more 
than the limit allowed by the Manual; it will be the duty of the deputy 
to retrace the EH. boundary of this section and note the alinement in 
| order to explain this excess of difference. | 

In the same manner an excess of closing on this east boundary when 
running the latitudinal lines of said section will have to be accounted: 
for by a remeasurement of the said boundary. - | 
In cases of closings upon previous work in the interior of a teeeuetip: 
the deputy often finds that his lines show an excess over limits of several 
chains. in alinement and measurement on opposite sides of a section. 
His duty in such cases is to re-run the section boundaries adjoining his — 
work to locate the error and re-set corners if found dilapidated or insutf- 
ficiently witnessed. If no error in excess of limits is discovered, pay- 
ment will not be allowed for the reason that the deputy’s own work will 
thus inferentially be shown defective. He is not a to re-run 
lines beyond those of the adjoining section. 

In another example: Suppose the deputy in subdividing. a township, 
the N. boundary of which is already accepted, and the adjoining town- 
ship on the north subdivided and accepted, finds the lengths of his 
closing lines in the north tier, and the distances on the north boundaries 
of the sections of this tier to be in excess of limits, he should retrace 
and remeasure the. north boundary of township and report the measure- ~ 
ments re-establishing dilapidated, and defective corner monuments at 
the time. If the line as re-run by him prove to be within limits, he will 
not be paid for the resurvey, but if the line be out of ‘Imits, he 1s 
entitled to compensation therefor. es 

Deputies will also be instructed that in any case of finding a mis- 
closure, in connecting new surveys with accepted surveys, the presump- 
tion is in favor of the correctness of accepted work instead of the new 
lines being run, provided no evidence to the contrary exists. A single 
trial or random line by the last deputy cannot be held to discredit the — 
connected system of work previously accepted under a previous. con- 
tract. Hence a deputy must first retrace and examine those of his own 
~ lines liable to contain the error which caused said misclosure. If he 
then finds his own work accurate, and is willing to abide by the result 
of an inspection thereof, he is required to retrace the older line in 
which he suspects error, and justify his own work by SHOW INE the true 
condition. 

This principle is ‘fie basis of the first par seek on page 53 of the 
Manual, and is a condition precedent to the retracements treated of in 
this circular. , 3 | 
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~ In cases where the deputy is subdividing a township the boundaries 
of which are entirely or partly obliterated, and he cannot in closing 
thereon identify or locate some of the corners, he should re-establish 
_ the line in accordance with the rules laid down in the Manual, pages 72, 
73, and 74. Other cases are treated of in these pages in which depu- 
ties will be governed by the directions therein given. It is not neces- 
sary to make suppositious cases of every variety of circumstances 
which the deputy is liable to encounter. It is sufficient to state that 
retracements. and resurveys not specifically provided for in the deputy’s 
special instructions, which are deemed by the deputy to be necessary 
to make a consistent showing of his work (this office to decide as to the 
necessity thereof when finally passing upon the work). and retrace- 
ments and resurveys found necessary by reason of obliteration will be 
‘paid for, satisfactory evidence Eanes required in all cases that they 
— were ee ae 
These retracements must be corroborated by the exuminer before the 
deputy will be allowed compensation, aud retracements thus made, as 
well as resurveys, will be noted in the data furnished by surveyors 
general to the examiners when starting for the field inspection, and 
the latter will be required to examine each mile or portion of a mile of 
such retracements in order to verify the work done byt the deputy 1 for 
which he asks compensation. 

When the special instructions accompanying the contract snesihane | 
that certain lines of old surveys are to be re- established, resurveyed, or 
vetraced if certain conditions be met with, and such work is performed 
in compliance therewith, there will be no question as to the compensa- 

tion therefor. | 

~- You are further directed to notify deputies that retracements fines 
for the purpose of accounting for connections and closings made on 
- lines of old. surveys, and to justify the length and bearing of connec- — 
tion and closing lines, where the absence of such would indicate failure 
to conform to the requirements of the Manual, will be paid for at the 
-Ininimum rate per mile named in their contracts for the class of lines 
retraced (base lines, standard lines, and guide meridians, being classed. 
as township lines, us the Manual does not require that such lines when ~ 
retraced be doubly chained in any instance), provided the re-establish- 
ments, resurveys and retracements stated in his notes are corroborated 
by the field examiner. 

For re-establishments and resurveys (those which involve the saat. 
lishment of corners), the deputy will be paid at the rates per mile - 
named in his contract for the class and character of lines : re-established 
or resurveyed, | 

In restoring lost or obliterated corners the deputy will, when it is 
applicable, follow the pamphlet instructions for “ Restoration of Lost. 
or Obliterated Corners and Subdivision of Sections,” issued by the 
General Land Office October 16, 1896 (23 L. D., 361), a copy of which — 
accompanies the Manual now in his possession, i The 
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- Notes of re- establishments, resurveys, and retracements will be full: 
notes in every particular, and they will. be incorpor ated in a book by 
themselves. ~The title page thereof will clearly state as usual, the sur- 
_ veys.made, when and by whom, and under what authority. Following 
the index, will be an affidavit by the deputy explanatory of the lines so 
re-established, resurveyed, or retraced, and setting forth the absolute 
; necessity therefor. - Following this affidavit will be the usual prelim- 
inary oaths of assistants covering the retracements or resurveys. ‘Then 
will follow the notes of said surveys. . 
In all cases of retracements and resurveys the deputy wil re a 
| table of latitudes and departures showing that the exterior lines limit- . 
ing his work close within allowable limits of error. : 

Following the notes, the usual final oath of the deputy andl his assist 
ants will be inserted. - They will cover the resurveys only. | 

BINGER HERMANN, 
: | | Commissioner. 
DEPARTMENT OF THE INTERIOR, 
: — dune 15, 1898. 

The forsgoing instructions are hereby approved, and. authority is 
hereby given the Commissioner of the General Land Office to direct 
the surveyors general to attach the same to the special instructions to 
deputy surveyors accompanying each contract for the survey of public 
_ lands,.the same to form a part. of such special instructions. 7 
7 7 = —O. N. Biss, 

| Seoretary. 


JUANITA Love. 


“Motion for review of departmental decision of ‘May. 5, 1398, 26 L. oe. 
608, denied by Pung seer SUny mayen J une 20, 1898, | 


ABAND ONED MILITARY RESERV ATION—ACCRETION—SCRIP LOCATION. 
R. M. Syy DER. 


‘Accretions to an island reserved for military purposes become in fact and in Jaw a 
‘part of such reservation, subject to disposition under the act of J uly 5, 188¢, on 
the abandonment of said reservation. 

The act of J uly 5, 1884, for the disposal of abandoned military reservations, does not ~ 

contemplate the restoration of such lands to the public domain for general dis- 

position under the public land laws, but provides that such lands shall be dis- 
posed of ina special manner, and thereby takes them out of the class of lands: 
subj ect to location with Porterfield scrip. 


Meig Secretary Ryan to the Commissioner of the Genéral Land Office | 
(W. V. D.) | — June 20, 1898. oe (reee)). 


- OR. M. Snyder has appesiad from your office decision of August 10, 
1896, rejecting his application made at Booneville, Missouri, May 15, 
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- 1896, to loeate Porterfield scrip No. 100, for lot 1, Sec. 28, ., 50 N.; RB. 


33: Ww ., upon the ground that said tract of land had been embraced in 
an abandoned. military: reservation, and is only subject to disposal 
under the provisions of the act of Congress, approved J uly 5, 1884, — 
In the decision appealed from it was said: | 
It appears from the records of this office that said tract of land is a part of an 
island which was reserved by executive order of March 10, 1865, for military pur- 


poses, and that the said reservation was, on July 22, 1884, fdrned over to this’ depart- — 
ment for disposal under the act of July 5, 1884 (23 Stat., 103), which provides that. . 


.. the Secretary of the Interior shall cause the said lands to be appraised and sold at’ 


public sale to the highest bidder for cash, at not. less than the BDpT agen value | 
thereof. 

Under authority from the Department, dated November 11, sia 16, 1995, the island 
embracing the tract of land in question was duly weveaiee. and on May 13, 1896, 
the Secretary ordered the same to be offered at public sale and sold to the highest 
bidder, but not at less than the appraised value thereof. 
- In view of the foregoing, r conclude that the Jand thus applied for is not snbiect 
to said location. 


Specifications 1 and 5 of the appeal cover, substantially, the conten- 
tious of the appellants, as follows: . 
1. It was error to find as a matter of fact that the premises in controversy are 


part of an island which was reserved, March 10, 1865, or at any time, by executive 
order or Donen wake) for military purposes. , — 


5, Even if the premises in - sontronened are a part of an island which was reserved | 
by executive order of March 10, 1865, for military purposes, it was, nevertheless, error 
- of law to hold and decide that, because of that fact and the further fact that the 
original reservation was, July 22, 1884, turned over to the Interior Department under . 
the act of July 5, 1884, and under said act the land appraised and ordered to be sold 
at public sale, the tract in Gontroversy: was necessar Uy not ps ect to he applica- 
tion of appellant. 


By letter of April 27, 1898, the Department ealled on your oniee for 
more specific formation as the locus of the land and the history of 
the reservation. 

In your office letter of May 3, 1898, responsive to said request, it is 
‘stated that the island, as or ale surveyed, contained 54.70 acres, in 
sections 28 and 38, of said township; that in 1895, the general appraiser _ 
of abandoned ilitary reservations visited the land, with a view of — 
appraising it, as provided in the act of July 5, 1884, and reported that 
after diligent inquiry he found that what was once the island no longer 
existed, and that the water once running along the south side of it was 
no longer there, so that the island as it originally existed was con- 
nected with the main-land lying within the limits of Kansas City, Mis- 
souri; that said island with its accretions covered an estimated area of 
two hundred acres of very valuable land; also that the lines of the 
island were entirely obliterated, so that it was impossible to locate the 
land until it had been resurveyed; that the matter was reported to the 
_ Department and authority requested to re- establish the corners on the - 
island and re- meander it in accordance with the field notes of the origi- 
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nal survey; also to survey any land remaining ere of the original 
meander lines of the island, so that a proper plat could be constructed 
- showing the island as it ecisted at the time of the original survey, and — 
the area and extent of the land, attached thereto, which had formed | 
- since the original survey, which request was gtanted by the Secretary 
oe the Interior, and the resurvey accordingly made. © | | 
-- Your office alee transmits photolithographic copies of the plats of | 
me original survey and resurvey of the island, a copy of the Presi- 
dent’s order of March 16, 1865, reserving said island for military pur- 
poses, and a copy of the further order of the President of July 22, 1884, 
_ transferring the island to the control of the Secr etary of the Interior 
for disposal under the act of July 5, 1884. 
The map of the resurvey of said island made and certified as eoreect: 
Shows the present area of the island, with its accretions, to be 130.15. 
acres, and that lot 1 of section 28, in controversy, éontaing 41.04 acres, ; 
_ A partition line of accretion is drawn on the map, apparently in the 
center of the dry bed of the old slough which at one time bi ea | 
the island from the main-Iand on the Missouri side. | 
~ The contention of the appellant that the premises in controversy ca 
not part of the island which was reserved for military purposes, March 
‘10, 1865, is thus made plain, being based on the idea that said lot 1, as 
shown by the new survey, “is not coincident with the whole or any 
part of said original reservation,” and is therefore no part of the island. 
which was reserved by executive order of March 10, 1865, for military 
purposes, and that this being so, it is not subject to disposition under 
the act of 1884 as an abandoned military reservation. | 
Tt will not be necessary to inquire into the law of riparian proprietor- 
ship as applicable to the State of Missouri and administered by the 
courts of that State to refute this proposition. It can make no differ- 
ence, so far as the question here presented is concerned, whether the 


one-half, the whole, or any part of the now dry bed of the old slough 


which once separated the island from the main-land is the property of 
the United States. The main-land on the bank of the slough is private 
property, in which the United States has no interest, hence whatever 


- part of the bed of the slough does not belong to the United States 


— belongs to either the title holders of the main- land or to the State of 
- Missouri, and to that extent is not subject to the disposition of the 
United States, and can not be located with Porterfield scrip. _ 

- Acting on the hypothesis, which is probably correct that the whole 
of lot one as shown by said survey is the property of the United States, 
then it-seems clear that so much land as was added to the island by the 
reliction of waters is invested with the same status as that occupied by 
the island at the time it became a part thereof, and it appearing that 
at that time said island was reserved for ine purposes, the accre- 


tions added thereto, as aforesaid, became in fact and in law a part of ~~ 


- that reservation, and were therefore part of an abandoned military © 
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_reservation, which was by the President’s order of July 22, 1884, afore- 
said, transferred to. the control of the Secretary of the Interior for 
disposal under the act of J uly 5, 1884. 

The act of April 11, 1860 (12 Stat., 836), entitled An act for the 
relief of the legal representatives of Charles Porterfield, deceased, Mig. 
as follows: 7 


Be tt enacted by the Seats wi House of oi esentatives of the United States of America 
in Congress assembled, That the Secretary of the Interior be, and he is hereby, 
authorized and required to issue to William Kinney and Thomas J. Michie, exec- 
utors of the last will and testament of Robert Porterfield, deceased, a number of 
warrants, equal to six thousand one hundred and thirty-three acres of land, accord- 
ing to the usual subdivisions of the public surveys, in quantities not less than forty 
acres; to be by them located on any of the pnblic lands which have been or may be 
‘sievesied: and which have not: been otherwise appropriated at the time of such loca- 
tion within any of the States or Territories of the United States where the mininum 
price for the same shall not. exceed the sum of one dollar and twenty-five cents per 
acre; to be selected and located in conformity with the legal subdivisions of such 
surveys, and appropriated according to the directions contained in the last will and 
testament of the said Robert Porterfield, deceased, in the same manner. and for the 
purposes directed in regard to the lands which were lost by the said legal representa- 
tives in the action with Clark and eects) as decided by the Supreme Court of. the 
United States. : 7 


The lot in. controversy i is ule Jand which has been surveyed, 1S 
single minimum land, and is subject to the location of Porterfield scrip, | 
unless Congress had divested that if be otherwise disposed of. | 

The act of J uly 5, 1884 (23 Stat., 103), provides j in part as. follows: 


. That whenever, i in the opinion of the President of the United States, the lands, 

or any portion of them inclnded withiu the limits of any military reservation here- 
tofore or hereafter declared, have become or shall become useless for military pur- 
poses, he shall cause the same or so much thereof as he may desiguate to be placed 
under the control of the Secretary of the Interior for disposition as hereinafter 
provided, and shall cause to be filed with the merely of the Interior a notice 


-- thereof. 


That the Secretary of the Interior may, if in Ge opinion the public interest so 
require, cause the said lands, or any part thereof, in such reservations, to be regularly 
surveyed, or to be subdivided into tracts of less than forty acres each, and into town 
lots, or either, or both: He shall cause the saids land so surveyed and subdivided, 

and each tract thereof, to be appraised, .... . and when the appraisement shall be 
approved, he shall cause the said lands, sabdivisione and lots to be sold at public 
sale, to the highest bidder for cash, at not less than the appraised value thereof, nor 
less than one dollar and twenty-five cents per acre. 


There is no contention that the reservation of this island in 1865 for 
_ wilitary purposes was not, so long as it existed, such an appropriation 
as took it-out of the jie of lands subject to ‘location by Porterfield 
scrip, but it is urged that the sole and only effect of the proceedings. 
recited was to extinguish a former reservation or use, and to put the 
land formerly included therein back into the public domain, subject to 
disposition under general laws, as well as under the act of J uly 5, 1884, 

that the acts of July 5, 1884, and April 11, 1860, supra, should be con- 
strued in part materia, ‘where equally applicable, and that “the senior | 
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title accruing under either act hepunouniates the land and held it as 
against the other.” | 
This. argument is not Seite _ | 

+ Recurring to the main features of the st. it is clear that it was not 
thereby contemplated that Jands embraced in abandoned military res- 
ervations should be restored to the public domain for general eee woe 
under the public land laws. | | 

- That Congress has paramount control over the sani domain of the 
United States, and that it may dispose of it as it sees proper, within 
constitutional limitations, admits of no question, and where that branch 
of the government has directed that lands of a particular class or 
occupying a particular status shall be disposed of in a special manner, 
such manner of disposition is exclusive, unless a contrary intention 
clearly appears, aud the land department is without authority to make 
a pane of such lands other than in the way specifically provided, 

This land is not subject to disposition under the general land laws, 
nor under a private act, for the reason that Congress, in the exercise of 
its authority, has directed otherwise. 

The decision appealed from is affirmed. 

In connection with this case, the attention of the Department is called 
to the application of John H. Menssing to make homestead entr y for 
lots 1 and 2 of fractional section 28, and lots 1 and 2 of fractional sec- 
tion 35, township 50, range 33, Boonville land district, Missouri, which 
was rejected by the register and receiver and appeal taken to your. 
office, which was transmitted to the Department for consideration in 
connection with the appeal of Snyder, in the matter of his application 
- to locate Porterfield serip on the land. - 

This application to homestead the land is made under the proviso to 
section 2 of the act of 1884, which protects settlers under certain condi- 
tions. Inasmuch as your office has not passed on said application, the 
papers in connection therewith are returned for such action as may 
seem proper. | 


- RAILROAD GRANT-INDEMNITY—APPLICATION TO ENTER. 
TUBBS v. NORTHERN Paciric BR. BR. .Co. 


The improvement of land with a view to taking the same under the timber culture 
law confers no right thereto that will bar indemnity selection thereof. 

The ruling in Ard v. Brandon, 156 U.'S., 587, that the failure of an applicant to 

appeal from the erroneous rejection af his application to enter does not defeat 

his right to tke land, had reference to the case of a settler whose application 

under the settlement laws was erroncously rejected, and who continued to 

- reside upon and claim the land, anid is not applicable toa timber culture appli- 

| cation erroneously rejected. : | 


Acting Secretary y Ryan to the Comniaants of the Gina Land Office, 
(W. V. D.) Sune 20, 1898. . (W. A. EL) 


The tract here involved, vit., the SE} of See. 15, T.15 N., Rh. 42 
Walla “Walla, Washington, land district, was, ineluded in the with- 
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_ drawal of March 30, 1872, on amended map of general route of the 

Northern Pacific Railroad, and on definite location of the road, it fell 
within the indemnity limits of said road, the withdrawal being con- | 
tinued by executive order of November 17, 1880; These withdrawals 
have been held to be without authority of law and of no force or effect... 
Cole v, Northern Pacific RB. BR. Co.,17 L.D.,8; Northern Pacific BR. BR. 
Co. v. Davis, 19 L. D., 87... 

December 17, 1883, the company selected said. jest as indemnity. | 
No losses were specified at that time, but on October 27, 1887, a list of. 
lands lost in place was filed, and on August 30, 1892, a rearranged list 
- was filed, setting forth selections and losses tract for tract. | 
| September 15, 1888, Hiram Tubbs filed an application to make timber | 
culture entry for the land, : | 

A hearing was ordered to setecnine the rights of the panies) and 
after much delay testimony was taken April 16, 1895. : 

August 6, 1895, the local officers recommended that the ouyenys 
selection be canceled and Tubbs’s application allowed. ; 

On appeal your office reversed the decision below, and held the selec- 
tion intact, whereupon Tubbs appealed to the Depar tment. 

At the hearin Tubbs testified that he had been claiming the tract 
in controversy since 1873, in connection with the quarter section adjoin- 
ing this on the north, wlio he had etitered under the homestead law. 
In 1883 (whether before or after the date of the company’s selection is 
not shown) he tendered his timber culture application for the tract in 
_ question, with the proper fees and commissions, and on the rejection 
of said application he directed his attorney to take an appeal to the | 
Generai Land Office, but he could not say whether the appeal was 
filed. In 1883 he fenced about fourteen or fifteen acres of said tract, 
and in 1886 or 1887 he completed the fence around the entire tract. 
_ This fence was the only improvement he had made on the land. He 
had bought tree seed to plant, but they had not been planted. | 

It is argued on behalf of Tubbs that the railroad company initiated _ 
no valid claim to the land in question until it filed its rearran ged list 
1892. The Department has held, however, in the case of O’Brien v, 
Northern Pavific Railroad Company (22 L. D., 135), that. selections of 
_ this character are valid from the date of the original selection. a 

The claim of the company to the land here involved attached, then, 
on December 17, 1883, when it selected said tract, and the validity of 
the selection is dependent upon the status of the tract at that date. 

In the case of Romaine ». Northern Pacific Railroad Company (22 
L. D., 662) it was held that the improvement of land with the view to 
taking the same under the timber culture law confers no right thereto 
that will bar indemnity selection thereof. 

- Unless, therefore, Tubbs had, at the date of the company’ S selection, 
a valid pending application for the land, the company’s right is supe- 
rior. He testifies that he filed an application in 1883, but he does not - 
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show whether this application: was filed before or after the company’s 
selection, nor does it appear that he appealed from its rejection. If it 
was filed after the company’s selection, then it is clear that the com- 
pany’s rights are superior. If it was filed before the company’s selec- 
tion and he failed to appeal from its rejection, then he had no pending 
application at the date of the company’s selection and consequently 
the company’s rights are superior. | 7 
. - It 1s contended on behalf of Tubbs that under the decision in the 
case of Ard v. Brandon (156 U, S., 537), it was not necessary that he 
Should have appealed from. the erroneous rejection of .his application » 
toenter. That decision had reference to the case of a settler whose 
application under the settlement laws was erroneously rejected and 
who continued to reside upon and. claim the land. It ae not apply to 
a timber culture application erroneously rejected. | 
It must be held, therefore, that Tubbs has failed to show such aright | 
in himself as vould defeat the company’s selection. 
Your office decision is affirmed. | | 


MINING CLAIM—DISCOVERY—JUNIOR LOCATION. 


DUXIE LODE. . 


Where an applicant for mineral] patent permits a junior adverse applicant to include 
in his claim the land embracing the discovery on which such earlier claim rests, 
under an agreement that the land in conflict will be deeded to the holder of 
said claim on securing title thereto, said action will not be held to work such a 
loss of the discovery on the part of the prior applicant as.will defeat his entire 
location, it appearing that said agreement has been carried into effect, that said 
applicant has at all times been in possession of the ground in question, and that 
said discovery and improvements were not mace the basis on which patent was 
secured under the junior location. 


Acting Secretary. Ryan to the Commissioner of the General Land Office, 
(W.V.D.) dune 20, 1898, (E. B., Jr.) 


In the case of the Duxie lode claim, Glenwood Springs, Colorado, 
mineral entry No. 106, made January 3, 1887, by James McDonnell and 
others, your office, on May 26, 1896, required a supplemental abstract 
of title and republication of notice of application for patent, allowed 
applicants sixty days to show cause why tlie entry slould not be ean- — 
celed as to all ground embraced therein which had been patented as 
the Jote Smith lode claim, mineral entry No. 428, and allowed them the 
game. time to show cause why their entry should not be canceled as to 
the remainder thereof for the reason that the ground containing the 
Duxie discovery shaft and the rest of applicant’s improvements had | 
been excluded from the entry and patented aS = of the Tope 
Boy lode claim, mineral entry No. 76. | 

The applicants, i in response, made no ) objection to the cancellation of 
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their ehtry as to said ground embraced in the aes Smith patent, and. 
agreed to comply with the requirements as to abstract of. title and 
republication if your office would accept a conveyance of the said 
ground on which were the Duxie discovery and other improvements, | 
and, in the absence of other objection, would then issue patent upon 
the amended entry. By its decision of October 27, 1896, your office 
declined to accept such reconveyance and held the Danis entry for can- 
cellation. The Duxie applicants thereupon appealed to the Department. 
The Duxie claim was located August 5, 1879. Application for pat- 
ent therefor was filed October 14, 1885, and included the ground in 
question. No adverse claim was filed against the Duxie application 
during the period of publication, which expired in December, 1885, 
The delay thence until January 3, 1887, when the Duxie nh was 
mace, was caused, apparently, by the Bondeney of a sult by the Duxie 
claimants in support of their adverse claim against the then pending 
and prior application for the Jote Smith claim. ‘This suit was settled 
December 18, 1886, in favor of the Jote Smith applicants. — | 
The Tipperary Boy claim was. located March 29, 1884. The applica- 
tion for patent. therefor was filed April 17, 1886, and included the 
ground in question, about one acre, whereon are the Duxie discovery 
and improvements. Entry thereunder was made July 3, 1886, and 
patent issued thereon December 20,1890. The inclusion in the Tip- 
perary Boy application and patent of the Duxie ground above indicated 
without objection by the Duxie applicants, is explained in the afiidavit 
of Thos. McDonnell, one of said applicants, as follows: 
‘When the owners of the said Tipperary Boy Lode, Messrs. D.R. C. Brown and 
Patrick Fitzgerald, were about to make application for patent upon said Tipperary 
Boy Lode claim they came to this affiant and his co-owners and agreed with affiant 
and his co-owners that if the said Duxie Lode would not adverse the application of | 
said Fitzgerald and Brown upon their said Tipperary Boy lode mining claim, the 
said Fitzgerald and Brown would inimediately upon receiving their receiver's - 
_ -Teceipt upon the said Tipperary Boy lode claim, convey by good and sufficient deed 
_ to affiant and his co-owners all of the territory in conflict between the said Tipper- 
ary Boy and the said Duxie Lode; that affiant and his co-owners relyi ing upon the | 
said agreement so made did not adverse the said application of the Tipperary Boy 
Lode, believing that by the said agreement they were receiving all that could pos- 
sibly accrue to them from the most favorable termination of an adverse and a suit 
and judgment thereon; that after the owners of the said Tipperary Boy. Lode 
received their said receiver’s receipt they forthwith made, acknowledged and 
delivered to affiant and his co-owners their deed conveying all the conflict between 
the said Tipperary Boy Lode and the said Duxie Lode, which said deed was duly 
recorded in book 34, at page 391 of the records of Pitkin county and a certified copy — 
of which said deed is hereto attached; and by the delivery of said deed the said . 
agreement of Brown and Fitzgerald was fully completed, carried out and executed; 
that affiants at the time they made said agreement and received said deed were not 
aware that the ground in conflict between said claims contained the shaft on the 
‘said Duxie Lode or that the making of such agreement or permitting the said Tip- 
_perary Boy Lode to get patent. in accordance therewith would in any wise affect the © 
validity of the said Duxie Claim. 


These statements are corroborated by the affidavits of James aon 
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nell, angihee of the Duxie applicants, aa by both. said Fitzgerald aid 
| Brow the Tipperary Boy applicants. A duly certified copy of the 
Said deed is on file. . It is dated August 4, 1886, and conveys all of the 
ground in question to. the Duxie applicants, eho allege that they are 
now and ever since have been the owners thereof, that they have sunk 
said discovery Shaft to: a Senin of three hundred feet at great a | 
and that — 7 | | | | 
- On account of the depth of the slide. yl wash located on said Baris claim it 
would-be very difticult and expensive to make a bona fide mineral discov ore else- 
where npon said claim. . 
- The Duxie was the prior location, and the proceedings to obtain 
patent therefor, up to but not including entry, were also prior to those 
for the Tipperary Boy and unquestioned by the applicants for the lat- _ 
ter. Why tle Duxie applicants should have consented to the inclusion | 
of any of their ground in the Tipperary Boy application and entry is 
inexplicable upon any other view than that indicated in the affidavit of 
Thos. McDounell and corroborated as above stated. They evidently 
believed that otherwise they would have to institute adverse proceed- 
Ings,’ which, with the delay and expense incident thereto, would be 
avoided by entering into the agreement they did, and that their inter- 
ests as the prior and better claimants to the area in conflict would be 
fully protected under such agreement. From the inception of the- 
Duxie location the claimants thereunder have been in constant posses- 
sion of the ground in question and clearly did not intend to part with 
the claim or right to. any portion thereof, especially their discovery 
shaft, the position of which, with reference to the lines uF the Tipperary 
Boy location, was eitsander: stood. 

It may be doubtful whether they were requir ei to adverse the Tip- 
_ perary Boy application, being themselves prior applicants and having 
already acquired the right, upon the records, to make entry of the 
‘grouud in question. Without discussing the effect of its exclusion 
from the entry, itis plain that they had the possessory title thereto at 
that time, whether the same reniained in them by virtue of their loca- 
tion and proceedings for patent, or whether they held it under said 
deed, and that they have held it ever Since, and now hold the full legal ? 
title {berets under the patent. | 
_ Conceding: tor the sake of argument that the roeaainee of the Tip: _ 

perary Boy applicants for patent and the agreement between them 
and the Duxie applicants together vested the possessory title for 


the time being in the former, it was held in trust for the latter and 


was returned soon after to them in execution of the trust. It thus 
appears that whatever right or title was obtained by the Tipperary 
Boy applicants to the said ground, it was in no sense obtained or 


asserted in hostility to the right and claim of the Duxie applicants, 


but rathér in confessed recognition and acknowledgment thereof. 
The Department is of opinion that there has not been shown such a 
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igs of the discovery in rhis case as to work a loss to the Duxie appli- 
- cants of their entire location, and that a reconveyance of the ground in | 
question is not essential to the issue of patent for such residue of the 
location as applicants may appear entitled to aiter pom plane’ with the 
requirements, hereinbefore mentioned. 

It should be stated that the discovery and iinirorenents upon the 
area in conflict are not the discovery or improvements upon which the. 
Tipperary Boy patent was obtained; in other words, this is not a case 
where the discovery and provements in question are being made to 
do double duty by way of securing patent to two separate claims. 

. The decision of your oltice is modified according to the views herein 
expre ssed, | | ! 


MINING ee ee ee eee, 
OPINION. 


Under section 2325, R. S., an capeiention for % sunersl patent is not jnivea to a 
single claim, but we embrace ‘‘any land claimed and located for valuable 


deposits,” otherwise spoken of as ‘‘the claim or claims in common;” but a fair 


construction of the word ‘‘claim,” as used in said section in connection with. 

- . the stated expenditure required asa prerequisite 10 patent, and as generally used: 

in the mining laws, requires that where more than one claim is included in the 
‘application the expenditure must equal five hundred dollars for cach claim. 


Secretary Bliss to Hdward O. Wolcott, U. 8. Senate, Tune 21, 1898. 


_ I have the honor to acknowledge the receipt of your letter of the 
6th instant, inviting my attention to an accompanying brief, regarding 
the $500 expenditure required upon a mining claim as a condition to 
obtaining patent. thereto, and requesting aul early oe upon the 
~ question. | 7 

My. attention is not cated to any pending case involving that ques- = 
tion: nor is amended paragraph 53, of mining regulations, referred to 
in. the brief accompanying your ice questioned in any proceeding 
now before this office. While lam glad to comply with your request, 
- an opinion given under. these circumstances must be regarded. as 

- Informal and as not entitled to the consideration which would attach 

ho: a ruling made in the usual course of deciding litigated and con- — 
> tested cases, after an examination of opposing contentions. Amended 


; ~ paragraph 53 of the wining regulations (26 L. D., 378), is the one 
affecting the question presented by your letter and a copy of that 


| paragraph is hereto attached. 

In the circulars and decisions of the land department prior to Octo- 
ber 31, 1885, the several Secretaries of the Interior and: Commissioners 
of the Ganeral Land Office to whom the question was presented, held 
that an expenditure of $500 in labor or improvements must ‘be made 
upon each mining location embraced in an application. for patent, but — 
on that date the former holding was revoked and it was held that an 

expenditure of $500 was sufficient whether the application embraced 
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“Neti: Iecation oF several isenbtons held in common, This ruling was 


doubted by some subsequent departmental decisions but was practi- — 


cally adhered to until the adoption of new mining. regulations Decem- 
ber 15, 1897 (25 L. D., 561). It was then determined to return to the’ | 
ruling prevailing prior to October 31, 1885, as the better one both in 
law and in practice. In making this change, however, it was believed 
that a just consideration of those who had applications for patent then 
pending, or who were about to make such applications, required that 
they should not be affected by the iad and hence the proviso to 
amended paragraph 58. 3 
The necessity for this ch ange in the mining seouiieus orew out of | 
the fact. that the relaxed and liberal ruling made October 31, 1885, was_ 
the subject of very considerable abuse. In one local land office alone 
within less than a year mineral entries were allowed upon proof of 
expenditure of only $500 upon a group of claims in the following 
instances: one entry embracing twelve claims; two entries embracing 
‘sixteen claims each; one entry embracing twrenty-oud claims; one entry 


embracing thirty-two claims, and another entry embracing fifty-six 


claims. Where patent can be obtained for fifty-six mining claims on an 
expenditure of only $500 in labor or improvements, being less than $10 
. per claim, it will be seen that title to mineral lands can be secured in 
almost unlimited quantities without any real development of their 
mineral character. Permitting the acquisition of large tracts of min- 
eral lands in this way, withdraws from the prospector and miner oppor: 
_ tunities which would otherwise be theirs. It stimulates speculation in - 
mere prospects and undeveloped ground instead of promoting active 
mining operations. Where there has been an actual development of 
the mineral character of land and a disposition to extract the mineral 
deposits is shown, every reasonable effort should be made to assist the 
claimant in obtaining a patent to his claim, but where the conduct 
of the claimant harmonizes with an intent on his part to grab and 
monopolize at a minimum expenditure all the land suspected of con- 
taining mineral in.a given locality, it is not believed that his speculative 
effort should be encouraged. 3 
Apart, however, from any question of oe it is ndlieg ed bivale 
amended paragraph 53 conforms to existing legislation which, of Onn 
is binding upon the land department. | = : 
The solution of the matter depends upon the meaning of the word 
“claim” in the mining laws and especially in that portion of section . 
2325, requiring a stated expenditure i in labor or ae as a con- 
| dition to obtaining a patent. | 
| Section 2320 which governs the location of mining clains, provides: 


Mining claims upon veins or lodes of quartz or vther tock in place bearing cold, 
silver, cinnabar, lead, tin, copper, or other valuable deposits, heretofore located, shall 


be governed as to length along the vein or lode by the customs, regulations, and laws - 
in force at the date of their location. A mining claim located after the tenth day of | 


_ May, eighteen hundred and seventy-two, whether located by one or more persons, 
may equal, but shall not exceed, one thousand five hundred feet in length along the 
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vein or lode; but no location of a mining claim shall be made until the discovery of 


' the vein or lode within the limits of the claim located. No claim shall extend more 


than three hundred feet .on each side of the middle of the vein at the surface, nor 
shall any claim be limited by any mining regulation to less than. twenty-five feet on 
each side of the middle of the vein at the surface, except where adverse rights 
existing on the tenth day of May, eighteen hundred and seventy-two, render such 
limitation necessary. The end lines of each c/aim shall be parallel to each other, 


Section 2324 in a an annual expenditure upon ms claims, 
provost : 


On each claim located after the tenth day of May, eighteen hundred and. seven nty- two, 
and until a patent has been issued therefor, not less than one hundred dollars’ worth — 
. of Jabor shall be performed or improvements made during each year... . but 
where such elaine are held in common, such expenditure may be made upon an ay one 
CLAM} 6 ee 

Section 2325 in providing g the manner of obtaining a patent to mineral 
land, says: - | . 

A patent for any land claimed and located for valuable depoeits may be ohtaiieds in 


the following: manner: Auy person, association, or corporation authorized to locatea 


claim under flit chapter, having claimed and located a piece of land for such purposes, 
who has, or have, complied with the terms of this chapter, may-file in the proper land 


. _ office an application for a patent, under ‘oath, showing such compliance, together. 


with a plat and field notes of the claim or claims in common, made by or under the 
direction of the United States surveyor-general, showing accurately the boundaries 
of the claim or claims. ... The claimant. ... . shall file with the register a certifi- 
cate of the United States surveyor-general that five hundred dollars’ worth of labor 
_ has been expended or improvements made upon the claim by himself or grantors; 


’ The statutory provisions having special relation to placer claims are: 


Sec. 2329, R. 8S. Claims usually called: ‘placers,’ including all forms of deposit, 
‘excepting veins of quartz, or other rock in place, shall be subject to entry and patent, . 
under like circumstances and conditions, and upon similar proceedings, as are pro- 
vided for vein or lodé claims ; but where the lands have been previously surveyed by 
the United States, the entry in its exterior ee shall conform to the legal sub- 
divisions of the public land. 

Sec. 2330. Legal subdivisions of forty acres may be subdivided into ten-acre tracts; 
and two or more persons, or associations of persons, having contiguous claims of any 
‘gize, although such claims may be less than ten acres each,’ may make joint entry 
thereof; but no location of a placer claim, made after the ninth duy of July, eighteen 
hundred and seventy, shall exceed one hundred and sixty acres, for any one per- 
son or association of persons, which location shall conform to one United. pias 
SUIVeyS; : 

Sec. 2331. ‘Where placer claims are upon surveyed lands, and ‘Gen torek ‘0 ieee sus 
divisions, no further survey or plat shall be required, and all placer-mining claims 
located after the tenth day of May, eighteen hundred and seventy-two, shall conform 
-a8 near as practicable with the United States system of public-land surveys, and the 
rectangular subdivisions of such surveys, and no such location shall include more 
_ than twenty acres for each individual claimant; but where placer claims can not be 
conformed to vee saa sunvey and plat shall be male 28 OD ae ‘ 
lands; 


In Del Monte Mining Co. v. Last Chance © Mining Co. (170 U. 8.5 me 
it is held: 


That which is ‘lodated is called in section 2320 and elsewhere a “claim” or a 
mining claim.” Indeed, the words ‘‘claim” and ‘location’ are used interchange- 
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In County Seat of tien County (15: Kan. 500, 527) Mr. J — Brewer, | 
speaking for the court, said: ae | 3 


Now when the legislature has used a word i in a statute i in one sense, ond with one 
meaning, when it subsequently uses the same word in legislation respecting the same 
subjoct-matter, it will be understood to have used it in the same sense, unless there — 
be something in the context, or the nature of things, to indicate that it intended a 
different meaning thereby. | 


In Pitte v. Shipley (46 Cal., 154, 160), it is said: 


It is a familiar principle of Fee uction that a word repeatedly used in a statute 
' will be presumed to bear the same meaning throughout the statute, unless there is 
something to show that there is another meaning intended. 


‘In Rhodes v. Weldy (46 Ohio St. 234, 243), it is said: 
Where the meaning of a word or phrase in a statute is doubtful, but the meaning 


of the same word or phrase is clear where it is used elsewhere in the same act.or an 
act to which the provision containing the doubtful word or phrase has relerence, the — 


word or phrase in the obscure clause will be held to mean the saine thing as in the 


instances where the meaning is ‘clear, 


Sections 2324 and 2325— require stated expenditures in Tahos’ or 
- improvements upon a mining claim, one requiring that the worth or cost _ 
of such labor or improvements shall equal one hundred dollarsto — 
entitle the claimant to hold the claim for a year, and the other requiring - 
- that the worth or cost thereof shall equal five hundred dollars to— 
-entitle him toa patent; in other words, that while an expenditure of 
one hundred dollars in labor or improvements entitles the claimant to 
the occupancy and enjoyment of the claim for one year, an expenditure 
of five hundred. dollars is required to entitle him to. the unrestricted 
occupancy and enjoyment thereof for a time ¢ as vouchsated bya oe 
ment patent. . 
In Chambers ‘v. Harrington (qu U8: 350, 35 353), 3 Mr. Satie Miller, 


in holding that the annual expenditure required by section 2324 may 


be made upon one of several claims held in common, says: 


But obviously on this. one the. expediture of money or labor must, equal in value: 
that which would be es on. all the claims if mye were separate or inde- 


pendent. 


At will be noted that under ihe language of scetiol 2325 an applica. 
tion for patent is not confined to a single claim but may embrace “any 
land claimed and located for valuable deposits” otherwise spoken of as 
“the claim or claims in common,” and that while the section requires 
the filing of a plat of “the claim or claims in. common,” showing the 
boundaries of “the claim or claims,” the proof of the five-hundred dol- 
lar expenditure must be of labor expended or improvements made upon 
the “claim.” The use in this instance of the word “claim” alone and 
the omission of the words ‘or claims in common” “or claims -else- 
where used in the section, strongly indicate that the word “claim ” 
alone was not employed in the sense of locations held in common, and 
that. while several claims in common may be embraced in the same 
application for patent, survey and notice, a single expenditure of five 
| hundred dollars will suffice for but a single claim. | 7 
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- Whatever constitutes a proper annuai expenditure under section 
2324 may unquestionably be treated as a part of the greater expendi-. 
ture exacted by section 2325, and since the former is deemed to have 
- been made upon each of several claims |.eld in common when itis made - 

upon any one of them for the benefit of all, so under section 2325 the 
expenditure there required will be deemed to have been made upon. 
each of several claims held in common and included in one application 
for patent when it is made upon any one of them for the benelit of all, 
but as said in Chambers v. Harrington, SUPT, | 
ui obviously on this one the expenditure of money or labor must equal in value that 
which would be required on all of the claims if they were. separate or independent. 
This view is very strongly supported by Mr. Lindley in his work on 
Mines, section 673, and is in accord with the construction and practical | 
application of the mining laws by the land department from the time of | 
their enactment until October 31, 1885, as before stated. 
It is true that some of the ledeuace in Smelting Co. »v. Kemp 104 - 
U.5., 636), seems to express a contrary view, but an examination of 
the record in the supreme court in that case shows that in the return 
of the survey of the claim or claims there in question it was stated that 
the value of the labor and improvements thereon. “probably amounts 
to ten thousand dollars,” which was much. more than five hundred 
dollars for each claim, and this was not questioned in the pleadings or 
evidence hor was if contended on behalf of those claiming under the 
‘mineral patent that an expenditure of five hundred dollars in that case 
would have been a compliance with the statute. Under these circum- © 
stances, it is doubtful whether any decision respecting the amount of 
expenditure required by section 2325 was intended by the court. -The 
controlling question was whether the application and other steps neces- 
sary to obtain a patent must be separately made and taken in the case of 


~ -each individual] location or claim embraced in a group held in common. 


For the reason here given, I can not accept.the conclusion Sap Peesee 
In your constituent’s brief, which is returned herewith. 
- Prepared by 
WILLIS VAN DEVANTER, 
Assistant Attorney General. 


MINERAL LAND—GUANO-STATE SELECTION. 
RICHTER ET AL. v. STATE OF UTAH. 


' Guano is a mineral, and lands valuable for’ deposits of guano are: mineral lands — 
within the meaning of the mining and other laws of the United States, and 
hence not subject to selection by the State under section 8, act of J uly 16, 1894. 

Secretary Bliss to the Commissioner of the General Land Office, June 23, 

(W.V.D) 1898 (E. B., Jr.) 


On August 7, 1897, the State of Utah filed its sicetion Hist No. 5 for 
certain tracts of public Jand under the grant made in section 8 of the 
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act of July 16, 1804 (28 Stat., 109), to the State, ‘for the use of an 
Berea) tare college therein.” ‘Included in this list are lots 2, 3, 4, 5, 6 
and 7, containing 78.35 acres, being all that part of Gunnison Telana, : 

in Great Salt Lake, which is in seca 10, T.7 N., R. 9 W., Salt Lake 
City, Utah, land district. On January ot, 1898, ‘Albert. Richter aad 
Davis G. Price, for themselves and others, filed a protest against the 
approval of the State’s list as to the land above described, alleging 
the same to be chiefly valuable for its deposits of guano, that it had. 
been located by them nuder the placer mining Jaws in January, 1895, 

and since held and worked by them in accordance with such vey and 
‘that the claim of the State thereto is fraudulent. 7 

In its decision of January 29, 1898, your office considered the pro- 
test, held “that the Jand in question is not recognized as mineral by 
the standard authorities and therefore can not be entered under the 
mining laws,” that it had been regularly selected by the State, and 
that there was no evidence of fraud on the part of the State, aud so 
dismissed the protest. From this decision. protestants appeal, con- 
tending that guanoisa mineral and that the land in question is chiefly 
valuable for its deposits of guano. 

Gunnison Island was surveyed in the field in il and May, 1896, 
and the survey was approved June 13, folowing. It was returned as 
chiefly valuable for its deposits of guano. The approved report of the 
United States deputy eyes which forms pan of the official field 
notes, is as follows: 


Gunnison Island in Great Salt Lake iacntea in 1 Secs: 10, 15 and 16, rT. 7 N. R. 9W., 
is all mountainous land with the exception of a few small bays or coves ones Sy | 
disintegration and deposition a small area of sloping shore line has been formed. 
‘The ‘island is in fact a sharp, rocky reef running nearly north and south, rising 
quite abruptly from the bottom of the lake with flsép water close to the shore. 

The top of the range or crest running throughout the middle of the island is very 
broken and irregular in height; the highest point is near the north end attriangula- 
tion St. C. which is an elevation of 280 feet above high water line as determined by 
iviangulation; the mean height is about 100 feet. 3 

_ There is no water on the island and very little soil and it is therefore not suited 
for settlement nor cultivation. The vegetation consists of thorn and weeds growing 
“very rank and luxuriantly and is seemingly of different species from those found 
elsewhere in Utah as nowhere else have I encountered exactly the same. 

The rock formation is a dark colored limestone intermixed in places with a light 
colored porphyretic rock or cement; whether this latter is due to infusion or surface 
deposition I did not take time to examine. 

For ages past the gnlls and other sea birds infesting the lake have used this island 
as breeding ground and their droppings have accumnlated in the low sheltered places, 
where the nest is made, until a deposit of gnano has been formed several feet in - 
thickness (5 feet is about the maximum depth), These deposits are ever ywhere 
mixed with fragments and pebbles of limestone carried down from the disintegrat- 
ing ridge along the center of the island and therefore has to be séreened before bems: 
ready for the market or else crushed up by some grinding process. b 
The gr eatest portion of these guano deposits are located in Sec. 10, in Guano Bay, 


East Bay and West Bay, extending over the sec. line into sec.15 for about 1000 to | 


1400 feet on the Ww. side and about 1000 feet on the east side and. also a small amount : 
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on the coat nas let in See. 16 is none whatever: ; the width they cov er is about | | 
“re to 400 feet, the depth is very irregular. os es a 

From evidence filed in support of the protest it appears that. on a alle 
uary 22, 1895, five placer claims, comprising twenty acres each, known | 
as the. Gunnison,. Pelican, Sea Gull, Heron and Grebe, respectiy ely, 
and on January 23, 1895, two other placer claims, known as the Diver 
and Birdie T. , respectively, were located upon the guano deposits on 
said island, aid that these locatious embrace the land selected by the 
State; also that the character of the land and protestants’ claim thereto 
padet the mining laws have been made the subject of judicial investi- | 
gation in a suit wherein they were plaintiffs and certain individuals | 
who claimed adversely, apparently under the desert land laws, were 
detendants, and that the decision of the court in such suit, in ana for 
the second sadicial district of Utah, rendered May 3,1897, finds, among 
other things, that the ground eubrceds in said isGatiene aud one other 
location by the plaintiffs, is covered by deposits of guano of great value 
and is not susceptible of cultivation or of supporting vegetable life; 
that the guano is valuable as a fertilizer and for no other purpose, its 
principal elements aud constituents being nitrates, including ammonia, 
phosphates, including phosphate of lime, and sulphates, including sul- 
phate of lime; that the land is not subject to entry save as mineral 
land; and tliat the said locations are valid under the United States 
mining laws and regulations; ; wherefore it was adjudged and decreed 
in said suit that the plaintiffs therein were entitled to the possession of 
said mining claims and that the defendants therein had no right to the 
lands embraced therein, and the defendants were accordingly enjoined 
- from interfering with the possession of plaintiffs. Numerous photo- 

‘graphs taken in April, 1895, are filed as exhibits and show the island 
to be, as a whole, rough, rocky and barren, its only vegetation appear- 
ing to be a species of low, spreading bush growing here and there 
among the rocks. These phoLograplis also show the presence of large 
numbers of birds, which look like sea gulls. _ 

Guano is the excrement of sea birds, accumulated during a long 
period of years into beds of varying thickness. It is a phosphate 
deposit and is classed by Dana in his System of Mineralogy, among > 
the apatite group of minerals. On page (69 he says of it: 

Guano is bone phosphate of lime, mixed with the hydrous phosphates, and yen- | 
erally with some calcium carbonate, and often a little magnesia, alumina, iron, 
silica, gypsum, and other impurities. It often contains 9 or 10 p.c. of water. It is: 
often granular or oolitic; also compact through consolidation produced by infil- — 
trating waters, in which case it is frequently lamellar in structure, and also occa- 
sionally stalagmitic and stalactitic. Its colors are usually grayish white, yellowish. 
and dark brown, and sometimes reddish, and the luster of a surface of fracture 


earthy to resinous. Shepard’s pyroclasite (Am. J. Se., 22, 97, 1856) is nothing but 
the hard guano from Monk’s island, Caribbean sea, tlie mass of which he named 


pyroguanite, under the wrong idea of its having aadereoue the action of heat; in | - 


a later notice (ibid., 23, 404, 1882) Shepard suggests that pyroclasite may be a eee | 
form compound of monetite and the monite” 0 or ey peeane mixture of the two. aS 
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Phipsow’ s sombrerite (J. Ch. Sac. “4s, 277, 1862) is similar to ere from Som- 
_brero, as shown by A. A. Julien (Am. J. 8c., 36, 423; 1863).. The waters which have 
 filtrated through the gnano at Sombrero lave altered the. coral rock adjoining, 
~ turning it more or less completely into phosphate of lime ofa yellowish or brownish 
color; and phosphatic stalagmites and stalactites resinous in fracture are common, 

Shepard’ S massive elaubapatite, yellowish brown to chocolate-brown in color, aud 


din fibrous stalactites, from Monk’s island (1. ¢.), is also in all probability niarely the. 


- :guano rock above described. He says the mineral contains 15.1 p. c..of sodium sul-- 
‘phate, with 74.0 of calcium phosphate, and 10.3 of water; but.such a compound is 
ihardly a possibility, and the fact of its existence needs confirmation.. The name, 
from glauber and apatite, alludes to the. composition. - The mineral includes also 
“tabular. erystals,” which may possibly be brnshite, although. the composition is - 
~ against it. For analysis of the guano of Mexillones see Domeyko, C. R. 90, 544, 1880. 
For various guano minerals see monetite, struvite, brushite, metabrushite, mar: 
nie, ete., p. 784, ete. ; also stercorite, p. 826. | | ? 


Chemical analysis of the Gunnison Island guano shows chat! its com- 
position is substantially the same as that of the phosphate deposits of 
Florida. See Tucker et al. Vv. Hlor ida Railway and ‘Navigation Co., 19 
L. D., p. 414. | 

In the recent case of Florida Central aa Peninsular Raivoad Co. 
(26 TL. D. , 600), the Department oe Telative to Florida phosphave 
lands, iat | ant Ae eo. | 

‘Lands valuable for Hanostie of phosphates are valierel lands within the intent and 
meaning of the laws relating to the disposal of the public domain. 

It must be held, therefore, that guano is a mineral, and that lands 
valuable for deposits of guano are mineral lands within the meaning of 
the mining and other laws of the United States. - 

The agricultural college grant to the State of Utah does not besoin 
effective, in any instance, until the land has been duly selected there-. 
under. No claim to the land in controversy was made by the State 
until August 7, 1897. Prior to that time, aS hereinbefore appears, the 
land had been ‘located as placer mining land on account of its guano 
deposits, had been returned by the surveyor-general as containing ~ 
valuable guano deposits, and had been so declared by a court of the 
State in a regular judicial proceeding. The surveyor-general’s return 
is prima facie evidence that the land contains valuable guano deposits, 
but it is not conclusive and the State not bein 2 aparty to the suitin the 
State court is not bound by that judgment. You are therefore dir ected 
to advise the proper authorities of the State that unless, within sixty - 
' days from notice, they shall file a duly corroborated. affidavit, based _ 
upon personal examination, that. the land is not valuable ae euano 
deposits, and shall apply te a hearing to enable the State to establish 
that fact, its said selection will be canceled. In the event of default 
by the State you will cancel its selection. Should a proper affidavit, | 
duly corroborated, be filed as above requir ed, you will order a hearing 
and the burden of proof will be placed upon the State. | 
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-PRACTICE—PROOF OF NOTICE—PUBLICATION— -CONTINUANCE. 
BELL vp, Houston, 


Where the defendant objects to the prooi of the service of notice, and said pr oof is 
‘thereupou amended to conform with the fact of service, and the defendant 
then asks for a continuance, action on such request is within the sound, discre- 
tion of the local office, and will not. be disturbed if an abuse such discretion 
is not shown. 

A non-resident defendant will not be heard to Say that the dmidavit filed as five basis 
for. publication of notice was insufficient in that it failed to specify his last. 
known address, where it Byesets that he in fact received the notice sent by 
-Tegistered mail. . 


Secretary Bliss to the-Commissioner of the General Land Office, June 23, = 
DD. — 1898. a (A. G.) 


Lawrence N. Houston has appealed from your office decision of March 
9, 1896, which affirms the action of the register and receiver recom- ’ 
mending for cancellation his timber culture entry, made March 8, 1889, 
for the NE. 4 of Sec. 14, T.9 S., R. 24 (not 4) W., in the Colby, Kansas, 


Jand district, and also fom your office decision of September 2, 1896, _ 


denying his ao oh for a rehearing. 

.. Ira M. Bell, the contestant, filed three affidavits for contest; hie jaw 
of which was filed April 29, 1895, and was evidently intended as an 

amendment to the others. It alleges that the contestee 


has wholly pandored said tract since making said entry; that said tract is not eul- - 
tivated by said party as required by law; that he has failed to plow, plant or culti- — 
vate the first or second five acres of land from the date of entry to this date; that ~ 
he only run furrows about ten feet apart on about six acres of land that had been 
plowed by a former entryman in the spring of 1892; that there is (are) no tree seeds . 
or cuttings now Browne on said land—said failures exist at this date. | 


' The entry is described in. this affidavit of contest as made March 8, 
1891, when it was, in fact, made March 8, 1889, but the tract is properly 
described and the aumber of. the entry is given. As this mistake was 
clearly a clerical error, it will not be noticed. N otice was given i 
publication, and the hearing was set for June 21, 1895. 

The parties appeared on the day appointed, the contestee appearing | 
specially and only for the purpose of moving to set aside the service of 

the notice because practice rule No. 14 had not been observed, in that | 


the proof of service did not show that a copy of the notice haa been 


posted in the local office or upon the tract in dispute, and. because there 
was no affidavit filed as to the last known address of the defendant 
contestee, or to the effect that.a copy of the notice had been sent to— 
him at Sees A demurrer to the affidavit of contest was_also : 
filed. 

The omission spaniel of in the proof of service was ‘Supplied by 
amendment conforming the proof to the facts and thereafter the motion | 
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as wall as fie: demurrer was camera. A verified. motion was en 
filed by counsel for the contestee, as follows: 


STATE OF KANSAS, Thomas County, 3s: 

J. A. Gill, being first duly sworn, aenees aid says: That fie is is attorney of fi 
above named defendant, Lawrence N. Houston; that on or about. the 17th day of | 
June, 1895, he received a letter from the defendants requesting and authorizing him 
to appear as attorney on his behalf i in the above entitled contest, and that affiant, if. 
. possible, secure a continuance of said case if after examining the service he feat: 
the same to be sufficient, and if the same was insufficient, to é appear specially i in the 
case and take exceptions thereto. ; 

That in pursuance of said letter of instr uctions affiant attended ait the U.S. land. 
office in Colby, Kansas, on June 21st, 1895, at the hour of ten o’clock, A. M. eu time 
set for the first calling of said case, and the hearing thereof. 7 

That affiant at that hour made examination of certain purported service in said 


case and found such service to have been irregular and eke and not such 


service a8 the law contemplates in contest cases. 

That thereupon affiant, as attorney, for said deferdant, made a apeclal appearance 
in said contest, and moved to set aside the service in-said case, for reasons aia in 

said motion, which was in writing, and duly filed in the office. 

That thereafter the register and receiver on said day allowed the plaintiffs herein 

to file a new and different service of notice of contest in said ome and overruled 
defendant’s motion to set aside service of notice. 
. That affiant is informed by the defendant that he has a goa ‘ietenee on the merits 
of the case as against the contestant, aud that defendant prays a continuance of this © 
case to enable him to. ‘secure his testimony and present the same on the hearing 
thereof. 

That affiant a aaetitns has no knowledge of. the nature of the “abibiice. nor of the 

names of defendant’s witnesses, and since his smplermaont has not had sufficient 
time to investigate the merits of the case. . 
_ That since the filing of proof of service herein, the case being at issue only to 
today, it would have been impossible fer the defendant to have notified and to have 
procured. his witnesses and attended oe trial. The defendant residing at Enid, 
Oklahoma Territory. 

That this application is not made for ikea put that qusie may be done, 

That affiant believes if granted a continuance herein defendant can and will pro- 
cure the attendance of his witnesses or their testimony herein, 

| Wherefore, the defendant moves that continuance be eranted herein ¢ to enable the 
defendant to secure his testimony and present his defense, 


- The motion for continuance was overruled, and the evidence of the 
contestant and his witnesses was taken, there being no cross-exami-. | 
nation on the part of the contestee. The local officers jouae for the 
contestant, and your office affirmed their decision. 


A motion for a rehearing was. filed in your office May abe 1896. The 


grounds therefor are in substance that no service was had upon the. 
-contestee as required by the rules of practice; that the affidavit of 
contest did not state sufficient grounds for contest; accident and sur- 
prise, which ordinary prudence could not have Satded against at the 
time of trial; and newly discovered evidence. Accompanying this 
motion is the ‘affidavit of the entryman, contestee, detailing his efforts — 
to secure a growth of timber upon the tract covered by his entry, and 
alleging a substantial compliance with’ the timber culture acts. This 
. motion was, denied by your office... 3 ee 
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The appeal to the Department alleges error, substantially, as follows: 
1. In denying the motion for a rebearing. 


2, The evidence taken at the hearing fails to show 1 non- compliance oe a 
'- with the law c 


3. That no Cae ent oe was. served. upon the serendant 
‘The decision upon. the motion for continuance is challenged in that 
part of the appeal assigning as error the denial of a rehearing. a 

Tt appears that the entryman was notified by telegram from his coun- - 
sel, on the day immediately preceding the hearing, that counsel thought — 
it unnecessary for him to appear at the hearing. This communication — 
was based upon the apparent defects in the proof of service by publi- 
cation then on file, but counsel must have been aware of the power . 
vested in the local office to allow the proof of service to be amended SO 
as to state the service actually had. 

Such a practice is in vogue in State and Federal courts, re in he: 
land offices, and is generally known. It can not, therefore, be said that 
he was taken by surprise by an amendment, which, as in this instance, 
merely conformed the proof to the facts, the existence of which he 
could have learned upon inquiry. The day had been set for the hear- 
ing and the parties were called upon to appear. The contestant was 
present with his witnesses, and the contestee should have been ready | 
with his. If he chose to risk his case upon the apparent defect in the 
proof of Service, he had that right, but if his attack upon the proof of 
‘service was not well grounded, his adversary should not be subjected 
to the inconvenience and expense incident to again bringing his wit- 
nesses to the land office. At most, action upon the motion for a con- 
tinuance was within the sound discretion of the Jocal officers, and their 
action in that respect will not be interfered with, unless an abuse of 
discretion is shown. Uppendahl v. White, 7 L. D., 60,62. It can not 
be said that there was an arbitrary or unreasonable exercise of dis- 


--- eretion in the denial of the motion, as it was proper to consider the 


actual notice received by the defendant as herein shown, and the incon- 
venience and expense that would result to the contestant if the motion 
had been granted. 

It appeared that the defendant was a non- resident, that his address 
was Enid, O. T., that a copy of the notice was mailed: to him at Enid, 
oO. T. by repietoned mail, May 18, 1895, and that the registered notes 
was received and receipted for i defendant. The time for the hear- 
ing was June 21,1895. Under the circumstances of this case the 
defendant will not be heard to complain.that the giving of notice by 
; publication, registered mail and poste was based upon an insnfficient: | 
affidavit for publication. : 
. The motion for a rehearing does not disclose any newly discovered. 
evidence. . The evidence offered could have been furnished at the time’ 

| of the hearing, had not the contestant chosen to rely upon the defects 
in the proof of the service of notice. | oY od 
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The avitaide taken on behalf of the ‘contestant clearly established: 


the grounds of the contest and the failure of the entryman to comply _ 


_ with the law, and as stated, the defendant: did not avail himself of the | 

oO opportunity to. offer’ svidence to the contrary. — : 
The decision of your office directing the cancellation of the ontry of 

Lawrence N. Houston must be affir med.” av | ) 


HOMESTEAD ENTRY-INDIAN OCCUPANCY. 
7 UNITED STA ATES v, Dovrart ET aL. 


iad embr aced within the use and occupancy of. Indians i is not subj tb j ect to homestead. 
as entry. . 


: | a aii Gg Bey etary Ri yan to the Coiiemoney of ie Gener i Land Office, ' 
— (W. V.D.) 9 as cae a (OC, J. G.) | 


‘These cases involve lands in ‘Secs. Land 2, im 52.5., RK. 41 E., Gaines- 


ace ville land district, Florida. 


Under date of September 26, 1893, the Gonimesconc: of Indian 
Affairs addressed a communication to this Department relative to the 
condition of the Seminole Indians in Florida and the necessity of 
reserving the lands in said sections 1 and 2 for their use. He recom- 
- mended that instructions be given not to allow any filings or entries in. 
said sections until further orders, and if any filings or entries had 
already been made to take appropriate action foc their cancellation, if, 
after proper investigation and hearing, it should be found that they 
conflict with the provisions of circulars of May 31, 1884, and October 
26, 1887, published in 3 L. D., 371, and 6 L. D., 341, 

The Department eancued in the scolninea anol of the Com- 
missioner of Indian Affairs, and, on October 11, 1893, requested your 
office to issue the necessary ert to varry out the same. | 

October 14, 1893, your office directed the local office 
to allow uo more entries or filings in sections one and two of township 52 south, 
range 41 east, until further orders; and to report at once in me matter of the entries 
already allowed in said sections. 7 

October 18, 1893, the local office repor ted that, mong others, home- 
Stead entries had ne made as follows: 

Mary E. Douthit, September 9, 1892, for the E. J 4 of the SE. 4 and 
the SW. 4 of the SE. 4, Sec. 1; yaines G. Truitt, July 6, 1893, for the 
SH, 4 Sees 2; Jim W. Douthit, July 7, 1898, for he Ww. of the SW. 4 
the SE. 4 - of the SW. Land the SW, 4 of the NW. 4, Sec, 1; and Will. 
jam N. Woods, Ooroher 5, 1893, for ae ‘N. 4 of the NE. 4 + (or lots 1 

and.2) and the NB. 4 of Sec. 1: allin T. 52S., R. 41 E., Hiern, : 
November 27, 1803, your office instructed the local office to advise 
- the above described. entrymen that they would. be allowed sixty days | 
in which to show cause > why their entries: should not be canceled for 
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conflict with the. alleged claims of the Seminole Indias for said lands. 
The entrymen filed their several answers to the rule to show cause, but 
the same not being. deemed sufficient by your office, . their entries were 
held for cancellation by letters of April 24, 1895, and January 25, 1896, 

The said entrymen thereupon appealed to this Department, where,- 
under date of A pril 28, 1896 (not reported), it was held as follows: 

The four homestead entries involved herein were made respectively September 9, 
1892, July 6, 1893, July 7, 1893, and October 5, 1893,—all prior to your office letter of 
October 14, 1893. .I¢ was therefore: error to hold said entries for cancellation in the 
awbsence of proof that the lands covered by theinm when they were aloweil, were “in 
possession, occupation and use of Indian inhabitants, or covered by their homes and 
| improvements, 7 and therefore protected against entr y by the circular pablishod | in 
| OL, D., 341-2. . | 

The decisions of your office were therefore seb ase and it, was | 
directed that a hearing be ordered 2 3 | 
to determine whether on the dates of the entries aforesaid, to wit, between Septem- 
ber 9, 1892, and October 5, 1893, the lands herein involved were or were not in the 


possession, occupation and: use of Indian inhabitants, or covered by their homes and 
improvements within the true intent and meaning of the circnlar of October 26, 1887. 


Tt appears that prior to depart mental order of October 11, 1893, rela- 
tive to reserving these lands from entry, John A. Harp made applica- 
tion to enter, under the homestead laws, the NE. 4 of Sec. 2, T.52 S., 
_&. 41 E., which was rejected for the reason that part of the land applied: 
for was embraced in the homestead entry of Jeremiah Pinder. -After 


‘securing Pinder’s relinquishment Harp again made application for the _ 


same land, but being filed subsequently to the date of the order with- 
drawing the township from entry, his said application was again rejected, 
He appealed to your office, where, on April 6, 1895, the action of the 
local office was affirmed; whereupon he appealed to this Department. 

April 28, 1896, the same day on which decision in the cases of the entry- 
inen herein named was s render ed, the = par mene passed upon Harp’s 
appeal, finding that: | 

‘The appellant alleges that he presented his application fous prior to the or der of 
reservation , but does not fix the date, which is stated in the decision appealed from 
to be June 5, 1893, though there is nothing further in the record in confirmation of 
the statement. If the appellant’s contention be correct, his entry skonld go of 
record as of the date of his application. 

Your office decision. rejecting: Harp’ s application was accordin gly set 7 
aside, and it was ordered that his case be consolidated with the four 
éases herein described, so that oue hearing night be had in all five cases, 
It was also expressly stated, in said départmental decision, that the 
conclusion reachéd therein was uot intended to preclud ie further 1 lugwiry 
into the question of Indian occupancy. 

A hearing was ordered for August 17; 1896, before United States Com- 

_ missioner A. R. Simmons, at Lemon City, Florida, at which time the 
claimants appeared and offered testimony. The government was repre-. 
sented by Indian Agent J. EB. Brecht and Special Agent-C. H. Maginnis 
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of your office, bit no testimony: was offer ed 3 in | behalf of the gover nment, 
as a continuance, on request of the special agent, was granted to Feb- - 
— ruary 4, 1897, On that date the government appeared as before, the 
diaimante being represented by attorney, bat no further testimony was 
offered in their behalf. The testimon y offered by the government applied 
solely to the claim of Harp. | 
The local office rendered decision finding that at the Hine the entries 
heretofore described were made, the lands embraced therein were not 
in the possession, occupation and use of Indian inhabitants, or covered 
by their homes.and improvements. It was therefore recommended that 
said entries, the same having been made prior to the date of the order 
of reservation, be removed from suspension. As to the tract applied 
for by Harp, however, 1t was found that the same was covered by the | 
homes and improvements of the Indians at date of his application; it 
- was therefore the opinion that said application should stand rejected. 
October 6, 1897, your office, upon Harp’s appeal, affirmed the action - 
of the local office, and he has now filed a further ‘appeal to this Depart- , 
ment. Said appeal 1S accompanied by numerous affidavits alleging 
that some of the witnesses on behalf of the government were not on — 
friendly terms with appell ant and that th ere never were any Indian set- 
tlements or improvements on the land embraced in Harp’s application. 
No explanation is given why claimant Harp and his witnesses failed 
to testify at the hearing had February 4, 1897, or why the testimony 


now offeréd was not. previously submitted. But giving due weight to 


appellant’s evidence, including the affidavits, the Department is of 
opinion that it fails to overcome. the positive proof of Indian use and 
occupancy of the land embraced i in epeante S Spploavonia at the time 
he went upon said land. ae : 

~The local office states that Harp first applied for this land on June | 
6, 1893, and that said application was rejected as defective; that he 
| BeICicE cured the defect of said application nor appealed G its rejec- 
tion; and that he again filed an application for the same land on June _ 
8, 1894, which was rejected by reason of the departmental order of 
October 11, 1893. . Your office correctly held, however, that the deter- | 
mination of the exact date of Harp’s first application is immaterial, as 
the evidence couclusively shows that he made application to enter land 
that was at the time used and improved by the Indians within the. 
intent and meaning of the circular of October 26, 1887, supra. 

Your office decision of October 6, 1897, is hereby affirmed. 


MINING CLAIM—NOTICE OF APPLICATION—END LINES. 
HALLETT AND HAMBURG LOoDES. 


In determining the sufficiency of the published notice of an application for mineral 
patent the notice must be taken as 4 whole, and if when so considered the situa- 
tion of the applicant’s claim on the ground is designated with substantial accu- 
racy, the notice must be held sufficient, | a 
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| The publication of the aptios of jan ieation: is 5 under the. apattioh and supervision 


of the register; but it is the duty and privilege of the applicant to see that in 


such publication there J is due > compliance with el to: all essential require-* 
ments, 
A protest alleging the absence ofa valid re on the part of the miner al aoplic 
cant presents no sufficient ground for action, where prior thereto, by final judicial 
determiuation in adverse proceedings, the inna embracing the claimed discovery 
of the applicant was awarded to him. 
A junior lode location is not invalidated by the fact that its end lines and corners 
are laid within or upon the snriace of a valid senior location. . 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(CW. V.D.) June 25, 1898. (BL B., dr) 


This is an appeal by the Hallett and Hamburg Gold Mining ¢ Company 
from the decision of your office, dated February 16, 1897, holding 
. defective the published notice of the application for patent to the Hal-. 
lett and Hamburg locations, survey No. 8768, Pueblo, Colorado, land — 
district, and requiring notice of the apalicaiion to be given de novo, | 

Both said locations were made in March, 1892. They were surveyed | 
in the field in February, 1894. Application for patent was filed April 
26,1894, by Charles J., H.W. and Joseph L. Hallett, and. entry No. 
1046 thereof was made December 3, 1896, by said company, as successor 
in interest. Among the references in the field notes and plat of survey 
to natural objects or permanent monuments to identify the claims and 
fix their loci, are given a connection between corner No.1 of the survey 
and the south quarter corner of Sec. 29,T.15 S., RB. 69 W. of the sixth 
principal meridian, by a course 8. 58° 46! E,, ae distance 2231.5 feet 
(the same connection being given twice—once for each location), and 
two connections likewise from corner No. 4—one with corner No. 3 of 
the Apex lode claim, survey No. 8178 (patented April 22, 1895), by a 
— course 0° 20/ E., and distance o79 feet, and the other with corner No. 3 
of the Dead Pine lode claim, survey No: 7475 (patented June 20, 1893), 
by a course 8. 29° 1’ E., and distance 500,24 feet. It is further shown 
by the field notes and plat that the claims are situated in the SW. + of 
Said section 29, in Cripple Creek mining district, El Paso county, Colo- 
rado; also ‘iat both said locations conflict with the Mammoth Pearl 
and Monarch lode locations, survey No. 7913, and with the Victor Con- 
solidated and Victor Consolidated No. 2 lode locations, survey No. 8747; | 
and that the Hallett location further conflicts with the Big Theater 
lode location, survey No. 8088, and the ae with the ae survey 
No. S178. 

After noting the true loci of the claims as shown by the approved 
survey, your office decision finds the published notice defective aud 
requires new notice in the following language: : 7 
_ In the description sontatieds in the published notice of application for patent the 
connection of the Hallett claim is stated to be with the 8.4 corner Sec. 29, T.15 S., 


R. 60 W., and the connection of the Hamburg lode is given with the S,4 corner See. 
29,T. 76 8., R. 69 W., Sixth P, M. | 


106 ; . "DECISIONS RELATING ‘To THE PUBLIC LANDS. 


‘The notice of publica bi is s thus shown to contain an erroneous desior’ ption of the 


connection of said claims with the public survey and republication will therefore 


be required under the direction of the register, giving: the correct connection in. 

agreement with the approved survey of the claims. 2 
Said publication should include publishing of notice on the claim re in the local 

office.. In the preparation of said notices you will observe strict compliance with 

paragraphs 29, 34 and 35 of Mining Regulations. ‘See Circular of June 22, 1896; 

 Gowdy et al.v. Kismet Gold. Mining vouee 22 LL. D. , 624; Parsons et al.v, iis, 
23 L. D., 69. | | 


The company’s éonfentions on appeal ; are: 


1, The notice as published i isa substantial compliauce with the rales and regula- 
a governing ¢ applications for patent. 7 
2. The description of the land is sufficieut, taken as a hols, to fully identity it 
beyond reasonable doubt, by the connection of said claim with the public sury ey. 
3. The law makes it the duty of the reg ister and receiver to make aud publish the © 
notice for patent applications, and if there were er rors, they ave the errors of the | 
| government officers and the applicant should not be made to suffer for it. | 


4, The requirement of republication, based upon the tethnical insufficiency of. 


‘notice is contrary to the long established practice of the land office for many years; 
‘but on the contrary it has been the custom to pass as sufficient all notices Ree 
. ere a fair and honest. notification of the patent application. 

. That by the decision of the Hon. Secretary of the Interior made on March oy 
ie the circular of instructions duly issued from his office, explanatory of hie 
decision—all applications made. prior. to June 1, 1897, are allow ed to proceed to 
patent without repnblication. = 

Publication of notice commenced April 29, 1804, Attached to- and : 
forming part of the proof of publication is a copy of the published _ 
none which reads: © , , , 
Minin APPLICATION No. UL. _ 2 
| " ey, 8. LAND OFFICE, Pueblo, Colo., “April 26, 1994. 

Notice is hereby given, that Charles J, Hallet, H. W. Hallett and J oseph L. ‘Hallett, | 
whose post. office addross is Cripple Creck, Colo., have this day filed their application 
for a patent for 1434.3 linear feet of the HAMBURG and HALLET lodes, mines or: 
-veins bearing gold, with surface ground 300 feet in width on the Hamburg lode and 
172 ft in width on the Hallett lode, situate, lying and being in Cripplo Creek nining 
district, county of El Paso, State of Colorado, and known and designated by the 
field notes and official plat, on file in this office as mineral : survey } No. ‘8768, in SW.4 
Sec. 29, township 15 south, range 69 west of 6th P.M. T he exterior boundaries of 
said mineral survey No. 8768 being as follows, to wit: — : 
Variation, 13 deg. 80 min. east. 


“HALLETT LODE. 


Beginning at cor. No.1, when ce si cor sec 29, tp 15s, r 60 w; bears s 58 deg 46 min 
—w 2231.5 ft; thence n 80 deg 10 min w 172 feet to cor No. 2; thence n 9 deg 50 e 1434.3 


feet to cor No. 3;. thence s 80 deg 10 min e 172 feet to cor No. 4, whence cor No. 4, 


whence cor No. 3, sur No. 8178, Apex lode bears s 0 deg 20 min e .79 feet; thence s 9 
deg 50 min w 1434.3 feet to cor No. 1, place of beginning, containing less area in con- 
flict with sur No. 7913 Mammoth Pearl and Monarch lodes, and sur 8088 Big Theatre. 
lode, 2.777 acres also excluding without waiver of rights conflict with sur No. 8748 
‘Victor Consolidated and Victor Consolidated No. 2 lodes. | 


H AMBURG LO DE. 


_ Begi einning ¢ at cor No. 1, identical with cor No. 1 Hallett eae, oncace the s +: cor sec. 
29, tp 16 | s,r 69 w; bears 8 358 (leg 56 min e 2231.5 5 at thence s 80 deg 10 min e 300 ft to 
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~- gor No. 2; thence n9 deg 50 min, e 1434.3 ; f to cor Ne 3; thence n 80 abe 10 min w 300 


ft to cor No. 4, whence cor No.3, sur 7475 Dead Pine lode: bears 8 29 deg I min e 500.24: © 
ft; thence s 9 deg 50 min w 1434.3 ft to place of beginning, containing less area in ~ 
_ conflict with Mammoth Pearl and Monarch, Apex, Victor Consolidated and Victor 
' Consolidated No. 2 lodes, surs Nos. 7913, 8178 and 8747, 2.335 acres. Adjoining claims, 
Mohican, Zanona and above named conflicting claims. Area in.conflict with Apex | 
and Viator Consolidated and Victor Consolidated No. 2 roel excluded without 


waiver of rights thereto by these applicants. 
ecnce MILLER, Re gister. 


A.B. JONES, Ati’y for applicant, 

First publication, April 29, 1894. 

Last publication, July 1, 1894. 

It appears that all the data given in the first paragraph of the pub: : 
lished notice are correct, that the reférences in the second and third 
paragraphs to conflicts with the Mammoth Pearl, Monarch, Big Theater, 
Victor Consolidated, Victor Consolidated No. 2, and Apex lode claims, 
are correctly given therein from the official survey, and that the names — 
_of two adjoining unsurveyed claims are also stated. Upon first glance . 
at the printed notice the course in the connection between ‘corner No. 4,. 
as to the Hamburg location, and corner No. 3 of the Dead Pine ae 
tion, survey No, 7475, seems to read, S. 20 deg., ete., instead of S. 2 
—deg., ete., the caine course. But upon more ‘careful inspection pee 
second figure in the bearing | 18 en shown to be a 9, though imper- 
-fectly printed.. , | 
_ The published notice velative to the Hallett location is incorrect In 

stating the connection to be between said corner No. 1 and the 8. 4 
—eorner of section 29, T. 15 S., R. 60 W., instead of R. 69 W., as in the 
official survey, by f course S. 58° 46’ W. 2931.5 feet, instead of HZ. 
2231.5 feet, as in such survey, and in stating the distance in the con- 
nection herembetors given with the Apex lode to be .79 feet, instead of 
879 feet, the true distance; also, as to the Hamburg lode, in stating © 

that the public survey corner to which the claim is tied is in T, 2658., 
-instead of T. 75 S., and that the course thereto from said corner No. 1 

is S. 58° 56’ E.,, instead of 8. 58° 46’. It is proper to state further in | 
this connection, that the posted notices give the connections and other 
data above mentaned substantially as they are given in the first para- 
graph of the published notice and in the offivial survey, except that 
there is a slight error, in the notice posted in the local. office, in one of 
the bearings from corner-No. 1 to the corner of the public survey, which 
error, taken with the correct data therein, would not mislead, and that 
Gliese notices, under the rule in Gowdy eh al. v. Kismet Gold Mining 
Co. (24 L, D., 191), which is evidently the case referred to in appellant’s 
fifth contention, might, therefore, respectively, each in its own sphere, 
be accepted as meeting the requirements of proper notice. Your office 
raises no question as to the sufficiency of these particular notices. . 

The statute (section 2325 Revised Statutes) is silent.as to the con-— 
tents ofthe notice of application for patent to a mining claim. The 
only requirements thereof bearing upon the subject are that before 
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‘filing the application the apheant shall post. a copy of the offidial plat 
of survey of the claim “together with a notice of such application for 
patent, in a conspicuous place on the land embraced in such plat. a. 


“An affidavit of at least two persons that such notice has been duly | 


posted,” and “a copy of the notice,” are then to be. filed in the local 
office. Upon the filing of the “application, plat, field notes, notices, 
and affidavits,” it is required that the register éshall publish a notice 
that such application has been made, for the period of sixty days, in a 
newspaper,” ete., and “shall iSO post ane notice in a oftice for the 
Same period,” 
Paragraphs 29, 35, and 36 af official’ negulations under the United 

States mining laws, approved December 10, 1891, contain all the 
requirements of the land department, eelatee: to the contents of such 
published and posted notices in force at the time of this application 
and thence until long after the date of said enue, These paragraphs ; 


ree read : 


29, The claimant is then required to post a ‘copy of the plat of aaeh survey in @ 
conspicuous place upon the.claim, , together with notice of his intention to apply for 
a patent therefor, which notice will give the date of posting, the name of the claim- 
ant, the name of the claim, mine, or lode; the mining district and county; whether 
the location is of record, and, if so, where the record may be found; the number of 
feet claimed along the vein and the presumed direction thereof; the number of feet 
_claimed on the lode in each direction from the point of discovery, or other well- 

defined place on the claim; the name or names of adjoining claimants on the same 
or other lodes;. or, if none adjoin, the names of the nearesé claims, etc. 

35. The notices so published and posted must be as full and complete as possible, 
and embrace all the data given in the notice posted upon the claim. 

36. Too much care can not be exercised in the preparation of these notices, inas- 
much as upon their accuracy and completeness will depend, in a great moagure, the 
regularity and validity of the whole proceeding. 

It is believed to be the intent of the statute (and with this intent 
the regulations thereunder must be in harmony) that the notice of 
application for patent, both posted and published, should contain such 
matter as will inform a man of ordinary intelligence and prudence 
having an interest in a mining location conflicting with the one applied 
for, that application is made for patent to the ground in conflict, thereby 
giving him an opportunity to file and prosecute an adverse slain and 
thus assert and protect his rights as provided by section 2326 Revised 
Statutes. If, in any case, a notice contains such information, it is suffi- 
cient whether it conforms with every minute requirement. of the official 
regulations or not. Such re gulations are prepared and issued as a 
‘guide to applicants and the local officers, and are generally in matters 
of detail, directory rather than mandatory. Although neither the: 
statute nor the official regulations expressly require that the published 
notice give a connection by course and distance between the claim and 
a corner of the public survey or a mineral monument, yet it has been 
repeatedly held, and under the practice of your office and the decisions 
of the Department has become well settled, that such a connection 
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_, should be given therein (Tennessee Lode, 7 L. D., 392; Hoffman et alo. | 
~Venard et al.,14 L. D., 45; Broad Ax Lode, 22 L. D., 244; and Sulphur 
Springs Quicksilver Mine, 22 L. D., 715. However, the only purpose 
in this requirement is that the land embraced in the application should 
be identified and. made certain. The rule in the Gowdy-Kismet case, 


supra (see also circular instructions of March 11, 1897, 24 L. D., 266), © 
. itis proper to remark in passing, is not broad enough to cover the case _ 
at bar. While that rule, subject to the time limit therein, excused the 


absence of certain data from the notices, some of which data are also 


absent from the notice in question, it did not excuse the absence of a 


_ tie to a public survey corner, or a’mineral monument. In the Gowdy- ~ 
Kismet éase the claim was tied to a corner of the public survey. 
Considering the case at bar in the light of these observations and — 


- authorities, the question is: Does the notice as published, taken asa oo 


whole, and notwithstanding the. errors noted therein, indicate the © 


. gituation of the applicant’s claims with substantial accuracy? The | 


‘Department is of opinion that it does. 

As already stated, all the data in the first paragraph of the notice 
are correct. The iecaione or claims applied for are therein described 
as situated in a certain quarter section of public land. There is only . 
needed a tie between a corner of the survey of these locations and a 
corner of the public survey to enable any one who cares to do so to 
trace on the ground the boundaries of each location as surveyed and 
applied for. The boundaries of the locations as published from the 
field notes show that they lie side, by side, corners Nos. 1 and 4 of the 
survey being common to both claims, The needed tie, though indi- 
rectly, still with eritire accuracy, is furnished through the connection - 
given above with the patented Dead Pine location, survey No. 7475. 
This patented claim, as the records show, is duly tied to a corner of 
the public survey. That is certain which may be made certain, and by 
meaus of the connection with the Dead Pine claim and the published 
boundaries already mentioned, the exact position of the Hallett and 
Hamburg claims may be as definitely ascertained as if the notice spe- 
cifically and correctly stated a connection by course and distance 
directly between them and the public survey corner (Hugene McCarthy, 
14 L. D., 105). In the case of S. H. Standart et al. (25 L. D., 262) the 


published ‘notice was held sufficient although in such notice the claim | | 


applied for was tied to other officially surveyed claims, only. The deci- 
~ sion in that case does not state that any one of the last mentioned a 
claims was duly connected with a mineral monument or a public sur- 
vey corner, but such was probably the fact in each instance, 


It is to 66 observed that the references in the published notice to — 


the Mammoth Pearl, Monarch, Big Theater, Victor Consolidated, Victor. — 
Consolidated No. 2, and Apex, as claims in conflict with one or both of 
the Hallett and ones locations, in themselves fixed with a consid- 
erable degreé of acuracy the loci of the claims applied for. These 
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| conflicting claims 1 were all situate - in 7. 15 s., Range 69 W., had been , 
surveyed and platted and were shown upon: the permanent records of. 

the local office which were open to public inspection.. 

_ -It appearing, ther efore, that the published notice. contained daffieiert 
correct data to enable any one interested to ascertain with accuracy 

the position of the claims, it remains to inquire whether the erroneous 
data hereinbefore indicated were such as were likely to mislead and 


- hence such as to vitiate the notice. 


~The notice must be taken asa whole. If, ent SO taken, st is mis- | 


leading, then it fails in the purpose of a notice; but if, taken as a 


whole, it points out the ground applied for, it is sufficient. ‘This it cer: | 
_ tainly does unless the erroneous data th wart its purpose. It can not be 
- reasonably doubted that it was the bona side purpose to fully and prop- 
erly describe the claims in the published notice and that thé errors 


therein were the mistakes of the copyist or printer.. It would be plain 


to any. one claiming mining property in the Cripple Creek mining dis- 
trict adversely to the applicants for patent, that the range, 60 W,, in 
the first stated connection in the published notice, is incorrect.. No 
part of Cripple Creek mining district is in range 60 W., which is far to 
the eastward—out on the prairie—beyond the mining regions of Colo-. 
rado.. Again, the foci in range 69 W., aS given in the first and third 
paragraphs, would show that range 60 W. is error, and range 69 W. 

~ probably correct, for the reason that the latter eribeates part of said 
district. The course in said first connection, S, 58° 46’ W., is incom- 
patible with the loci of the claims im the SW. 4 of section 29, as given 
in the first and third paragraphs. Pancaihers is palpable error in the 
loci or the course, with the strong probability that it is the latter, and 
it is not likely that any one would rely upon the error to his hurt. It 
would be incumbent upon him, if in doubt, to look further for correct 
Information, and this he could readily find. 

The distance as given between corner No. 1 of the survey and. cor- 
ner No. 8 of the Apex: lode is manifest error to any one entitled to 
notice. It is absurd upon its face that a course and distance should 
be laid between corners of claims less than one foot apart. No one 
could. be misled by such an error. Township 26S. is not in El Paso 


county, and hence no one could be misled by that error in the third 


paragraph of the notice. The difference of ten minutes.between the 
first bearing in that paragraph and the tr ne bearing, is believed to be : 
too small to be seriously inisleading. 

This disposes of all the errors in the published notice. ° It is not 
shown nor claimed that any one was misled by the notice. On the — 


a other hand, it is in evidence that the claimants of the Mohican location | | 
were ‘actually brought into court by the notice. They duly filed an | 


adverse claim and prosecuted it to successful judgment. While not— 
necessary to a decision in this case, it is deemed proper to say, in order 


to correct any inisapprehension that might oulenyie exist on the ee ea 
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_ ject presented by appellant's third contention, that i in the opinion of the 


- Department neither the law uor official Poeun make it the duty of — 7 


the local officers, or either of them, to prepare the notice for publication. 
It is expressly provided in the statute that the applicant shall file in. 
the local office a. copy of the notice posted on the land and the evident - 
_ intendment thereof is that such copy shall be filed not later than the. 
filing of the application for patent. Two copies are needed by the 
register, one for publication, the other for posting in his office. Itis 
immaterial by whom these copies.are made. It is very material that 
they be correct and contain the necessary data, also that the copy - 
for the newspaper be correctly published. The actual publication is 


under the direction and supervision of the register, but whatever may ~ 


be his share in the responsibility for errors in. the publication, the 
applicant can not avoid the consequence of defects in the notice as — 

published. The proceedings for patent are initiated by him, and are 
for his benefit, and it is his duty, as well as his privilege, to see to it. 
that all essential requirements are fully met, as well those coucerning | 
the publication of notice as those pertaining to every other matter in 
the proceedings. 

The published notice in. this case is held to be sufficient, an the 
decision of your office reversed accordingly. | 

By the decision of your office an amended survey of the claims was. 
required “under paragraph 50 of mining regulations.” This is a.mat- 
ter not involved in the epee and requires no consideration by the 
Department. 

— Your office decision also dismissed the protest of The Calhonn Gold 
Mining Company, filed January 21, 1897, for the reasons that it was 
not corroborated and that, “should lie featired republication be made 
by claimant, the protestant will have full opportunity to assert any 
adverse interest of which it may be possesséd.” ‘The protestant com- 
pany did not thereafter appeal from such decision, but the second 
ground upon which the protest was dismissed having been overruled, 
it is deemed proper, in view of other protests now in the case, to con- 
sider the company’s protest with the others, pobuathetanting the lack 
of corroboration in the former. 

In addition to asserting an. adverse interest, as owner of the Ithaca . 
Tunnel lode locations Nos. 2, 3 and 6, in the mound embraced in the | 
_ Hallett and Hamburg inosine the material allegations of the Calhoun 
Company’s protest are: (1) that there is no valuable mineral bearing 
lode or vein of rock in place in the discovery shafts of either of the last- 
nained locations; (2) that the northerly corners and end lines of these 
locations are upon and within patented lode locations; and (8) that the 
notice of application as published and posted does not contain certain © 
data required by the United States mining law and regulations. 

On October 29, 1897, while the said appeal was pending, Thomas L. 
Darby, enene himself to be one of the owners of the sald Ithaca | 
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| Tunnel lode locations, filed his duly corroborated: protest ag cainst the 

said application for patent. It is therein alleged that said locations - 
conflict with the Hallett and Hamburg locations and that neither the 
said Hallett and Hamburg company “ nor.its grantors have ever made 
a valid discovery of mineral rock in place within the limits of the 

alleged locations of said Fallett and Hamburg lodes, exclusive of the 
Orpha Nell lode, Sur. No. 11674, and that therefore the locations made 
by the grantors of said company were void ab initio, and the entry- 
- allowed was fraudulent:” wherefore they ask for a hearing. April 15, - 
1898, the Hallett and Hamburg ge a filed : a motion. to dismiss the | 
said ‘protest, 


On June 4; 1898, ALB. Beymer, alloxtae 4 an interest in the Thanks. oe 


giving lode claim, and that said claim conflicts with the Hallett and — 
Hamburg claims, filed her duly corroborated protest against the issue 
of patent to the applicant company, char ging (1). defective published 


notice “in that the connection with a corner of the public surveys was _ : 


erroneously given;” (2 ) that “the northerly end lines of the Hallett 
‘and Hamburg claims are established | within the limits of excluded — 
prior located lode claims ;” and (3) that. the southerly end lines of 
said Hallett’ and Hamburg lodes are established within the limits of 
the excluded prior located Mohican lode claim.” » | 


In regular procedure all of these protests should first be considered 
- upon the merits by your office, and the Department might now properly 


remand the case for that purpose, but in view of the action already 
taken and the importance of the questions presented, and to avoid — 
delay, they will now be considered together here. It will be observed 
that the Calhoun Company aud Darby assert an interest in the same 
mnining properties adverse to the applicants and that the first gr ound 
_of the company’s protest is embraced in the single ground of the pro- — 
test of Darby. If that allegation could be established as a fact it. 

would. vitiate not only the said entry but both. locations embraced 


oe therein. Such allegation is effectually disproven, however, by the final 


judgment of the district courtin and for the said county of El Paso, ren- 
dered April 20, 1895, in the adverse suit-of the persons first hereinbe- 
fore named as olntinanits of the Hallett and: Hamburg locations against : 
the Victor Consolidated Gold Mining and Milling Company (subse- 
quently the Calhoun Gold Mining Company, protestant here) in which 
- judgment the ground embraced in the conflict between the plaintiff’s 
locations and the Victor Consolidated locations hereinbefore mentioned 
and embraced i in the defendant compaily’s application for patent then 
pending, was awarded to the plaintiffs. Such judgment is sufficient 
answer to the allegation under consideration. Upon it and compliance 
with the further provisions of section 2326, Revised Statutes, plaintiffs 
might have obtained patent to the ground in conflict wherein are the 
discovery shafts of the Hallett and Hamburg locations, The question 
whether there had been a due discovery of mineral upon each of these _ 
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locations was necessarily in issue in the adverse suit and an affirmative 
finding thereon was essential to the judgment rendered. Such judg- 
ment is, therefore, accepted by the Department as sufficient to disprove 
the protestants’ allegation. of the non-discovery of mineral. | 

The second allegation of the Calhoun company’s protest and the sec- 
ond and third allegations of the Beymer protest are upon the same 
subject and will be considered together. The ground upon which the 
northerly and southerly end lines and corners of the Hallett and Ham- 
burg locations are established is not in any instance claimed by the 
applicant company. It is all excluded from the entry. Each of the 
claims mentioned in those allegations was located in 1891, and so were. 
older locations than the Hallett and Hamburg. The Apex, Monarch, 
and Mammoth Pearl locations were patented in 1895. . The Mohican 
was not entered until in Deceniber, 1896, and is not yet patented. The 
question, then, presented by these allegations is whether a junior lode 
- location is invalidated because its end lines and corners are laid within 
or upon the surface of a valid senior lode location. : 

This question was considered and answered in the negative by the 
supreme court in the recent case of Del Monte Mining Co. v. Last 
Chance Mining Co. (170 U.S., . ). In that case the supreme court 
held that— : | 

Any of the lines of a junior lode location may be laid within, upon or across the 
surface of a valid senior location for the purpose of defining for or securing to such 
junior location underground or extra lateral ene not in conflict with any right of 
the senior location. | 

The third allegation of the Calhoun conipany’s protest and the first 
of the Beymer protest, together, going to the question of the sufficiency - 
of the notice of application as published and posted, have already been. 
sufficiently answered herein. 

The protests are all and singular accordingly dismissed. Itis unnec- | 
essary therefore to discuss or pass specially upon applicant’s motion | 
to dismiss. You will proceed to take such further action in the matter 
of said entry, not inconsistent with the views herein oxDpreseed as the 
law and official regulations may require. 7 ; 


APPLICATIONS TO EN'TER~ORDER OF PRECEDENCE. 

LEWIS v. MORRIS. | 
Applications i outer tendered in person, or sent through the mail, should be acted 
upon in the actual order of arrival and presentation at the local office; and the | 
refusal of said office to observe such order of precedence will not defeat the 


right of an applicant to have his a subsequently treated as though 
acted upon in its proper order. 


“ Acting Secretary Ryan to the Commissioner of the General Land Office, 
Ms D.)_ Sune 25, 1898. — (O. J. G.) 


September 16, 1893, Julian H. “Morris made homestead entry No. 6 for 
the NW. 4 of Bee. i T. 26 N., R. 2 E., oy land district, Oklahoma, 
21673—voL 2 8. 
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September 22, 1893, Benjamin Lewis filed affidavit of contest, alleg- 
ing settlement on the land deseribed prior to. Morris and prior to his 
said entry. | 

October 22, 1393, Fred M. Browning also filed affidavit of contest 
against Morris’ entry, alleging settlement on said land prior to Morris 
or any other person. — | 

A hearing was duly had, béciowing Mareh 30, 1894, at will all par- 
ties were present. Sanaa 15, 1895, Browning withdrew his contest. 

The local office rendered decision in favor of Morris, on the ground 
primarily that Lewis failed to follow up his initial acts of settlement, 
within a reasonable time, by the establishment of residence and per- 
manent improvements. | | 

August 21, 1895, your office, upon ‘plaintif’s amined rendered dleci- 
sion in lich it was found that Lewis reached the land in controversy 


at 1:10 p. m., September 16, 1893, and immediately stuck a stake; 


that he carried with him a jug of water and a blanket, and exercised his rights 
by remaining on the land that evening, warning all persons who came on the tract 


to keep off, and notifying them that ii was the first person on the laud and claimed | 


the same; that he followed up his initial act of settlement by locating the lines and 
corners of the land on the evening of the 16th; that after dark he ate his supper 
there and then set another stake and started a well uear.it; that night he went to 
the railroad station and took the-train and arrived at the Pairy land office the next 


morning at 7 o’clock, and then returned to the land to see if he had the correct 


~ numbers; that he cee returned to the land office and filed this contest; that he 


4 


returned to the. land and had it surveyed, and while there he employed aman and. 


paid him to build a house on the land; that on Sep. 23, following, he went to his 
home at Galesburg, Ill., in obedience to a summons that his wife was very sick; that 


_ he remained with ‘his wife, who required his attention, about six weeks, when he 


returned to the land and found that the man he had hired had not built the house; 


‘that he hired men and worked with them about thirty days building a good house; 


that he then fenced the claim and had about fifteen acres of the land broken; that, 
he moved his family on the tract Jan. 1, 1894, which was as soon as his wife could 
with safety be removed; that plaintiti’s improvements are worth about $500, 


In regard to the filing of Morris’ homestead application your said 
office decision contains the following statement: — 


It appears from the endorsement on defendant’s homestead ep alentian made by 


- the register, that it was received and filed. Sep. 16, 1893, at 2 o’clock p.m. 


From the evidence of defendant Morris, it appears that he was at the Perry land © 
office at one o’clock P.M., on Sep. 16, 1893, and handed. his homestead papers to one 
of the officers in the office; that the officer took hold of the papers and then shoved 
them back to defendant, anil said that he had mail matter to look after (the mail . 
having just been brought into the office); that defendant told the officer that he, © 
Morris, was ahead of the mail, and the officer replied that, Morris, could claim the 
time, but the mail must be examined first, that defendant stood by the window of 
the office about one hour before the officer received the papers from. defendant. 


Upon this statement your office concluded that 


the controlling question in this case is whether defen dant Morris is entitled to have 


his entry dated back to one 0’ clock p.m. , September 16,1893; whether the actual - 
tender and conditional acceptance of the DERE at that time’ anointed 4 in law.to an - 


| eae 
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Applying the rule contained in the syllabus of Dunn v eePeeet et 
at,, 10 L. D., 139, which is, © 


Papers presented for filing, but refused by the officer on account of the pressure 
of business, should be held as filed of the date when presented, 


Your office held that Morris’ entry should date back to one o’clock 
p.m., September 16, 1893, and was therefore prior to Lewis’ settlement. 
The decision of the iocal office was accordingly affirmed and. Lewis’ 
contest dismissed. 

September 18, 1895, Lewis filed in your office a motion for review ; 
_and in support thereof he submitted the certificate of the register of the 
Perry land office, wherein the latter states that the homestead applica- 
tions of eleven parties were received at 1:20 p. m. the afternoon of Sep- 
tember 16, 1893, as shown by the rejection docket kept in that office, 
"and that they were the only mail filings of which that office had any — 
record bearing that date. In further support of said motion attentiom 
was called to Morris’ testimony at the hearing when he testified that . 


I saw a man: coming through the room of the office with a bandle of papers, it was 6 


an envelope that had papers in it, and I handed my filing to the officer and he caught 
hold of it and shoved it back to me and said he had mail matter to look after. 


_ As evidence of the fact that these mail filings were received at 1:20. 
p. m., reference is made in the motion to the case of Parker et ai. v. 
‘Lynch, 20 L. D., 13, the said Lynch, it is asserted, being one of the 
parties whose applications were received: at the ine testified to by 
Morris. 

Attention was also called to the testimony of one James A. re ; 
a clerk in the Perry land office, who states that “entries numbers 1, 2, 
3, 4,5 and 6 were made respectively at 12:40—12 -45—12 :50—1: 052: 

and 2 o’clock p.m. on September 16th, 1893.” 

In view of this showing your office, on November 16, 1893, decided as 
follows: | 
The said certificate of the register, showing when the eleven mail filings were | 
received, was not referred to in the trial of the case, either by the parties or by 
your office. Had that fact been brought to the knowledge of this office, it is prob- 
able that the decision would have been different, because this office should take 
judicial notice of its records and itis not absolutely necessary for the contestant 
to offer the records.of the meet office in evidence. See case of Kime.v. Smith, 19 
L. D., 207. ; 

If Morris’ application to enter was not offered, and he testifies that it was not, 
until the time those mail filings were received, which was 1:20 p. m., as shown by 
the records of your office, and if Mr. Lewis settled on the land at 1:10 p. m., which 
seems to be clearly shown by the evidence then Lewis is entitled to the land and the 
motion should be and is hereby granted. 


_ It appears that prior to granting Lewis’ motion for review your office 
received a letter from Morris’ attorneys requesting postponement of 
action on said motion in order that they might have time to submit 
certain evidence as a counter showing. This letter was returned for 
want of service ou the plaintiff. | | | - 7 
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‘November 19, 1895, y our office received fr om the local ence the 
“ counter showing” filed by defendant, consisting of the affidavits of | 
himself and one D. G; Pryor, who, as ageut, delivered the applications, — 
for transmittal by mail, at the Perry post office on the day of the open- 
ing of the land, and the statemeut of the register of the Perry land 
office at the time of this hearing, who was, on September 16, 1893, aclerk 
in said land office, made in answer to certain faferre a tories. | 

March 2, 1806, ie local office transmitted defendant’s petition for 
pacousideratiol Gr rehearing. In support of said petition is filed the 
affidavit of J.O. Severns, one of the parties in line with Morris on the 
day of the openiug, who states among other things that at about 12:45 
p.m. the land officials ceased to receive filings from the line, the cause 
of which he learned was the receipt of certain filings by mail; also a 
certified ‘extract from the receipts for special-delivery of ariiclse of 
mail matter delivered at the post office at Perry, Oklahoma, during the 
quarter ending September 30, 1893,” now on file in the office of the — 
Auditor for the Post Office Department, showing the receipt of the reg- 
ister J. E. Malone for package No.1, addressed to the register and 
receiver at Perry, mailed at Perry, and delivered at 12:45 p. m., 
September 16,1893. In further support of said petition the defendant 
set out that at the hearing be showed by the testimony of himself and 
A.M. Waugh that he tendered and delivered his homestead application 
to the register prior to 1:05 p.m., on the day of the opening; that 
plaintiff did not offer,any evidence or refer to any record of the local 
office whatever to disprove this fact, until he filed his motion for review. 
The petitioner also. explains the- Jength of time it required to procure 
evidence to establish the time the mail filings referred to were delivered 
in the local office. It was furthermore set out that petitioner could now 
show that the mail filings were in fact delivered to the register prior to © 
1 o’clock on the day of the opening; that immediately thereafter the 
applicants in line became excited and turbulent and threatened to over- 
turn the: land office and do other acts. of violence if their filings were. 
not received in preference to the-mail filings; that in consequence of 
this disorder and excitement the local officers were not able to examine 
and act upon said mail filings until some time thereafter; that Samnel - 
A. Akins, wiio made homestead entry No.5, presented his application 
some time before 1 o’clock, but it was returned to him for the correction 
of some defect, and when filing was resumed he and petitioner re-pre- 
sented their applications simultaneously; that petitioner has never 
known that the evidence he now offers to introduce was material in the 
case; that he is greatly prejudiced by the action granting the motion 
for review, in that it was taken and had. upon new evidence in no wise 


in the original record. Itisrequested also that the “counter showing” 


_ be considered in support of the petition for reconsideration or rehearing, 
_ Pryor in his affidavit states that he delivered the package containing 
‘the applications to the postmaster at Perry; and that be saw the said 
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- postmaster take the said package into thé land office and come oub 
without it prior to 1 o’clock. 

March 14, 1896, the plaintiff, moved fie: dismissal of aviendanta 
“motion” on the eronnd that said motion was filed out of time and no 
appeal had been taken within the prescribed time. - 

In the defendant’s petition it is insisted that the transcript en the 
rejection docket of the local ome should not Ove: pean considered as 
evidence in this case. | 

July 16, 1896, your office in ‘passing upon the matters herein oullined | 
3 concluded as follows: 

The doctrine enunciated in the case of Kime v. Smith (supra), that “the Depart- 
-ment will take judicial notice of its own records in deciding cases,” is not, and cer- 
tainly was not thereby intended to be made general in its application, but is to be ~ 
confined in each to such records in other cases, between the same parties or relative 

_ to the same matters of controversy as are specially called to the attention of the — 
local office, by the pleadings or otherwise, at the time of the trial. To extend the 
application of the rule to all the records of the evar tment, without any limitation . 
would be neither safe nor practicable. 

The defendant was not a party to the record as to the applications of Lyneh and 
others, nor was he bound to take notice thereof. It has no relation to the land in 
controversy and is not referred to at all in the pleadings. It was neither offered in 
evidence nor, in any manner, called to your attention at the time of the trial. ‘Hence 
it should not have been considered as in evidence by this office, in passin g upon said 
motion for review. 

Your office accordingly revoked the decision of November 16, 1895, 
dismissed Lewis’ motion for review and adhered to the flecision of 

August 21, 1895, in favor of Morris. The case now comes to this » 
. ‘Department upon Lewis’ appeal. 

The details of this case ave thus set out at length for the purpose of 
exhibiting its history, but with no intention of considering its varied 
phases. The evidence at the hearing establishes the fact that Lewis | 
reached the land in controversy as early as 1:10 o’clock p. m. on the day 
of the opening and at once performed such acts as, under the rules 
governing settlement in Oklahoma, were sufficient to initiate.a claim. 
The Department is likewise of opinion, after careful consideration and 
under all the circumstances, that Lewis followed up his initial acts of 
settlement by permanent residence and substantial improvements with 
such diligence as fairly indicates a bona fide intention to make this lan ad 
his home. Morris having an-entry of record, it therefore becomes nec- 
essary to determine whether said entry was made DHOr: to Lewis’ 

- settlement. : 

The homestead application of Morris is indorsed as havin g been 
received and filed in the local office at two o'clock p. m., September 16, 
-1893.: Morris testified, however, that lhe was at the office as early as 
one o’clock p.m. on that day and offered bis application papers to an 
officer who took hold of them but immediately. handed them back to 
applicant with the explanation that he had mail matters to look after. 
The mail filings are indorsed as having been received at 1:20 o'clock 
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p. mn., whereas the registers receipt shows them to have been delivered — 
in the local office at 12:45 o’clock p.m. Giving equal weight to these 
records as tending to show the time when Morris first presented his 
application, it is plain to see that the exact time can not be arrived at 
_from this evidence. . Morris testifies that a few minutes after offering 
his papers to the officer he looked at his watch and it was then 1:05. 
A. M. Waugh, one of lis witnesses, testifies as follows: | 

_ Isaw Morris.tender his papers to Mr. Malone at the window, J] think he said he 
demanded or insisted that they be received. Mr. Malone must have refused him and 
Mr. Morris called on me and Mr. Severns of Guthrie, who was directly belind me, 
to witness that he had offered his papers af 1:05, and I looked at ny watch and saw 
that I had that time. I believe Mr. Severns did the same. 

As previously set out herein, Severns testifies, among other things, 
that about 12:45 p, m. the land officials ceased to receive filings from 
the line, the canse of which he learned was the receipt of certain mail 
filings. Attached to plaintiff’s brief filed in this Department are sev- 
eral affidavits, including one from register Malone, in which it is denied 
that. Mortis handed his papers to that officer and had them. handed 
back, : | 

‘It is the opinion of this pecenon that, if at the time the filings 
by mail were received in the local office Morris was actnally standing 
in Hine before the window and tendered his application or was in readi- 
ness to tender his. application, there can be no good and sufficient rea- 
son why the same was refused. And if Morris’ place in line had been | 
~ xeached in regular order prior to 1:10 o’clock -p. m., the time of Lewis’ | 
settlement, then he is entitled to have his entry remain intact. ' « 

The transmission of homestead applications by mail is clearly per- 
missible, but it was evidently not intended to confer upon such appli-— 
eants a superior right; only that they should be accorded an equality 
of access with those who present their applications in person. If 
applications transmitted by mail should be taken up and disposed. of 
the- moment they are received, to the exclusion of those ready and | 
waiting to be filed in person, the former would. have a vast advantage 
and a premium would thus be placed npon this mode of filing. So 
that, in order to secure equality of access to the two kinds of applica- 
Sioas the most that could be claimed for nail filings is such advantage 
as would be gained by one person in line over another who presents 
himself later. Iu the regular order of things the late comer weuld 
take up his position at the end of the line to await his turn. The same 
equality would be preserved with regard to mail filings by noting the 
mumber of persons already in line and. giving said filings the next 
number, to be taken up and acted upon when reached in regular order 
to the exclusion of those who might in the mean time have formed in— 
line. In this way no undue advantage would be given those applying 
through the mails, nor any delay occasioned those already in line. 
But there is no just war rant for postponing those i in line by taking up 
the mail filings in advance. : 
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In this view it is ‘sufficient to know ee Morris was alr addy stand- 
ing in line ready to present his application at the time the officials 
refused to receive further applicatious from those in line on account of | 
the receipt of the mail filings; and that it was prior to 1:10 p.m. The 

Department is of opinion that the preponderance of the evidence shows _ 
this to be the fact. Aside from the evidence to that effect, it is to be 
presumed that the local office was open promptly for the transaction of 
business at 12 o’clock noon on the day of the opening. Morris.was 
/ number six in line, which shows that he must have been at the office 
soon after it was opened. There is no doubt that he was in line atthe 
time the mail filings were taken up, and, as stated, the preponderance 
of the evidence is to the effect that this was pros to 1:10 p. m., the 
hour of Lewis’ settlement. 

For the reasons stated herein, without ecngidenine the affidavits 
filed since the hearing, the conclusion reached in your office decisions 
of August 21, 1895, and July 16, 1896, is hereby affirmed, Lewis’ con- 
test is dismissed and Morris’ entry will remain intact subject to com- - 
: plane with ok: 


PUBLIC SURVEY—FICTITIOUS MEANDER LINE. 
W. L. HEMPHILL ET AL. 


Land excluded from the public surveys ‘by the establishment of a meander line of an 
- alleged body of water that in fact did not exist at the time of such survey, should 
. be surveyed and disposed of under the public land laws. 


Acting Seer etary Ryan to the Commissioner of the General Land Office, 
(W.V.D,) June 25, 1898. (C. W. P.) 


In the case of William L. Hemphill and others, by departmental 
letter of March 8, 1898 (26 L. D., 319), you were directed to send a 
special agent to the locality in question to make an examination rela- 
tive to. the government survey of certain land in the State of Iowa, 
which it is alleged in the application for survey of said William L. 
Hemphill and others is more than five hundred acres and has neyer 
been surveyed by the government. _ | 

This land is situated in. sections 19, 20, 29 and. 30, eo 97 north, | 
range 34 west. 

Upon the request of yonr office, the Denartnenk by letter of March 
17, 1898, detailed Amherst W. Barber, a clerk in your office, to make 
the investigation and survey. 

With your letter of June 13, 1898, you transmit the report of Mr. 
Barber, dated April 22, 1898, ond accompanying papers. The land in | 
question is represented by the tow uship plat as part of a Jake described 
in said plat, and the public surveys as closed therefore excluded or 
omitted them. Mr. Barber in his report. states, as the result of his 
investigation aud survey, that’ he has arrived at the conclusion that 
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the land in sections 19, 20, 29 and 30. stows 97 north, range 34 west, 
and a portion of the sae in sections 25 and 36, townehip 97 north, 
range 35 west, were erroneously returned by the downey surveyors in 
1855 as severed by a lake; that there is no reasonable doubt that the 


pretended meandering of. a lake was improper aud almost wholly ficti-— | 


tious, and that the land should be surveyed and disposed of as public 
lands. With his report Mr. Barber submits a plat showing that the 
land in question is mostly agricultural in character, with a wet marshy 
pond, called Mud Lake, covering portious of sections 25 and 30, with 
an outlet flowing west and into Trumbull Lake. He also shows that 
- there is a permanent body of deep water in sections 3l and 32, town- | 

ship 97 north, range 34 west, separated from the’ land to the north by 
a sand ridge twelve feet high, and presents an. affidavit by residents of 
the locality for fifteen years to the effect that there is no channel 
through the said ridge, by which water appears ever to pass between. 
the deep, permanent waters of Lost Island. Lake and the grassy flats 
and shallow flag ponds north of the ridge; that there was a stage road 
_ east and west on the ridge in 1868, which the original plat showed was 
covered with water. These affiants also state that the marsh covering 
the land in question has only been covered with water once in the last 
fifteen years, and then after a rainy spell; and that the lake Jand in 
section 30 is mostly in the same condition, except a tract further west, 
known as Mud Lake, which is all liable ie become éntirely dry every 
dry season. 

In his survey Mr. Barber has re-established the meander corners as 
originally established, and has segregated by running the original 
meander lines, the land as shown to exist in 1855, from that added by 

his survey, and has shown the areas of lots and the land which may be 
considered swampy in its character, the latter covering most of the 
added land in sections 30 and 25, and known-locally as Mud Lake. 

’ From his report it appears that there have been surveyed by him 
1,230 acres additional, of which he returns 533.71 acres as swamp land 
aud the remainder as farming land free from swamp or.overtlow. 

In your office letter you state that “from the conditions shown to 
exist by Mr, Barber’s report and survey,” you are of opinion “that 
these lands should have been surveyed as public lands in 1855, and 
that the survey executed by Mr. Barber should receive the approval” 

of yout office ‘as aie the conditions: existing on the lands embraced 
- therein.” 

I see no reason why the survey executed by Mr. Bi ee should not 
be aeiowee and the land disposed. of § as coe: nment lands. | 
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MINING CLAIM—PLACER ENTRY—AMENDED SURVEY. 


KIMBERLY PLAOER. © 


| A deed to the State of a part of the land embraced in a placer entry makes an 


amended survey of the mining claim necessary prior to the issuance of a patent 
thereon. a 


7 Secretar, y Bliss to the Commissioner of the — ee: Office, J xed 28, 
(W.¥.D.)= *, | 1898 (P. J.C.) 


It appears bias Rk. R. Williams et al, made mineral entry No. 497 of _ 


the Kimberly placer mining claim, survey No. 3170, Gunnison, Colo- 
rado, land district. The State of Colorado protested ee the entry 
to the extent of that portion of it which was included in sectiom:six- 
teen. A hearing was ordered, but the mineral claimants: deeded tothe © 
State that part in conflict, whereupon the State dismissed its protest. 

By decision of November 6, 1896, your office held that the convey- 
ance to the State is an admission of the non-mineral character of the 
land in conflict, and in view of this directed that the claimants be 
given sixty days’ notice in which to show cause why the entry should 
not be canceled to the extent of the conflict, and in case of default tle 
entry would be canceled to that extent and an amended. survey 
required eliminating the conflictin g ground. 

In response to this the affidavit of one of the mineral applicants was 
filed, wherein it is stated that the compromise was made solely for the 
reason that the amount of land in dispute was so small that its value 
was much less than the expense of procuring testimony, and that “the 
question of the character of the land was not even referred to in the 
negotiations.” 

Your office, by decision of December 7, 1896, held the entry for can- 
cellation as to the conflict with section sixteen ancl said: ‘Should this 
decision become final, an amended survey will be required eliminating 
therefrom the conflicting ground.” 

The appeal of the mineral claimants ings the matter before the 
Depar tment, and it is alleged that there was error (1) in deciding that 
so much of section sixteen as conflicted with the entry should be can- 


— -eeled, and (2) in requiring an amended survey. 


In your office judginent no reason is assigned for the cancellation of 
the entry as to section sixteen, but it was probably because the six- 
teenth and thirty-sixth sections were granted to the State by Congress - 
for school purposes. This grant is held to be a grant in presenti, and 
can only be defeated by a showing made that the land embraced therein | 
is not of the character contemplated by Congress, and known to be 
such at the date of the approval of the survey. a opportunity has 
been offered the mineral claimants to show this, but instead of so doing 
they have deeded the land to the State. This act, so far as the gov- 
ernment is concerned, amounts to a relinquishment of the Jand in con- 
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flict which is included in the survey, and since the patent must issue 
-on the survey, that is, the description contained therein must be taken 
from the tield notes of tbe survey, it is necessary to have amended field 
notes and plat showing accurately the ground sought. 

' The question involved here is not, as counsel spir itedly sug gests, as 
to whether an entryman may convey a part of his mineral claim between 
entry and patents but whether there shall be a correct survey of the 
land claimed. . | 
ue judgment of your oflce is affirmed. 


RAILROAD GRANT—INDEMN ITY SELECTIONS—RESERVED LAND. 


LA. 


- SouruERN PACIFIC. R. R, Co. 


Au aplication to make indemnity selection of ungurveyed lands confers no right 

| upon the railroad company. 

Lands embraced within the limits of a forest reservation, established By order of 
_ the President, are not subject to indemnity selection. a 


— Seeretary Bliss to the Commissioner of the General Land Orfce Tinie 2 ee x.” 
(WWD) — 898, (LL. By) 


- The plat of survey of tiie lands embraced in pidemuiity list No. 77 of | 
the Southern Pacific Railroad Company was filed in the local office at. 
Los Angeles, California, July 20, 1896. August 31, 1896, the company 
| presented its said list, which was accepted by the register and receiver. 
By your office accion of October 10, 1896, said list was held for can- 7 
cellation, because the land embraced ee together with other lands, 
had been. set apart by proclamation of the Pr esident of date’ Febr uary 
25, 1893, for the San Bernardino forest reserve. | 

The company has appealed from said action of your oftice, 

‘The land is within the indemnity limits of the grant to said company. 

It appears that the company had previously (and prior to the reser- 
vation for forest purposes), applied to select this land, as per list No. 
26, presented October 3, 1887, which was prior to the survey, and for 
that reason its said list was rejected by the local officers, and on anyee | 
their action was affirmed by your office and this Depar tment. 

It is insisted by counsel for the company: 1st, That list No. 77, pre- | 
sented August 31, 1896, should be held to be the “completion of the - 
company’s right of pclection: as initiated by its application of October 
3, 1887;” and 2nd, That the President’s .proclamation of February 25,_ 
1393, dia not oper ate to reserve the land from selection by the 
company. - 
. As to the first setenitee this one tment has repeatedly held that 
~ unsurveyed lands are not subject to selection (see Atlantic and Pacific 
R.R, Co., 8 L. D., 807; on review, 10 L. D., 214; Northern Pacific R. R. 
es 15 i D., 8; ‘Southern Pacific R. OR. Co., 18 L. D. ee and that 
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being the condition of the land at the date of the company’s first appli- 
cation to select, it must follow that such application was without force 
and could not serve to initiate or preserve any rights to the company. 
The position assumed by counsel in his second specification of error, 
to wit, that the lands were not reserved from selection by the procla- | 


-. mation, is equally without force. The language of the proclamation is 


‘that there is hereby reserved from entry or settlement and set apart 
as a public reservation all those certain tracts,” ete. These are the 
usual terms of all proclamations setting apart lands for public pur- 
poses, and it would be doing violence to reason to presume that the 
President, in reserving this land, intended to except from such reser- 
vation every odd-numbered section, to await the selection of the rail- 
road company. Such a construction would, if adopted, not only 
- practically destroy the purposes of the reservation, but might greatly 
impair the benefits to the company, intended to be conferred by the 
right to select indemnity for lands lost in place. The title to every’ 
alternate section included within the boundaries of the reservation 
would be barren of profit to its possessor, for the land could neither be 
utilized nor sold to advantage, on account of its inaccessibility by rea- 

son of the reservation of the neighboring sections, every section being 
surrounded on all four sides by reserved land. 

Indemnity list No. 77 having béen improperly accepted at. a time 
whe the lands therein embraced were reserved by proclamation of the 
President of a date anterior to such presentation and acceptance, you 
will direct that it be canceled. 

The decision appealed from is affirmed. 


DESERT LAND ENTRY—COMPACTNESS—CHARACTER OF LAND. 
CHARLES G. JOHNSON. 


The non-irrigable character of adjacent tracts may be properly considered in deter 
mining whether a desert land entry is within the rule as to compactness. 

A desert land entry should not be allowed of land on each side of living water, in 

_ the absence of the clearest proof of the desert character of the land.. 


Seor etary Bliss to the Commissioner of the General Land Office, June 28, 
ie V.D.z) F « - L69Ses (P. J.C.) 


It appears that Charles G. Johnson made desert land entry Septem- 
ber 11, ae i S. 4 Ps ; W.4 SW. 4, Sec. 22; SH.4 SE. 4, See. 21, 
and N.4 ; NE. 1, SW. E 1 NEA 1, Sec, 28, TL. 29 N., R. 62 W. Cheyenne, 
WE yout g, land "district and submitted his first ecarly proof September 
1, 1896. , 

By the plat filed by the entry man at the time he made the entry itis 
- shown that the land extends in a northeasterly and southwesterly direc- - 

tion one and 3 a half pane its greatest width is ove-half mile, and 
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through the center of the tratt is marked a stream called “Red Cloud. 
slough.” On the official plat on file your office this is called ‘“ paeeDY 
slough.” 

The “proposed sian for irrigating” the tract is by the construction of 
four dams across this slough, with four ditches on each side thereof 
running easterly and westerly. 


In your office decision of September 29, 1896, it is said 


The reg ulations of the Department relating to compactness are as follows: 

The requirement of compactness will. be held to be complied with on survey ed 
lands when a section, or part thereof js described by legal subdivisions as nearly in 
the form of a technical section as the situation of the land and its relation to other 
lands will admit, although parts of two or more sections may be taken to make up 
the quantity, or equivalent of one section. ow 

‘But entries running along the margin, or including both sides of streams, or being 
continuous merely in the sense of lying i in a line so as to form a narrow strip, or In 
' any other way showing a gross departure from all reasonable requirements of com- 

pactness, will not be admitted. oo 

The entry in question runs alone the margin on both sides of a stream for a dis- 
tance of one and one fourth miles. 

You will inform the claimant that he will be allowed sixty days from notice 
within which to adjust his entry so as to make it a consolidated body, by the relin- . 
quishment of a subdivision or subdivisions not containing his principal improve- 
ments, and to take in lieu thereof, if he so desires, by amendment of his application 
(to be granted by this office), any vacant tract or tracts which would make the 
entry compact; provided he shows by atfidavit, corroborated by two witnesses, that | 
the sameis desert in character, or to appeal from this decision; that-if no action is 
taken within the time specified his entry, which is held for cancellation, will be 
canceled without further notice from this office. 7 


The entryman appealed and with his appeal is his corroborated 
affidavit by which it is shown that the land on both sides of his entry 
are bluffs so high that it would be impossible to get water on it; that 
to comply with the order of your office would force him to take land. 
that he could not reclaim; that the only land that can be reclaimed in 
- these sections is included in his entry; that taking the land in the 
shape he has will work no hardship or injustice to anyone “as the Jani 
that surrounds it can never be of any use, other than for grazing pur- 
poses,” and that he has spent $500 in reclaiming the land and has 
‘(done work on every forty acres of the said tract,” — : 

Sec. 1 of the act of March 3,.1877 (19 Stat., 377), provides, among 
other things, “that no person shall be permitted to enter more than 
one tract of land,-and not to exceed six hundred and forty acres; which 
shall be in a. egtn vat form.” 

It has been repeatedly held by the Depar tment. that each case DI e- 
senting this question must be determined by the circumstances sur- 
rounding it, | | : | 
and whether an entry should be souaniea as sufficiently compact to answer the 
requirements of the law must depend largely upon the nature and locatiou of the 


_ land, its means and favilities for irrigation and the rights of adjacent and surround. — 
ing entryimen. (William H. Wheeler, 22 L. D., 412.) 
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_ The test in all the adjudicated cases in regard to making the entry 
in compact form seems to have been largely with respect to the rights 
of surrounding entrymen, and where the form of the entry could not 
be changed because of the prior appropriation of adjacent lands the 
entry has been allowed to stand.. (See Wm. Thompson, 8 L. D.,. 104, 
_ where the earlier departmental decisions are collected and commented 
On; William H. Wheeler, supra.) “While in the case at bar it is not 
shown that any such difficulty exists to prevent a reasonable degree of 
compactness, yet it is shown that the surrounding land is not suscepti- 
ble of irrigation owing to its elevation. It would be an idle ceremony 
to require a person to include in his entry, even for the purpose of 
- making it compact in form, land that it is impossible to reclaim. | 

The form of the tract under consideration is substantially as compact 
as were the entries allowed in the cases above cited, and while it is 
believed that the extreme limit of irregularity in shape has been 
‘reached in the allowance of this. entry, yet the impracticability of inak- 
ing it more compact is a sufficient reason for not disturbing it. 
The more serious objection to the entry is the fact that it is Gea 
on each side of what i is, apparently, living water. 

The General Circular (issue of October 30, 1895, second cattionts page 
38), following the circular of June 27, 1887, 5 L. D., 708, provides that— 


Lands bordering upon streams, lakes or other uatural bodies of water, or through 
or upon which there is any river, stream, arroyo, lake, pond, body of water: or living 
spring, are not subject to entry under the desert land jaw until the sleavedt proof of 
iheir desert character is furnished. 


In the application to enter this tract it is stated— 


That.said land borders on Red Cloud slough and on both sides of said sigget 

Red Cloud slough passes through the entire distance, but does not irrigate 

any portion of the land outside its natural boundaries; that said land is not natu- 

rally irrigated or watered nor overflowed at any season of the year by the foregoing 

or any natural stream, spring or other body of water; that I expect to obtain my 
water supply to irrigate said land from Red Cloud stot gh. 


_ Under the conditions that are met with here it is not considered that 
“the clearest proof” of the desert character of the Jand | has been 
furnished, 

In view of the fact that this oe was allowed by tlie local. officers, 


and by reason thereof the entryman has, in good faith, expended con- _ 


siderable. money in the preparation of his system | of irrigation (his 
second annual proof has been forwarded since, the appeal), and the 
further fact that the entry seems to be substantially in conformity. . 
with the former decisions of the Department as to compactness, your 
office decision is vacated with directions, however, to require the entry- 
man to make further showing, to the satisfaction of your office, in 
regard to. the desert character of the land at the time of his entry, 
in accordance with the requirement of the Gener al Cireular above 
quoted. 
It is so ordered. 
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RIGHT | OF. We AY—RESERV OIR~-SURVEY- INCORPORATION. 
‘Lone’s PEAK RESERVOIR AND IRRIGATION Oo. 


Slight variances between the line of survey, and the actual water line of a proposed 
reservoir, do not require the rejection of the map, where it appears that such — 
variances are due to the mountainous character of the land. 

The admission to record of articles of incorporation, and the certificate of the proper 
officer in attestation of such fact, sntaplieves the sufficiency of said articles 
under the statutes of the State, and fixes the status of an incorporation, as such, 

that applies for a right of way under the act of March 3, 1891. 


Secretary Bliss to the Commissioner of the General Land Office, June 29, 
AVG a a 1898, 7 (A. M.) 


Under cover of your letter of the 6th instant you submitted a certi- 
fied copy of the articles of incorporation and proofs of the organization. 
of The Longs Peak Reservoir and Irrigation Company; also a map and 
field notes showing the definite location of the company’s reservoirs 
Nos. 1 and 2 embracing 17,26 and 18.01 acer es, respectively, in section 
18, township 3 north, range 73 west, Colorado. 

The papers and ap are filed to secure the right of way confers ed by 
sections 18 to 21, act of March 8, 1891 (26 Stat., 1095). 

You have stated that the survey of the rue oirs is not alt eucties 

satisfactory but that the errors are small and that it seems from the 
statement supplied by the en gineer in charge that in view of the diffi- 
culties encountered, the survey was the a th at could be made without 
involving unreasonable expense. : 

Attention is also directed in your letter to the faiinve of the articles of | 
incorporation to specify the source of the water supply, the place where 
it is taken, the location of the reservoirs and the use to which the water 
is intended to be applied. On this point it is stated that as the articles 
have been admitted of record by the Secretary of State of the State 
of Colorado your office is in doubt whether the question of their suffi- 
ciency can now be raised. | | 

The locality of the proposed reservoirs is shown to be rugged and 
mountainous and the sworn statement of the engineer as to the water 
lines of the reservoirs is that ‘they are run as nearly identical with 
the contours thereof as is possible owing to the great slope of the ground . 
and the fallen timber which obstructs it.” a 

Section § of the circular under the above act (18 L. D., 168), requires 
“that the line of survey should be... .-. a8 exactly as possible the 
water line of the proposed reservoir.” 

Taking into consideration. the character of the sountey the above 
requirement appears to have been complied with and any slight varia. 
tion between the actual water line and the survey lines will be adjusted 
by the actual construction of the reservoirs. The slight discrepancies _ 
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in the survey, in view of the roe are not deemed sufficient to warrant 
a rejection of the map. 

The informatiou omitted from the articles is cinplieda in the shape of 

a statement filed by the company with the State Engineer and among 
the papers submitted is.a copy thereof certified, under seal, by the State 
Engineer, to be a correct copy of r the statement as it appears of record 
in his office. 

The sufficiency of the articles of incorporation under the Statutes of 
the State of Colorado is established by their admission to record and 
by the certificate of the Secretary of State in attestation of that fact. 

As the status of the company as an incorporation under the corpora-. 
tion laws of the State has been established by the proper State officer 
the company appears to be such a one as is mentioned in section 1s of 
the above act. : 

The applicant has certified that the right of way is desired ee the 
sole purpose of irrigation and in accordance with the foregoing view 
‘and with your recommendation I have approved the map and return it 
and the Ue herewith for. filing. | | 


PATENT—PROTEST AGAINST DELIVERY—PRIVATE LAND CLAIM. 
SANCHEZ 2, DAVIS. 


A protest against the delivery of | a patent regularly issued: on a confirmed priv ate 
land claim, filed by one who alleges au adverse interest in the land covered by 
said patent, presents no question within the jurisdiction of the Department, if — 
no equities are shown by the protestant that warrant the Department in advis- 
ing suit to vacate the patent. | 


Seeretary Bliss to the Commissioner of the. General Land a Ofice, Tilt y Ee 
(WAV. D.) 1898, —— .L. B.) 


- By your office letter of August 5, 1896, to the United States surveyor 
general for the State of Florida, patent theretofore issued was directed 
to be delivered to Waters S. Davis, for one hundred and seventy-five 
acres of land situate on the southern end of Key Biscayne, in T. 55 S., 
hk. 42 H., Tallahassee, Florida, which said land is known and desig- 
nated as ‘the Mary Ann Davis claim, by deraignment from Peter For- 
mills, the original grantee from the Spanicli government, — 

Venancio Sanchez has appealed from your said office decision, claim- 
ing in his appeal that he is entitled to a one-half interest in the said 
erant by reason of certain muniments of title derived from Dona Anto- 
nla Persila de Barrosa et al, who, it is claimed, were entitled to the 

said one-half interest as heirs of the sald Formills, the original grantee, 

From your~<said office letter it clearly appears that the said grant 
was confirmed to Mary Ann Davis by the board of commissioners 
created by act of Congress of March 3,.1823 (3 Stat., 754), who were 


_. board of commissioners, and it was made their duty—. 
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fiensoy clothed. with full power to take evidence, ascertain and deter- 
inine the rightful heirs and assigns to this and other Spanish grants in 
east Florida, and had the . 


power, any law to the contrar y riotwithstanding , of deciding on the validity of all 
claims derived from the Spanish government, i favor of actual settlers, when the 
quantity claimed does not exceed three thousand and four hundred acres; [and 
also] when the claimant or claimants shall produce satisfactory evidence of his.or. 
bor or their right to the land claimed. See second section of said act. 


The board so created found in eciaelen to the dlaim in controversy, 
~that— : | 

Formills and his wife having fg the land descended to Andrews, wits sold and 
conveyed the same to claimant: we pe uae grant a.valid one and Ona it to. 
Mrs. Davis. 

W.S. Davis, to whom the patel was directed to be delivered, is the 
heir of the Mrs, Mary Ann Davis, above named confirmee. 

The decision of the board confirming the grant to Mrs. Davis was 
afterwards approved by act of Congress (4 Stat. 202), quoted in your 
said office decision. This act also provided that the register and 
receiver to be appointed for the eastern district of Florida should 
thereafter perform the duties that had hitherto devolved upon the said © 


to examine and decide all claims and titles to land in Kast Florida not hepeiorare 
decided by the late board of commissioners, subject to the limitations and in conformity 
with the'provisions of the several acts of Congress providing for the adjustment of 
private land claims in Florida. (4 Sec. said act.) bos 


The act is entitled: “An act to provide for the confirmation and set- 
tlement of private land claims in East Florida and for other purposes, y 
and was passed February 8, 1827. | , 

Subsequently, January 23, 1832 (4 Stat., 496), Ginga: enacted— 


That all patents that are, or may be, by law; directed to be issued on private land 
claims confirmed by the commissioners of private land claims, and by the several 
aut ts- of Congress approving their reports and confirming the titles to lands in the 
territory of Florida, shall be, and they are hereby, required to be issued to the con- 
firmees, or to the assignee, or present owner, Where the land has been sold or transferred 
since the confirmation of the title; and it shall be the duty of the commissioner of 


the general land office, upon the ‘production of satisfactory proof of the death of _ 


the confirmee, or upon the production of a regular chain of title froin the confirmee, 
to cause the patent to be issued to the heirs, ue legal representatives, or to the 
assignees of the confirmee, as the case may be. | 

These several acts of Congress plainly prescribe the duty of your 
office and this Department. in the matter under consideration, namely, 
to issue patent to the conjfirmees of the board, or ‘their ASSigNs, te 

But even in the absence of these. coniirmatory statutes, when the 
~ patent to this land has been— 3 3 
signed by the President, sealed with the seal of ine General Land Office, counter- 


sizned by the recorder of the land office and duly recorded in the record book kept 
for that purpose, it becomes a solemn public act of the Government of the United 
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States and needs no further delivery or other authentication to make it perfect and 
valid. In such case the title to the land conveyed passes by matter of record to the 
erantee, and the delivery which is required when a deed is made by a private 
individual is not necessary to give effect to the granting clause of the instru- 
ment, - + After this they can only be revoked or annulled by scire facias or other 
dudicial proceedings. (United States v. Schurz, 102 U. &., 318, P. 


‘In the same case it is also said (page 396): 


- But we have also-held that when, by the action of these officers and of the Presi- 
dent of the United States, in issuing a patent to a citizen, the title to the lands has 
passed from the government, the question as to the real ownership of them is open 
in the proper courts to all the considerations appropriate to the case. 

The only jurisdiction this Department could possibly exercise over 
this land in controversy, would be to request the United States to 
bring suit in court to set aside or annul the patent, or.to cause an undi- 
vided half of the title conveyed by the patent to be held in trust for 
the appellant on account of some equitable circumstances which entitle 
him to such relief. 

No equities are presented in the protest by Sanchez against the 
delivery of the patent to Davis that will warrant this poem in 
- making such request. 7 
If it be true, as claimed by Sanchez, that he is entitled to @ one: half | 
3 interest i in this grant, his claim must be preferred before the courts and 
not this Department. In fact, the act of February 8, 1827, above cited, 
and which confirmed all the acts of the moard of confirmation, expressly 
provides, in the. second section,— 


That nothing in the foregoing sections shall be constrned to prevent or bar. the 
judicial decision between persons claiming titles to the lands confirmed. 


‘The decision appealed from is affirmed. 
| MINING CLAIM—PLACER LOCATION—DISCOVERY, 
FERRELL - ET AL. v. HOGE ET AL. 


One discovery of mineral is a gufficient basis for a placer location of one hundred 
and sixty acres by an association ; but if it is subsequently shown that any area, 
of such claim, amounting to a eval subdivision, does not contain, or is not valu- 
able for mineral, such land must be excluded from the entry. 


Secretary Bliss to the Commisstoner of the General Land Office, July 1, 
(W.V.D.) | 1898, (P. J.C.) 


.- The land here involved is the Horse Shoe placer mining claim, survey 
No. 2602, Helena, Montana, land district, of which Hoge et al. made 
wineral entry No. 209, on January 6, 1890. The earlier history of this 
controversy will be found i in 18 L. D., 81, and only such brief statement 
will be made now as to render. this qcunn intelligible. 
Ferrell and others protested against the entry, alleging, among other 
‘things, that the claimants have not-acted in good faith i in that they are 
21673—voL: 27-9 oe Oe : 
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seine to yen title to land as a placer mine that has value only ¢ as 
building sites, owing to its contiguity to the town of Anaconda. - | 
A hearing was ordered and had, and coming before the Department 
on appeal it was held that inasmuch as there was shown to be but one 
discovery of this placer claim containing. one hundred aud sixty acres, 
the location was void, except as | to the land immediately surroundin g | 
the discovery. : 


A motion for review of that decision \ was filed, and while the Depart- ~~ 


ment adhered to the former decision as to the discoy ery, the mineral 
claimants were, at their request, given the privilege of making a 
farther showing as to a discovery on each twenty acre tract included 
in their entry. (19 L. D., 568.) | | 
A hearing was therefore ordered. The testimony was taken Beli 
a notary public, at Anaconda, and on consideration of the same the 
local officers. found that there had been a discovery of limestone or 
sandstone on each twenty acre tract, and recommended that the pro- 
test be dismissed and the entry ieaed to patent, 
. The protestants appealed. Before a decision was rendered in your 
office, the Department decided the case of Pacific Coast Marble Com- - 
pany v. Northern Pacific et al. (25 L. D., 233), in which it was held 
(syllabus) : | | — 
Whatever is recognized as a mineral by the standard autherities, whether of 
metallic or other substances, when found in the public lands, in quantity and quality 


sufficient to render the land more valuable on account thereof than for agricultural 
purposes, must be treated as coming within the purview of the mining laws, 


Also the case of Union Oil Company, on review (25 Id., 351), in which 
the doctrine announced in the case at bar was Oy eEEG and it was 
decided (syllabus): 


Under the mining laws of the United States but one discovery of mineral is 
required to support a placer location, whether it be of twenty acres, by an indi- 
. vidual, or of one hundred and sixty acres, or less, by an association of persons. 
Under the ruling in these two cases, your office, by decision of Novem- 
ber 27, 1897, decided that all the land included in the location was. 
subject to entry, under the mineral land laws. | 7 

The protestants prosecute this appeal, essence: numerous gronnds — 
of error. 

The certificate of location of the Horse Shoe placer contains this 
declaration : | : 

The locators herein have discovered a deposit of lime and iron rock valuable for 


fluxing purposes within the limits of this claim, above described, and it is their 
intention to hold and work the same, ete. 


The real contest at the last hearing narrowed iawans to the discovery 
of limestone, or building stone, as the mineral claimants now assert ~ 
the deposit to be, on what, for the purposes of convenience in the 


trial, the mineral claimants, on their plat in evidence, denominated the © 


Heel Calk subdivision of the Horse Shoe placer—that is, the extreme 
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northeasterly twenty acres. The evidence introduced by the protes- 
tants was confined to this particular. tract, but little attention being” 
paid to any other portion. | 

In view of the recent rulings of the Department i in the cases referred. 
to in the decision of your office, it is not necessary now to determine 
whether or not there was a discovery on each twenty acres. It was con- 
ceded in the former decision in this case that there was one discovery 
of limestone, and, under the present departmental construction of the 
law, this is sufficient upon which to make a location. by the required num- 
ber of individuals, of one hundred and sixty acres: But, if itis shown 
that any area amouuting to a legal subdivision does not contain, or is 
not valuable, for the deposit for which the location was made, it is com- 
petent for this to be shown by protestants. The burden of proof is, 
however, on the protestants to show that the parcel attacked does not 
- contain the deposit, and that it is not mineral ane within, benternye: 
tion of the statute. 

It is shown by a fair areponderante of the testimony that theré is no 
limestone on the so-called Heel Calk sub-division of the Horse Shoe 
placer. The mineral claimants offer no testimony that tends to estab- 
lish the presence of limestone thereon, so far aS any development is 
concerned. They have a theory that it underlies une sur face, ‘but this 
is not sufficient to fix its character. : 7 

There was an effort made to show that on this particular enact there. | 
was a deposit of sandstone that might be valuable for building pur-: 
poses, if developed to asufficient depth. The evidence on behalf of the | 
_ protestants, however, clearly establishes the fact that it is practically 
valueless, The sub-division designated | as Heel Calk will therefore be 
excepted from the entry. : 

Your office judgment i is modified to this extent, but i in other respects 
18 affirmed. : 


HOMESTEAD CONTEST—RESIDENCE—ADVERSE CLAIM. 
RENSHAW v. HOLCOMB, 


The allowance of six months from the date of homestead entry for the establish- © 
ment of residence is a privilege authorized by regulation of the Department 
under section 2297 k. §., and protects the entry from the inference of abandon- 

ment during said period, but there is no anthority for excusing default in the 
matter of residence after the expiration of said period, and in the presence of 
an adverse claim. 


Secretary ‘y Bliss to the Commissioner of the General tend Office, July 1, 
(W. V. D.) | ; 1898, (C.J. Ww.) 


On October 27, 1894, Henry 8. Holcomb made homestead entry for 
the S. 4 of the Sw. L, the SW. 4 of the SE, 4 and the NW. 4 of the SW. | 
4 of See, 12, T.33 N.. R. 23 HE. , Spokane Falls: Washinaton. . : 

On September 4, 1895, Harvey HH. ova filed his one of con- 
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test, atiegih g aban conaiant for t more ana Six months ana that Holcomb 
had never resided on the land. . oi 
A hearing was had, November q, 1895, which resulted ina decision 
iby the local officers in favor of contestant, and a recommendation that 
the entry be canceled and, contestant allowed. the prefer ence 2 right of 
entry. — i 
The defendant Te | and ou October 14,1896, your office reversed. 
the decision of the local office and held the entry intact. The case is 
before the Department on the appeal of contestant. | | 
The case is one where a year had elapsed between the date of the | 
entry and the hearing, and where the entryman lived within a mile of 


the land entered, and yet failed to establish residence upon it. 


_ Your office expresses the opinion: 


That Holcomb has manifested. good faith in his attempt to soniplete the house and 
establish his residence on the land within a reasonable time, but that the condi-. 
tions and circumstances unavoidably prevented him from doing so. 

The case of Black v. Canon (3 L. D., 48,) is cited in support of this 
opinion. That case is not authority for excusing failure to establish 
residence within six months from entry, in the presence of an adverse 
claim, but only as between the government and the entryman, where 
he has acted in good faith and has cured his defanlt before a hearing. 
Cannon made entry September 22, 1882, and returned to his home in | 
Nebraska, intending to return to the land within six months from his 
entry. He was detained by the sickness of his mother and the severity 
of the weather, and was sixteen days making the return journey, and 
reached the Jand April 22, 1883, one month after the expiration of six | 
months from entry, but before service of notice of the contest. He was 

‘working ou the land when notice of the contest was posted on it, and 
residing on it at the date of trial, and returned to it before the first 
publication of the notice of contest. 

The facts in the case at bar bear no resemblance to the facts in the 
case cited. Holcomb has never cured his default, and is asking that it 
be excused in the presence of an adverse claim, without being cured. 

Residence and cultivation are requirements of the homestead law. 
The allowance of six months from the date of entry within which to 
establish or begin residence is a privilege authorized by regulation of 
the Department, based ou section 2297 of the Revised Statutes, and 
protects the entry from the inference of abandonment for six months 
from entry. This was, in substance, held in the case of Nilson v. St. 

‘Paul, Minneapolis and Manitoba Railway Company (6 L. D., 567). That 
irae’ another. cass: where 46 question: was between the government 
and the entryman alone. It is not authority for excusing default in 
the matter of residence, after six months from entry and in the pres- 
ence of an adverse claim. The regulation of the Department requiring 
the establishment of residence within six months from the date of entry — 
is a legal requirement and can not be relaxed. In cases where it > 
appears that the entryman in good faith intended to establish residence 
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within six months, and was engaged in the act of carrying out such 
intention, but was prevented from getting on the land by intervening | 
circumstances which he could not control, the effort may be ie | 
as compliance with the law. | 
_ It was more than three months after Holcomb’s entry paiora he took | 


% any step towards the improvement of the claim, and it is apparent that 


- it was fully in his power to have complied with the requirements of | 
the law, in the matter of establishing residence, if he had earnestly 
endeavored to do so. Residence may be commenced in a very cheap. 
structure, but there must be inhabitancy. The defendant seeks to 
excuse his default on the ground of the poor health of himself and — 
wife, but the evidence shows that both worked and attended to ordi- 
nary duties, and that he was not so poor as to be entirely dependent 
on his own labor. He seems to have proceeded upon the idea that the 
law did not require him to neglect his regular pursuits and business to - 
prepare for his removal,.and that only his leisure need be devoted to 
these preparations, and that he could take whatever time he desired, so. 
that he maintained possession of the premises and kept others off. 
That he may have been honestly mistaken as to the requirements of 
the law is probable. The facts remain that, after the lapse of more 
than twelve months from the date of his entry, he is found still resid- 
ing upon railroad land, a mile from his claim, and cultivating it, while 
the only use to which he has put the entered lived has been to mow hay 
uponit. Fromthe evidence it appears that this is the purpose to whichit 
_ is best suited. It does not appear that he has ever slept wpon it, cooked — 
a meal uponit, or cultivated an acre of it. It is not a case of jumping 
a claim upon the bare expiration of the time allowed for the establish- 
ment of residence, but the contest is filed nearly eleven months after 
entry. The proceeding is one which the law invites under such cir- 
cumstances, and the contestant has fairly earned a preference right to_ 
make entry for the land. 

Your office decision is reversed and the homestead entry of defendant 
canceled. 


KUEPPER v. TRIPP. 


_ Motion for rehearing denied by Secretary Bliss July 5, 1898. Sce 
departmental decision of April 23, 1898, 26 L. D., 561. a 


Lf 


RAILROAD GRANT-INDEMNITY SELECTION-SETTLEMENT CLAIM. - 
KAUFFMAN v, NORTHERN Pacrric R. Rh. Co. 


Where a railroad company designates as the basis for an indemnity selection land 

indicated by the records of the Land Department as within an Indian reserva- 

- tion, and it is subsequently ascertained that such tract is not within said reser- . 

vation, the company is entitled, as against intervening adverse claims, to a 
reasonable time within which to assign a new basis for said selection. 
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A homestead settler who makes entry of a part of the land embraced in his settle- 
ment claim thereby abandons said claim as to the remainder; and the land thus 
released from said claim is thereafter open to indemnity selection. 

Secretary Bliss to the Commissioner of the Gener al Land Off ce, July 5, 

(WAVED) 898 (G.W.P,) 


Jacob D. Karte ee appealed from the jetision of your office of 
September 29, 1896, rejecting his application to make homestead entry 
of the SE. 4 of Bee. 29, T.15 N., R. 43 E., Walla Walla land district, 
Washing cea, for one with the indemnity selection of the Nor thern | 
Pacific Railroad Company. 

This land is within the indem nitiy Tinie of the giant to said compan y) 
and was selected by the company December 17, 1883 (list No. 2), a 
amended October 26, 1887, by the designation of aces in bulk, and as 
further amended. Septebe: 2, 1892, by a rearran en list, specifying the 
selections ‘and losses, tract for tract. 

The records show that on February 16, 1895, Jacob D. Kauifman— 
presented his application to homestead nae land, alleging settlement 
and occupancy by his father, Jacob Kanffinan, in the fall of 1878, and - 
that upon the protest filed by thé company against the acceptance of 
the same, a hearing was duly held. The local officers decided in favor 
of Kauftinan and recommended that the company’s selection be canceled 
and Kauffman allowed to make homestead entry of the land, The com- 
pany appealed to your office. 7 

There appears to be no dispute about the facts, which are stated in 
your office decision as follows: : 

In the fall of 1878, Jacob Kanffman (the father of Jacob D. Kauff- 
_man) made settlement on the &. 4 of the SE. 4 of Sec. 29, part of the 
Jand in dispute, in connection with the N. 4 of is Ni. $ of Sec. = T 
18 N,, R. 43 E. In 1879 he built a house on the N. 4 of the NE. 4 of 
Sec. 32, and established his residence therein. Irom that time ap to 
dune 12, 1882, when, it seems, he made homestead entry No, 2048 (I. C, 
112), for the N. $ of the NE. 4, Sec. 32, he continued to cultivate the S. 
4 of the SE, 4, Sec. 29, and claim both tracts as a homestead. | 

Your office held that upon making said entry Kanffman exhausted 
his homestead privilege aud virtually abandoned his settlement on the 
S. 4 of the SE. 4, Sec. 29, so that he had no claim as a homestead set:- 
tler to assert to said tract at the date (December 17, 1883,) of the com- 
pany’s selection thereof, when, it is also in evidence, he was still eulti- 
vating the said tract in connection with his homestead land (the N. 4 
of the NE. 4, Sec. 32), and bad filed with the company a setitler’s 
application for the purchase of the same. _ 

This application was perfected into a contract in. 1884. In 1893, he — 
gave possession of the tract to his son, J acol D. Kauffman, who has 
since occupied and improved it. | | 

From the foregoing, your office held. that at the date of the com- 
pany’s selection of December 17, 1883, no valid settlement right had 
attached to the 8. § of the land in dispute, sufficient to bar a selection 
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thereof by the company; that as to the N. 4 of said land (the SE. 4 of 
6 Sec. 29), it is admitted in the testimony on behalf of ae that the 


_ sane was free and unappropriated at said date. 


Your office further held that the selection of record at a date of 
-Kanffman’s homestead application was not. invalid because the land in 
Sec. 29, 1.7 N., R. 15 I., designated as basis for the selection in the 
company’s amended lists of 1887 and 1892, was on survey subsequently 
made found to be outside the Yakima Indian reservation, for the rea- 
‘son that, it appearing that when the ameuded lists of 1887 and 1892 
were filed, the official records indicated that the land in Sec. 29, T. 7N., 
R. 15 E. (then unsurveyed) designated as basis for the selection, was 
within the Yakima Indian reservation, but on survey subsequently. - 
made was found to be outside said reservation, and that the company 
has, ou notice of the defect in said basis, on January 25, 1896, and’ — 
within a reasonable time substituted a new and adequate basis for the 
— selection, such substitution, under the rule laid down in the Lake Supe- - 
rior terminal case (21 L. D., 412), the company had the right to make; 

as against intervening ndverss claims. 

It appearing from the record that the tracts (then unsurveyed) diggin: 
nated as basis for the selection in the company’s amended lists of 1887 
and 1892, were at the time supposed to be part of the Yakima Indian 
reservation, as shown by the records of. your office, but on survey sub- 
sequently made were found to be outside the reservation, and as | 
indemnity selections are made under the direction of the'Secretary of the Interior 
- and the enforcement of any requirement in the matter of specification of loss is. 
only for his information and as a bar to the enlargement of the grant and may be 
waived whenever he deems such a course advisable, (William Hickey, 26 L. D., 621,) 
it seems to be equitable that the company should be allowed to assign 
a new basis as against Kauffman’s application to enter the land. Gam- 
ble ». Northern Pacifie Railroad Company, 23 L. D. , 851; Page v. Id., 
24. Li. D., 444. 

Your Rolain ¢ that the land was ‘free from sapere claim at the date 
_of the company’s selection, December 17,1883, is concurred in. Holm ». 
St. Paul, Minneapolis and Manitoba. Railway Company, 16 L, D., 61. 

For eer reasons, your Office decision 1 18 adiirmed. 


RS 


APPLICATION TO ENTER—INTERVENING CLAIM. 
SARTIN v. GLENN. 


A second application to enter, made under an erroneous direction of the General 
Land Office, will not be considered, on the intervention of an adverse claimant, 
as a waiver of rights secured under the first, that in fact was legal in all 

' respects, and entitled to recognition at the date of action thereon by the 
General Land Office. : 


Secretary Bliss to the Commissioner of the Seneray. Land Office, July 5, 
(WeVeD) 9 1898.0 (LL, B.) 


~ Your office decision of December A, ine adhered to on review, May 
~ 15, 1896, allowing the application of John Glenn. to make homestead — 
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- entry for the NW. i, Sec, 11, bit 23 N., R.5 E., Perry Oklahoma, is here | 
on the appeal of Aaron Sartin therefrom. 

The facts necessary in considering this appeal are these: 
_ May 31, 1894, John Glenn applied to make homestead entry for this 
— land, tani: in his application that he had theretofore made soldiers’ 

declaratory statement for a different tract. For that reason his. appli-— 
cation was denied, , 

He duly appealed, and accompanied ne appeal by his poroborated 
affidavit, to the effect that when he went to settle upon the tract cov- 
ered by his declaratory statement he found it occupied by an adverse 
settler who prevented the affiant from making settlement by force and 
intimidation; that he was advised by his lawyer not to contest the occu- 
pant, for the reason that the adverse settler could prove his settlement 
to be prior to the soldiers’ declaratory statement of affiant; that for this — 
reason he abandoned his claim to said tract and had never received any 
consideration for sueh abandonment. | | : 

By the letter of your predecessor of Poweiiees 5, 1894, it appears 
that the fact that his application was for a specific tract was over- 
looked, and the local officers were directed— - 
to advise Mr. Glenn that his application being in effect an application for a second 
entry, can only be considered when he files a formal application for the specific tract 
of land he now desires to enter, and that his said application should be accompanied, 
if possible, by an affidavit, etc. 

Attempting to comply with this direction, Glenn, on June L5, 1895, 
made a second application for the tract in controversy, referring in said 
application to his corroborated affidavit led with his ap pileason of | 
May 31, 1894. | 

‘Angust 17, 1895, two weeks subsequent to Glenn’s second application, 
Aaron Barta applied to make entry of the tract. His application was 
suspended to await the action of your office on the application of Glenn. 
- Thereupon Sartin protested against the allowance of Glenn’s entry and 

filed his affidavit, stating: 
That on the 31st day of May, 1895, affiant moved his family on said tract of land, 
- where this affiant and his family have resided continuously to the present time, and 
that prior to the filing of said application 88, by John Glenn, this affiant was resid- 
ing on said tract with his family and claiming the.same as his homestead, and had 
thereon a well started, breaking done, and. other acts of settlement and improve- 
ments. ; er . 

It is not known what the figures.‘‘88” in this application have refer- | 
ence to, as neither of the Glenn applications are numbered, but itis 
evident that the application referred to by the affiant is the one made 
- by Glenn on June 15, 1895, in compliance with your — letter of 

November 5, 1894. | , 

This was the status of the parties when your office decision was ren- 
dered from which this appeal is prosecuted by Sartin. 


It is insisted by Sartin, that by the filing of his second application, 


June 15, 1895, Glenn must be regarded as having abandoned his appli- 
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cation of May 31, 1894, and inasmuch as Sartin alleges settlement on 
the land prior to Glenn’s last application, a hearing should be ordered 
to determine the priority of the parties; that Glenn lost his rights 
under his first application by failure to Ap po from your office decision 
of November 5, 1894. 

This panned can not be allowed. The dedsion of your office of 
November 5, 1894, can not be regarded as a rejection of his first appli- 
cation. Iti is rather in the nature of a suspension of consideration until. 

certain requirements therein specified were complied with by Glenn, 
the langnage there used being that “his application... .. can only 
be considered when he files a formal application for the specific tract 
_ he now (desires to enter,” etc., when in fact all the requirements therein 
specified had already been complied with by Glenn, which fact, as — 
admitted in your office decision on review, May 15, 1896, had been over- 
looked in said decision of November 5, 1894, | 

It is clearly shown that at the date of your office decision, November 
_5, 1894, Glenn had complied with all the requirements of the law and 
was a qualified entryman, and it was error not to have then directed 
the allowance of his application, which was: made a year prior to the 
date of Sartin’s alleged settlement on the land. : 

The second application by Glenn, having been made by dixection of 
your office, can not be considered as waiving any rights he acquired 
by his first application, which was legally and properly presented. 

The claim of Sartin having been initiated pending consideration by 
the Department of the rights of Glenn accruing prior thereto, was 
properly suspended during such consideration, and Glenn having 
shown his qualifications to enter the land in dispute, his entry was 
properly allowed. 

The decision appealed from. is. accor din ee affirmed. 


RAITLLROAD GRANT-INDEMNITY ee Eee CLAIM. 
HASTINGS AND DAKOTA Ry. Co. 2. GRINDEN, 


A possessory claim to land, and cultivation ihereet tnaccompanied by actual resi- 
dence thereon, will not defeat the right of the company to make indemnity 
selection thereof, . 


| Secretary Bliss to the Commissioner of the General tae Office, Tuly 5, 
(CW. VD.) e IBGE, (EW. ©.) 


The Hastings and Dakota Railway Company has appealed from your 
office decision of April 8, 1896, holding for cancellation its indemnity 
selection covering the E. 4 of the NE, 4, Sec. 17, T. 119 N., Rv 40 W,, 
- Marshall land district, Minnesota, with a view to the allowance of the 
homestead application of Carrie C, Grinden. 

This tract is within the indemnity limits of the grant to said company 


138 “DECISIONS RELATING TO THE PUBLIC LANDS. 


and was included in its list of selections filed October 29,1891. It had 
been previously applied for on account of said grant on May 26, 1883, 
and was included in the selection of October 16, 1883, made by the | 
St. Paul, Minneapolis and Manitoba-Railway Company. 

The claimed rights under the selection of October 16, 1883, by the 
Manitoba company, and the application of the Hastings. and ‘Dalots 
company of May 26, 1883, were disposed of in departmental decision 
of October 23, 1891 (13 L. D., 440), and the land was held subject to 
entry by the firs t legal. applicant or to selection ie the compan y first 
presenting an application therefor in due form. 

The present case arose upon the tender of homestead application by 
Carrie ©. Grinden on May. 11, 1894; in support of which she alleged; 
in her affidavit accompany ing her appleation— 
that she purchased the improvements for a valuable consideration, that had been | 
made on the land, in October, 1889, taking immediate possession of same at that 
clate. The improvements were sommoneed in 1886 and continuously cultivated and 
improved ever since; that her improvements consisted of a dwelling house and forty- 
three acres under cultivation, and that the value of the same is $150; that she 
established her actual residence on the Jand in June (1), 1892, which has been con- 
tinuous up to the present time; that she was in possession of the land on October 
°29, 1891; and asks that her entry be allowed; otherwise, that a hearing be had that 
she may be allowed to substantiate the allegations herein set forth by competent 
witnesses that she may protect her rights and claim to said land, 

Against the allowance of said application a protest was filed on | 
behalf of the Hastings and Dakota Railway Company, which was con- 
sidered in your office decision of April 8, 1896, in which it was held 
(inter alia): | 

That inasmuch as Grinden’s allegation of settlement, improvement, and cultivation. 
prior to the date of the Hastings and Dakota Company’s selection, of the tract in 
controversy, was not denied, and as sha has since established her residence upon the 
Jand and continued such cultivation and improvement, the company’s selection should 
be canceled to the extent of the tract in coutr oversy, with a view of allowing Grin- 
den’s application to enter the sane. 


From said decision an appeal has been filed on behalf of the Hast- 

ings and Dakota Railway Company, in which it is alleged, in substance, 
- that your office erred iu holdin g that the mere occupation of the land | 
' in controversy by Grinden at the date of the company’s selection, with- 
out residence or an application to enter, was sufficient to defeat such 
selection. 

The question raised by the oor iS, Had the present homestead 
applicant such a claim to.the land on Uctober 29, 1891, the date of the 
company’s selection, as would bar the allowance of said selection? | 

From the showing made in support of her application it appears that 
she purchased the improvements upon this land in October, 1889, and _ 
that she thereafter cultivated the breaking upon the tract, but did not: 
take up a residence on the land until June 1, 1892, more than two and 
a half years from the time She took possession of the tract. 

mene under departmental decisions settlement ean be effected with- 
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out actual residence, the settlement must be followed, within a reason- 
able time, by actual residence, i in order to claim any rights thereunder; 
’ but here Grinden does not allege or claim a settlement prior to the 
company’s selection, and two years elapsed from the date when she took | 
possession before the company made selection. of the land. During this 
period she had not taken up a residence upon the land, and it wonld 
seem that if she initiated any right by her purchase of the improve- . 
nients and by her possession aud cultivation of this tract, it was waived 
-and lost by her failure to take up a residence upon the tract for the 
period of two years preceding the company’s selection. | 

It is therefore held. that she had no such claim to this tract as would 
bar its -selection on account of the grant; and her application will 
stand rejected and the company’s selection, if os regular and — 
proper, will be submitted for approval. 
- Your office decision is accordingly reversed. 


———— 


ADDITIONAL NWOMESTEAD ENTRY—SECTION G, ACT OF MARCH 2 25 1889. 


TRUJILLO v, ARCHULETA. 


A homestcader who, prior to the act of March 2, 1889, through ignorance and mis- 

take transmutes a pre-emption filing for eighty acres to a homestead entry and 
perfects the same, and then makes homestead entry for one hundred and sixty 
acres, not knowing that he had prior thereto exhausted his homestead right, 
may he permitted, under the subsequent provisions of said act, to relinquish — 
eighty acres of the land covered by said entry, and take the remainder under 
section 6 of said act, 


Seoretary Bliss to the Commissioner of the General Land Office, July 5, 
(W. V. D.) - : 1898, | : iG Ry ©) 


The case of Jesus Trujillo 2. Rafael Archuletta has been considered 
on the record thereof forwarded here in pursuance of the or der of this 
Department dated October 3, 1896, directing such action. 

It appears from the record that Archuletta, on April 9, 1880, filed 
pre-emption declaratory statement for eighty acres of land in the 
Pueblo, Colorado, land district. On July 7, 1880, he transmuted this 
filing into a homestead entry and made final proof thereon on December 
10, 1880. On cay 3, 1888, he made another homestead: entry for the 
SW. 4 of SW. 4, Sec. 22, the SE. 4 of the SE. 4 of Sec. 21, the NE. 4 of 
the NE. 4+ of Sec. 28, and the NW. £ of the NW. of Sec. 27, Ti 28 5 By 
71 W,, Byieblo; Colorado. 

On J une 15, 1892, Jesus Trujillo filed affidavit of contest Scene said 
entry, alleging failure to reside upon and cultivate the land as required 
by law. Hearing on this affidavit was set for August 8, 1892, and on 
that day both parties appeared and submitted testimony. On August 
_ 12, 1892, while the hearing was still in progress, Trujillo filed another 
affidavit of contest against the same entry; alleging that the said entry 
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was illegal from its inception, inasmuch ag Aspuuietta had already 
made an entry under the homestead laws. Archuletta then filed a 


-relinquishment of the SE. 4 of SE. 4 of See. 21, and the NE. 4 of NE, 4 


_ of Sec. 28, and followed this with an affidavit in which he aaked to ~ 
| allowed to enter the remaining eighty acres as an additional homestead 
under Sec. 6 of the act of March 2, 1889 (25 Stats., 854), | 

This second affidavit of contest was filed by the local officers to 
await the determination of the case then pending. On October 8, 1892, 
they rendered a decision in the first contest, stating: 

We are of the opinion that the ood faith on the part of the claimant is aneee 
and recommend that his homestead entry, to the extent of eighty acres not ire 
quished, be allowed to remain of record, subject to Sue compliance ne the 
homestead laws; ) 7 

On appeal by contestant the jétion of the register and receiver was 
appr oved by your office. In your decision the only question passed 
upon was that of the residence, etc., of the entryman. His relinquish- 
ment was referred to and the remaining portion of his entry was 
allowed to.remain intact. The Department, considering the case on 
appeal from the decision, of your office, said: 

I concur in the finding of facts and the conclusions of law contained in the con- 
curring decisions of the local office and your office, holding the entry of Archuletta, 
as respects the SW. 4 of SW, 4, Sec, 22, and NW. + of NW. 4, Sec. 27, Tp. 268., R. 71. 
W. (not relneuiebed) intact, and therefore affirm the same. 

The first contest having been disposed of, notice of a hearing on the 
second contest was given to all parties, and on May 2, 1895, the hearing 
was had. | 

The local officers in deciding the case, held that the Ce having 
made a homestead entry for eiglity acres, he could not make another for 
one hundred and sixty acres, and as he had taken no steps toward cur- 
ing the illegality of his entry until after the initiation of this contest, 
they recommended that his entry be canceled, “On appeal your office 
affirmed this decision. 

At the hearing held May 2, 1895, connsel for the contestant made an 
ineffectual attempt to induce Archuletta’s attorney to admit that. his 
client was the same person who had made homestead entry No. 1597. 
on July 7, 1880. Failing in this he testified himself to the effect that 
the affidavit of contest was filed on August 12, 1892, at ten o’clock | 
a. ., In the presence of the contestee’s Oey who examined it at. 
the time, — mi 
— He also offered in evidence papers” and ‘records oe your office which 

showed that Rafael Archuletta had made homestead entry for eighty 
acres in 1880, and that Rafael A. Archuletta had made homestead entry 
in 1898 for the land in contest, embracing one hundred and: sixty acres. 
He also offered the relinquishment of Archuletta for eighty acres of. 
the last-mentioned homestead entry and Archuletta’s affidavit, in which 
he asks to be allowed to hold the unrelinquished portion of said entry 
under Sec. 6 of the act of March 2, 1889. 
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This last-mentioned affidavit contains all the. fee necessary for a 
determination of the qnestions involved in this contest, and it is intro- 
duced as part of the contestant’s testimony. He can ‘not, UBEESTOLe, | 
deny the statements tmoade in it. 

Said affidavit shows that Archuletta isan illiterate Mexican a6 is 
unable to read or write the English language; that after a resi dence of 
about twelve years upon the land embraced in the homestead entry 
made in 1880, he had made a pre- emption filing for the same; that he — 
had Biiploved an attorney to assist him in making final miooe on this 
filing and this attorney had caused him to sign certain papers which he 
- supposed were the affidavits, etc., required for such final proof; that in | 
- reality the effect of these papers was to change his pre emption filing 
into a homestead entry; that in May, 1888, he made homestead entry — 
of the Jand now in. contest, not knowing that he had already exhausted 
his homestead right; that as soon as he discovered the mistake into 
which he had been led when he made his first entry, he sought to cor- 
rect it by relinquishing eighty acres of the second homestead entry, 
and he now asks permission to enter the remaining eighty acres under 
section six of the act of March 2, 1889, 

This is the proof submitted by the contestant, and it is the opinion 
of the Department that, under the circumstances, Archuletta should 
be permitted to retain the land. . His good faith in the premises can 
not be disputed. He has resided upon the land with his family since 
1885, has made valuable improvements upon it, and has complied, in 
every respect, with the requirements of the homestead law. He made 
his first homestead entry of eighty acres in the belief that he was 
making use of his pre-emption right, and he had no intention of exer- 
cising his homestead right at that time. The condition of affairs is due, 
not to any act or intention on his part, but to a mistake for which he 
is in no way responsible. — 

Since March 2, 1889, Archuletta has had the ri ight to enter an addi- 
tional eighty ares ude the homestead law. His homestead entry of 
one hundred and sixty acres was, therefore, invalid only to the extent 
of the excess over eighty acres, and as soon as this excess was relin- 
quished all objection to the entry on the ground of excessive area was © 
removed. ‘Trujillo had a preference right to make entry of the eighty 
acres relinquished, but instead of taking advantage of this privilege — 
he allowed his brother to enter the land and continued his em against 
this poor old Mexican. 

The Department will use every effort consistent with a pr oper admin- 
istration of the public land laws to protect the rights of bona fide set- 


tiers in theiv honest endeavors to secure homes upon the public domain. — 


The equities of this case are all with Archuletta, and you will permit 
him to enter the land as an additional homestead under section six of 
-. the act of March 2, 1889, : 3 

Your decision is reversed. 
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PRACTICE—NOTICE OF APPEAL FROM. LOCAL. OFFICE 


MoFAvDEN ET AL. v, COLVILLE ‘RESERVATION MINING Co. 


In the case of appeals hoe the local office ‘he Rules of Practice make no specific 
pruvision as to the manner in which notice of appeal shall be’ served, or how 
proof of such service shall be made; and, in the absence of such provision; 
notice given in the manner mequiner ne the local courts will be held good, . 


Seoretary Bliss to the Opiiienone of the General none Office, July 5, 
Re D,) ) PO9S. ce 2 x 3 (H. B., Jr.) 


On February 1 1897, the Colville Hesatyation Mining Company filed. 
its application for: patent to the Extension to the Contention lode sur- 


-. vey. No. 353, A, and to the Extension Mill Site Survey No. 353, B, 


Spokane, Washin eton, land district. On April 19th following, during 
the period of publication of notice, W. D. McFadden and others, as 
owners of the Kruger lode claim, fferad for filing certain papers as an 
adverse claim against the said application. These papers the local 
office rejected, April 20, 1897, on the ground that they were “insufficient 
under the Mining Rules of the Department to constitute an adverse 
claim.” April 21, 1897, McFadden et al, filed an noe from the action 
of the land office. 

The record having been forwarded to your. office the appeal was 
returned to the locadl office on August 28, 1897, for “ proper service” of 
notice upon the said company, because the evidence of notice then in — 
the case was not that “required by Rule 96 of practice.” Referring to 
the requirement of August 28, 1897, your office on October 4, 1897, fur- 
ther addressed the local office as follows. 


September 27, 1897, the resident attorneys for the poatostaite filed i in this office . 
_ the following affidavit in the effort to show due service of notice: . 
William T. Stoll, being first duly sworn, deposes and says that he mailed at the 
| Spokane City post office, on April , 1897; a. letter addressed to H. R. Clise, as 
Secretary of the Colville Reservation Mine Company, Seattle, Washington, con- 
taining a copy of the appeal filed by the appellants with the register and receiver of 
the U. 8. Land Office at Spokane, Washington, in the case of W. D. Mek ‘adden, et al., 
uv The Colville Reservation Mining Company. 
Affiant further says that since that time said Clise has wacatteed’ to affiant that said _ 
copy of appeal was received by him. ; 
This evidence of service is not satisfactor y. 
If, as required by rule 96 of practice; a copy of the ap peal was sent by registered 
_ mail, the files of the post office would show such fact and ner thereof: could be | 
obtained. | 
If notice was not sent by registered mail, the service made was not altoient to 
bring the contestee into court in ‘the absence of its voluntar y appearance of which 


. there is no record. 


The contestant will, therefore, be allowed thirty. days from notice hereof within 
which to furnish the required pr oof, in the absence of which the ApUCeKe from your © 
decision will be dismissed. : 


On January 8, 1898, it appearing that Ae notice of your office letters. 
of Au gust 28, and October 4, 1897, had been even all parties, and that 
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the required proof of notice had not been furnished, the said appeal 
was accordingly dismissed. From this action McFadden et al. prose- 


cute an appeal to the Department, contending that their appeal from. 


the action of the land office “ was properly and seasonably served as 
matter of fact,” and that “notice and copy of such appeal was properly | 
and sufficiently given as matter of laze.” 

The question thus preseuted is whether proof of service of notice of 
appeal from the action of the local office | 18 governed by Rule .96 of 
Practice. Rule 96 reads: | : 

Proof of service by registered letter shall be the affidavit of the person mailing 
the letter, attached to a copy of the post-office receipt. 

Such. proof of notice has not been furnished in this case. Separate 
and distinct rules are provided in the Rules of Practice for appeals 
from the action or decision of the local office to the Commissioner, and 
for appeals from the Commissioner to the Secretary. Rules 43 to 48, 
Inclusive, pertain to appeals from the local oftice; Rules 81 to 103, 
inclusive, to appeals from the Commissioner. Among therules relating 
to the former appeals is Rule 46, which is the only rule upon the sub- 

— ject of notice of appeal from the action or decision of the local office. 
It reads: | 
Notice of appeal and copy of specification of errors shall be served on appellee 

within the time allowed for appeal, and appellee shall be allowed ten days for reply 
before transmittal of the record to the General Land Office. 

It thus appears that no specific rule as to how service Shall ie made 
or as to what shall constitute proof of service of notice of appeal from 


the local office is provided in the Rules of Practice. 


Rule 46 as set out above has only been in effect since September 1, 
1885. Prior to that date, on which the rules of practice faproned 
August 15, 1885 (4 L. D., 35) went into effect, no notice of appeal from 
_ the action or decision of the local office was required. In Lynch v.. 

Merrifield, decided November 17, 1882 (1 L. D. 472) it was held 
(syllabus): : a | 


The rules for appeal from the local offices and from the General Land Office are 


separate and distinct, ae there is no rule or provision for applying the one tothe . — 


other, | 
These rules do not require that notice of appeal from the decision of the local - 
officers shall be served upon the opposing party. 


Rule 96 was the same then as now. In Lynch Vv. Merrifield, SUPP Ul, 
Mr. Secretary Teller discusses at some length the aifveranies: in the 
' practice then prevailing upon the subject of notice of appeal from the 
local office and from your office, and states substantial reasons therefor. 
See also Bennett v. Furman (2 L. D., 612,) where Lyneb v. Merrifield 
was cited and followed. In the rules approved August 15, 1885, in- 
harmony with the now practice then declared in Rule 46, Bac 70 was 
changed so as to include Rule 93 as one of the rules “ applicable to all 
appeals from decisions of register and receiver,” thus clearly indicating 
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a purpose not to extend the application of the other rules relating to 
- appeals from your office to the ndoek a acne, to appeals from une local 
office to your office. | 
‘The affidavit of William T, “Stoll, the body of which is set out in 
your office letter of October 4, 1897, does not appear to have been 
transmitted here with the papers in the case, but from said letter and 
from other affidavits of said Stoll of like import (except as to the 
receipt of the notice) it sufficiently appears that the notice was sent in 
due time by ordinary mail to one H. kt. Clise as Secretary of the com-.. 
pany at Seattle, said State. It appears that the principal office of the. 
company is at Seattle, and that said Clise is the company’s secretary. 
Although the company has been duly advised of all the action hereto- 
fore taken by the local office and your office it. has made no denial of 
the due service of notice. It seems that the service of notice was 
made after the manner of service required in the Superior Court of | 
Spokane county said State. In the absence of any special rule of the 
Jand department requiring service to pe made otherwise, such service 
is held to be sufficient. 

| The decision of you office 1s reversed secordingly. 


ABANDONED MILITARY RESERV ATION~PREVERENCE RIGS OF ENTRY. 
DIAZ. v% GLOVER. 


The preference right to make entry of ipa within an abandoned military reserva- 
tion accorded actual settlers by the acts of August 23, 1894, and February 15, 
1895, must be-asserted within the statutory period; and if the settler’s applica- 
tion to enter is rejected on account of an adverse claim he must appeal from 
such action, or institute contest against such claim within said period. — 

On the rejection of an application to enter for the reason that part of the land is 
covered by the prior entry of another, and failure of the applicant to appeal, 
therefrom, his subsequent contest against the prior entryman will not operate to = 
reserve for his benefit the land not in conflict, 


Secretary Bliss to the Commissioner of the Genes al Lond Office July 5, 
(WeVeDe. * 1898, a (F.C. D. 


The land involved herein is the NW. 4 of the SW. 4 of See. 25, T.13 
S., R. 14 H., Tucson, Arizona, land district, and is a part of the Fort 
Lowell military reservation, being thrown open to settlement under 
act of Congress approved August 23, 1894 (28 Stat., 491), entitled “An 
_Act to provide for the opening of sortie abandoned military reserva- 
tions, and for other purposes.” ? 

On June 6, 1895, James Benton Glover made homestead entry for the 
SW. 4 of said eae 25, alleging settlement and residence thereon 
since January 23, 1895. On June 7, 1895, Bernadino Diaz made home- 
stead application to enter the NW. 4 of said SW. 4, together with the 
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NE. 4 of the SE. 4 of section 26, same township and range, wasn 
that— : . 
I claimed and settled upon the land about the first day of feu 1894, and 


have continuonsly claimed and cultivated the land until the pr esent date, and have 
resided on the land with my family since. January 29, 1895. 


Said application was rejected “because tract partially severed by 
H. E. No. 2401,” being the said homestead entry of Glover. . 

From said rejection Diaz did. not appeal, but, on November 16, 1895, 
he filed an affidavit of contest against the said entry of Glover, aillee: 
ing a prior and superior right to the said land in‘conflict. “A hearing 
was had, and cherouer the local office decided in favor of Diaz, 
finding— - 
that the contestant Bernadino Diaz improved the land in controversy and estab- . 
lished his home thereon prior to aud before the time that the contestee James B. 
Glover improved the said land or established himself on the land, and, under the 


_ provisions of said act of Congress (Aug. 23, 1894), was entitled to a pr efarence right 
to file his homestead application for said tract of land. 


On appeal, your office found that Diaz settled and established his 
residence on said land prior to Glover, and held— | 


that Diaz applied in time to eater the land after he established his residence 
thereon, to protect his right thereto, but that by his failure to prosecute his claim 
before November 16, 1895, by either appealing from the rejection of his application 
within thirty days, or by filing his contest before the expiration of six months 
from Feb. 15, 1895, he forfeited his right to the NW.4 SW. 4, Sec. 25, to defendant, 
Glover, who made entry of the land, . 


Upon examination of the testimony the ore appear to be substan- 
tially as set forth in the decision appealed from, and it appears there- 
from that Diaz was entitled to the benefits of said acts and had the - 
prior and superior right to enter said land. | 

The said act of August 23, 1894, above cited, was saieaded by the 

act approved February 15, 1895 (28 Stat., 664), extending the prefer- 
ence right of entry to pebaal settlers for six months from the date of . 
the said amendatory act (Circular, 20 L, D., 569). 
" Diaz’s application was filed within six months from the date of said 
act of Vebruary 15, 1895, aud Diaz alleged therein settlement on the 
land prior to the entry of Glover; therefore the local officers should 
not have rejected his said application, but should have ordered a hear- 
ing to determine the rights of the parties. See case of J ohn W. Austian 
(18 L. D., 28), and cases therein cited. 

Diaz should have appealed from the said rejection of his application, 
and by failing to so appeal he lost whatever rights he acquired under | 
said acts, above mentioned, by virtue of his settlement upon said land. 
(Wickstrom v. Calkins et al., 20 L. D., 459. , : 

This contest did not reserve the tract embraced in Diaz's said appli- . 
ation to enter not in conflict herein, for the benefit of Diaz, he having, 
as above stated, failed to apped from said re ection. Will». Williamson | 
(21 L. D., 208). : oe 

21673—VoL, 27-10 
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It appears from the record herein that one William Haynes was, on 
January 16, 1896, allowed to enter the E. 4 of the SE. 4 of Sec. 26, T. 
13 8.,R.14E., onich embraces the land L applied for by Diaz and not in 
dispute herein. 

The decision. of your office , Wliiaisett g Diaz’s contest is, for the 
reasons herein stated, affirmed, and the contest dismissed. | 


e 
dl 


_THRAILKILL Vv. Lone. 


Motion for review of eponicnial decision of May 10, 1898, 26 
L, D., 639, denied by Secretary Bliss, July 5, 1898. 


HOMESTEAD SETTLERS—MILITARY SERVICE. 
CIRCULAR. 
Commissioner Hermann to registers and receivers, July 8, 1898. 


Your attention is called to the attached copy of the act approved 
J une 16, 1898 (Public No. 140), entitled “An Act For the protection of 
homestead settlers who enter the military or naval service of the United 
States in time of war.” — | 

You will observe that the act provides that hereafter no contest shall 
be initiated on the ground of abandonment, nor allegation of abandon- 
ment sustained against any such settler, antes it shall be alleged in the 
preliminary affidavit or affidavits, that the settler’s alleged absence 
from the land was not due. to his employment in the military or naval 
service of the United States in time of war, and all affidavits of con- 
test hereafter filed In which abandonment is alleged must conform to 
the requirements of this act. 

The other provisions of the law are so plain, no additional instruc- 
tions are deemed necessary. | 

Approved. 

‘G. N. BLiss, © 
| Secretary, 


([Pupurc—N oO. 140.] 


AN ACT For the protection of homestead settlers who enter ae military or nav val 
service of the United States i in time of war, 


Be tt enacted by the Senate and House of Ttepr esentatives of the United States of America 
in Congress assembled, That in every case in which a settler on the public land of the 
‘United States under the homestead laws enlists or is actually engaged in the Army, 
Navy, or Marine Corps of the United States as private soldier, officer, seaman, or 
marine, during the.existing war with Spain, or during any other war in which the 
United States may be engaged, his services therein shall, in the administration of 
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the homestead laws, be construed to be equivalent to all intents and purposes to 
- residence and cultivation for the same length of time upon the tract entered or settled 
upon; and hereafter no contest shall be initiated on the ground of abandonment, 
nor allegation of abandonment sustained against any such settler, unless it shall be | 
alleged in the preliminary affidavit or affidavits of contest, and proved at the hearing | 
in cases hereafter initiated, that the settler ’s alleged absence from the land was not 
due to his employment in aon service: Provided, That if such settler shall be dis- 
charged on account of wounds received or disability incurred in the line of duty, 
then the term of his enlistment shall be deducted from the required length of resi- 
dence without reference to the time of actual service: Provided further, That no 
patent shall issue to any homestead settler who. has not resided upon, improved, 
and cultivated his homestead for a period of at least one year after he shall have 
commenced his improvements. 

~ Approved, June 16, 1898. 


REPAY MENT—DOUBLE MIN IMUM EXCESS. 
Inez RHODES. 


There is no authority for the repayment of double minimum excess erroneously _ 
charged for land reduced in price by section 3, act of June 15, 1880. 

Secretary Bliss to the Commissioner of the General. Land Office, July 

(WwW. V.D.,) 6, 1898. —— (J. L. MeO) 


Inez Rhodes has appealed from the decision of your office, dated 
November. 24, 1896, denying her. application for repayment of the 
excess above single minimum paid by her for the. N. x of the NE. 4; 
the SE. 4 of the NE. 4, and the NE. 4 of the SE. 4, OF Bee. 26, T. 49 © 
N., BR. 6 W,, Ashland land district, Wiseonsi; 

The ground of your decision is that the land described is within the 
primary limits of the grant to the Chicago, St. Paul, Minneapolis & - 
Omaha Railway Company (Bayfield branch), and that double Minimum 

price was therefore properly charged.- 

The grant to said Omaha road was made by act of June 3, 1856 
(11 Stat., 20). By the second section of said act, the price of all Sec- 
tions and parts of all sections of land within the primary limits teserved 
to the United States, was. raised to double-minimum. The road has 
been constructed to Bayfield, as provided for by the first section of 
said act; and no part ‘of the etal to said. Bayfield line has ‘been 

forfeited. : 

Counsel for the applicant quotes the third ‘section of, the act of Con- 
gress approved June 15, 1880 (21 Stat., 237), which reads as follows: 

That the price of lands now subject to entr y, which were pised to two dollars 
and fifty ceuts per acre aud put in the market prior to January, 1861, by reason of 
the grant of alternate sections for railroad purposes, is hereby reduced to one dollar 
and twenty-five cents per acre. 2H 


Counsel for the applicant contends that “ the land entered - Inez 


‘Rhodes, nee Dexter, falls literally within the-terms of the statute just 
quoted,” inasmuch as the land was offered at double-minin‘um prior to 
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J anuary, 1861, and as Mrs. Rhodes made entry of the same May 6, 1893, 
(since the passage of said act of June 15, 1880). 

‘If it be true, as alleged by counsel for the applicant, that the andi in 
question was offered at double-minimum prior to January, 1861, it would 
clearly appear that the price paid by her should have Been single- 


minimum. But however that may be, “there is no authority for the » 7 


repayment, of: double-minimum excess erroneously charged for land 
reduced in price by Sec. 3, act of June 15, 1880,” (William Edmonston, 
20 L. D., 216; see also case of Joseph Brown, 5 L. D., 316, where the 
subject « of eo pamiielt generally is exhaustively eae. 7 

The judgment of your office, in so far as it holds that there is no 
authority for repayment of the excess above single- ‘minimum paid in| 
the case at bar, is Ehererore affir med. 7 7 





HOMESTEAD CONTEST—ABANDONMENT-MORTGAGE. 
 KEezAR V, Horp. 


A charge of abandonment is not supported by showing that the entryman had © 

executed a deed to the land prior to final proof, where it appears that said 
instrument was intended to serve the purpose of a mortgage to secure the pay- 
ment of money advanced to the enyaen for his personal use, and the improve- 
ment of his claim. 7 | | 


| Bers etary Bliss io the Commissioner of the Gener al Land Office, July 
(W.VeD). 0°: > ° «8, 1898 (PCa) 


March 2, 1892, Henry Horde made homestead entry for the 8.4 of the 
NW. £ of Sec. 20, T. 35 N., B. 26 W., Marquette, Michigan, land district. 
June 3, 1895, Walter P. Kezar filed an affidavit of contest against the — 
same, allesing that the entryman had abandoned the same and changed 
his residence therefrom, and that the tract was not settled upon as 
required by law. | 
As a result of the eat the ‘local ehicses found in favor ot the 
entryman. On appeal, your office reversed their finding and held the 
entry for cancellation; whereupon the entryman prosecutes this appeal. © 

The Department is unable to agreé with the decision of your office 
- in this case. The charge of abandonment by the entryman is defeated 
_ by the testimony beyond any doubt. Horde bought the improvements 
of a former settler on the land, which consisted of a house and about 
seven acres partially cleared. ‘Prior to hearing he had fifty-five acres, 
in cultivation, thirty-five of which were entirely denuded of timber, | 
stumps and stone and in a high state of culture. He had straightened — 
-asmall stream that runs through it and walled the banks with rock. _ 
It was fenced on three sides. The work had extended over the period _ 
of the life of the entry, and, according to the estimates of the defend- 
ant and his witnesses, was oe at an expeuse of about six thousand 
dollars. an is conceded that his land is the best cleared and pee 
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7 of any in that region, and every year he iis raised good crops: eral 
Just prior to the service of notice of this contest he had a large amount. 
of building material delivered on this particular tract for the erection 
of a more commodious residence and large barns. In view of all this, 
it, would seem to be idle to contend that there was a physical abandon- 
ment of the land, or any intention of so. doing by the entryman. 

. The charge that he had never settled or resided upon the land, is 
‘not satisfactorily sustained by the evidence. It appears that prior to 
the en try Horde owned and lived upon cighty acres of land in.section 
19, cornering on that in controversy. At that time he was ‘a widower 
with three children,.two of whom were away at school. When he 
made the entry in question, he moved some of his furniture into the 
house and established his residence therein. He slept there most of — 
the time when he was on the farm, and continued to do so after his © 
second marriage, his wife accompanying hin. It is true, perhaps, that 
he took his meals the greater portion of the time at the “stone house,” — 
as it is designated, on the land in section 19, but that he did occupy 
the other and slept there, that he was on the land and poneeuey ; 
working and improving it, is satisfactorily shown. 

— The testimony of the contestant is of little value and entirely of a 
negative nature. He lives in a town a few miles distant, where he is 
engaged in mercantile business, and, occasionally, about twice a month, 

as he says, would drive past the Ronee: He did not see Horde mena: 
ing the honse on these occasions. His witnesses, while they live in the 
immediate vicinity, give eviderce of the same general character. They 

did not see Horde living on the land, but admit that he might have’ 
been there nights and they not see lia 

There was offered in evidence a certified copy of deed froin Horde to 
Felicita Martz, dated October 31, 1893, conveying the land in dispute, 
and others. Ehis is a deed of gener a warranty, with this exception: 
This deed is given with the express condition that if the said second party shall 
die before the demise of the first party, then all the property mentioned and 
described in the within deed shall revert to the said first party. 
It appears that on the same day this deed was executed the parties 
thereto intermarried. 
_ - It is shown by the testimony of Horde that: this deed was given as a - 
guaranty or mortgage for monsy his wife was to advance to him to pay - 
off his debts and to improve the land; that she had some land of her . 
own in Tennessee which she would sell and the money should be applied 


for his use. It appears that she gave him one thousand dollars, of — | 


which he “paid $450.00 and $100 taxes,” $150 to “Kezar for store 
goods to work the homestead,” and the balance he spent on the land. 
Under the decisions of the supreme court of Michigan, where this 
land is situated, a deed absolute on its face may be shown by parol to 
bea mortgage. (Emerson v. Atwater, 7 Mich.,12; McMillan v. Bissell, 
63 Id., 69.) 7 | | . 
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In Mudgett %, Dubuque, etc. (8, L. D., 243) it is decided avilapuai? 


ee: homesteader whose good faith is apparent may mortgage his claim, before final 
certificate, to secure money with which to improve his jJand, or for any other purpose 
not in itself tending: to impeach his bona fie ides, 


I ‘ollowing the doctrine of these cases, it is sien that this deed is no 
evidence of abandonment on the part of the entryman. | 

Your office jud gment 1 18 DEOL OIOR? reversed and that of the local oflice 
affirmed. SG 


INDIAN ALLOTMENT—RELINQUISHMENT--APPLICATION, 


bi WILLIAM 0. SPALDING ¥. KINNEY BP AL, AND PRANK L. SPALDING v 
| | KINNEY ET AL, 


An order of the Department accepting the relinquishment of an Indian allotment 
takes effect as of the date thereof, and the land released thereby from appro- 
priation becomes subject to entry as of such date, without regard to the time. . 
when such order is noted of record in the local office. 


~ During the pendency of an appeal from the rejection of an application to enter an 
entry of the land by a subsequent applicaut should not be allowed. 


Secretary Bliss to the Commissioner of the General Land Office, July 8, 
(WwW. Y. Dz) | 1898. | (G. C. B.) 


On March 1, 1892, there was allotted to Willie Knee, a Lower Brule 
- Sioux Indian, a tract of land described as follows: The NW. 4 of the - 
SW. 4d and the S. $ of the NW. 4 and lots 2, 3, 5, 6 and 7, Sec. 28, T. 103 
N,, R. 72 W,,in the Chamberlain land district, South Dakota. The 
allotment cover ed 320.30 acres, aud is No, 72 on the rolls of the Lower 
Brule Indian Agency. 

On August 28, 1895, Knee, the allottee, weap entea to the Cominis- 
sioner of Indian Affairs that he was “ wholly dissatisfied” with his 
allotment; that it was inconvenient for him to receive his rations; 
that he was so far removed from the agency that he could obtain no 
work there, even when work could be obtained; that there were ouly 
a& very few Tian in the section of country were his allotment was 
situated; that he was thus isolated from his people, and without that 
protection which he would have if on the reservation; that when away 
from home white people bother his cattle and other property, thus pre- 
venting him from having anything; for these reasons he asked to be 
allowed. to relinquish “aud do hereby relinquish all my rights, title 
and interest to said land to the United States;” that he received no 
consideration for said relinquishment. This relinquishment was duly 
signed and acknowledged before Sylvan Winter, U.S. Special Allot- 
ting Indian Agent, who on August 28, 1895, transmitted the same to 
the Commissioner of Indian Affairs, recommending its acceptance, — 

On August 29, 1595, or about the date of said relinquishment, the 
Indian allottee sold to William C. Spalding | “one. log ao ae 
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and all improvements” upon ‘the lands so allotted and si ied a bill of — 
sale, duly witnessed. These improvements were sold. for $35, seven 
dollars of which were paid at the time of sale, The Indian, who can - 
speak, read and write the English language, testified that he thought 
he had the right to sell the improvements without the neuen agent’s 

consent. 

On September 7, 7, 1895, the Commissioner of indian Affairs submitted 
to the Department all the facts connected with the relinquishment, 
together with his recommendation that the proposed relinquishment 
be accepted, and that the United States agent of the Lower Brule and 
Crow Greek agency be authorized to dispose of any improvements 
upon the lands covered by said allotment, for the benefit of the allot- 
tee, and that the Indian, Knee, be permitted to- remove to the Lower 
Brule reservation and nae lands there. | 

On September 9, 1895, the Department, in accordance with. this 
recommendation, nccepted ” the Telau ehinent and authorized the 
‘Indian agent of said agency to dispose of any improvements upon the 
Jands for the Indian’s benefit, it not appearing that the Indian had 
then sold hisimprovements; also granted permission to the Indian to. 
remove to the Lower Brule reservation and mae lands ee if so . 
‘entitled. 

On October 5, 1895, the Commissioner of Indian Affairs. advised the 
Indian agent at Grae Creek, South Dakota, of the action taken by the 
Department, directing that ‘the inaamienions be carried out, and that. 
_ the Indian be advised “to remove to the Lower Brule reser vation and 

make a selection of lands there for allotment.” __ | 

On October 28, 1895, William ©. Spalding applied to alee home- _ 
stead entry for the NW.4 of the SW. 4 and lots 5, 6 and 7 of said Sec. 
28, aud on the same day Rian L. Spalding applied to make homestead 
entry for the S. 4 of the NW. 4 and lots 2 and 3 of said See. 28. These | 
applications embraced the lands covered by the Indian’s allotment, and — 
were on their presentation rejected, because “in conflict with Indian — 
allotment No. 72 of Willie Knee, made March 1, 1892.” 

The applicants filed their separate appeals, allesing the regularity of 
their applications, and that the land sought to be entered by them was 
at date of their applications open to settlement and entry 
for the former Indian allottee, Willie Knee, had at that.time duly relinquished said 
land to the United States, aud his relinquishment had been approved and allowed 
by. the Honorable Commissioner of. Indian Affairs. . 

Fred Treon, as Indian agent of said agency, on June 10, 1896, trans- 
mitted to the Indian office a copy of an agreement entered into January 
8, 1896, between Willie Knee and John Albers, by the terms of which 
Knee sold the improvements on the allotment to Albers for the sum of 
$25, Albers further agreeing that if he receives the filings on the allot- 
ment to pay to said Knee “one span of gray Norman horses and light. 
-. wagon.” The Indian agent in transmitting this agreement advised the 
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Tadian office that he had received from. Albers the price of the i impr ove- 
ments ($25), and had paid the same to Knee. . 
On January 16, 1896, the Commissioner of aida, Affairs advised | 
your office of all the proctodings: relating to the Indian’ s relinquish- 
ment, to the end that proper notations be made upon the records of 
your office showing that the lands former ‘ly cover ed by the Indian allot 


ment were released therefrom. 


Notation having been made upon the records of the local land office 
-gshowing the Indian’s s relinquishment, James W. Sanford, on On ury, 
29, 1896, made homestead entry for the SE. 4 of the NW. 4 and lots 2, 
sand 5 of said Sec. 28, and on the same aay Clyde E. anor fied 
homestead entry for the SW. 4 of the NW. z, the NW, 4 of the SW. 4 
and lots 6 and 7 of said Sec. 28, Sanford’s entry was thus in conflict 
with William ©, Spalding’s application as to said lot 5 and with Frank 
iL. Spalding’s application as to the SE. 4 of the NW. 4 and lots 2and 3. 
- Kinney’s Eun, was iu conflict with William C, Spalding’ s application 
~ as to the NW. 4 of the SW. 4 of Sec. 28 and said lots 6 and 7, and with 
Frank L, Spalding’s application as to the SW..4 of the NW. t of said 
Sec. 28. 
~ On February 3, 1896, John Albers, the purchaser of the Indian’s _ 
improvements, cold the same to Clyde E. Kinney, one.of the entrymen. 

On February 3, 1896, Frank L, and William C. Spalding united in a 
written protest aeainat the allowance of the entries of Kinney and 
Sanford, giving substantially the history of the case, their own appli- 
cations for the land, reciting their respective appeals; also that they 
had before said entries were allowed commenced to improve the lands 
for which their respective applications had. been made. They asked 
that a hearing be had to show their prior and better rights, etc. 

On February 26, 1896, your office ordered a hearing, which was duly 
had. The register aud receiver recommended that the protests be 
dismissed and the entries held intact. On appeal, your office, by | 
decision dated August 20, 1896, reversed that action, and directed that 
the entries be canceled, « without further notice to.the entrymen,” and 
that the two Spaldings be allowed to make entry of the lands for which | 
they had respectively applied. Upon a motion for review of that deci- 
sion, your office, on October 31, 1896, entertained the same, and held 
the entries of Kinney and Sanford intact. From that judgment Frank 
L. and William C. Spalding have filed an appeal. 

While the testimony of the two protestants was ssparater taken at 
the hearing, the register and receiver formulated their findings, and 


_ decided both cases together, for the reason that the facts in the two 


cases are similar and the same questions of law are involved. Your 
office followed that plan, and one appeal brings both cases sy this — 
_. Department. | 
The hearing was addressed mainly to the question of the kind of 
improvements which were placed ov the lands by the two Spaldings. | 
It appears that D. W. Spalding, father of the two applicants, obtained — 
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permission of the Indian in 1895 to enclose part of the land with a 
fence, which, with surrounding rivers and streams, made an enclosure 
which the indian and Spalding used as a pasture; this fence Spalding - 
gave to his sou, one of. the applicants; the improvements on the 
land purchased from the Indian by D. W. Spalding were in August, - 
— 1895, also given: to William C. Spalding.. Both applicants in that 
month. cut and laid four logs in the shape of a foundation for a house, , 
on their respective claims; they also hauled some logs. and placed them 5 
on their respective claims, and eacli put up a notice on his claim. It. 
appears that these improvements were observed by the entrymen, who 
prior to their respective: entries had notice of the claims of the two 
Spaldings. 

At date of the two entries (Jannary 29, 1896,) made by Sanford and — 
Kinney no one had established residence on the land, and it was for 
this reason that the register and receiver decided in favor of the 
entrymen. 

It is clear that so jane as the Indian Siioenent of the lands existed, 
_ it was not subject. to entry. But at the time (October 28, 1895,) Frank — 
L. and William C. Spalding applied to’ make their paspactive entries 
_ upon the lands, the Indian’s relinquishment had been (September 9, 
1895,) accepted by this Department, and the Indian agent had i 
(October 5, 1895) been so advised by the Commissioner of Indian 
Affairs. It is true, that when the Spaldings applied, the local officers 
had not then been officially advised of the action of the Department 

accepting the Indian’s relinquishment, and hence their records did not — 
' show what was then really true, namely, that the land was free of the 
allotment, and therefore subject to entry. The act of the Department 
—In.accepting Knee’s relinquishment was to all intents and purposes a 
judgment directing the cancellation of the allotment, and the order 
accepting the relinquishment prance the Indian the privilege of taking 
other lands. 

A judgment of cancellation takes effect as of the date render ed, and 
- the land released thereby from appropriation becomes subject to etry? 
as of such date, without regard to the time when such judgment is noted 
of record in the local office. John W. Korba, 24 L. D., 408; McDonald 
et at. v. Hartman e¢ al, 19 L. D., 547; Pomeroy Vs wetee y L. D., 1645. 
Perrott v. Connick, 13 its D., 598, | | 

Since the records at the ieeal office did not show the relinquishment ° 
of the Indian allotment at the time the Spaldings applied, the action 
by that office was wpon an incomplete record. - 

The appeals from that action were, however, pr omptly filed, ene | 
as grounds of. error the existing fact, viz: that when the applications | 
were presented, the allottees relinquishment had been made and. 
accepted by this Department, the land thereby being subject to entry. 

‘The appeals from the rejection of the applications having been taken, . 
- it was improper to allow the entries of Kinney and Sanford for the 
same land until those appeals had been acted upon, The ayaa of 
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the two Spalaine show that their arouuds: of error were sell taken, 
for, as before shown, the lands were then subject to entry. | 
The order of the Department accepting the Indian’s relinquishment 
also directed the disposal of the Indian’s improvements on the land. 
The Department then had no information that the Indian had already 
_ disposed of the improvements, but that. feature of the proceedings was 
not made a condition to the acceptance of the relinquishment, and has 
little, if any, béaring upon the merits of the case. 
The decision appealed from is reversed, the entries of Kinney and 
Sanford will be canceled, and Frank L. and William C. Spalding will 
be allowed to enter the lands, as per their respective applications. _ 


SETTLEMENT BEFORE SURVEY-—SECTION 2274 R. S. 
McKINNON v. ANDERSON. 


- Where two settlers prior to survey agree as to the line separating their claims, on 
the belief that such live would coincide with the official survey, and it is subse- 
quently found that their improvements are on the same.sub-division, their rights” 
should be adjusted, so far as in conflict, in accordance with the agreed line, by 
allowing the entry of one for the tract in question, on condition that he makes 
title to the other for such portion of said tract as would fall to him under the 
eae agreement, | 


Secretary Bliss to the Commissioner of the General Land Office, July 8, 
(W. V. D.) | 1898. : | (i. I. B.) 


This controversy involves the right to the SE. 4 of the NE. 4 z, Sec. ue 
T. 29.N., R. 11 W., Seattle, Washington, 

On i une 17, 1895, Olaf Anderson made homestead entry of said 
tract, with the S S.4 of the NW. 4 and the NE. 4 of the NW. 4, Sec..8. 
September 3, 1895, John Mok inion filed iis application to make 
homestead sutry of the SE. tof the NE. 4, the EB. $ of the SE. 4 of said. 
section 7, and the NW. 4 of ie SW, tof said Sein 8, which anid 

with the entry of Radersoe as to ae SE. 4 of the NE. 4 x, Sec. 7 

Upon the filing of an affidavit aliseiue prior settlement upon the 
tract in conflict, a hearing was ordered to determine the a be 
rights of the parties. 

The local officers recommended that the SE. 4 1 of the NI, + of Sec. i 
and the SW. 4 of the NW. + of section 8, sieal be divided scbording 
to the line originally wero upon. Upon the appeal of Anderson, | 
your office reversed said decision and dismissed the contest of McKin- 
non; from which cecision he has appealed. | 

The. testimony shows: that these claimants went upon the tracts 
embraced in: their respective claims prior to survey, having employed 
a surveyor to locate them, so that their claims would conform to the 
government surveys when made. -'The line run by: the locator as the 
dividing line between the two claims was supposed to be where the 
east and west line through the center of sections 7 and. 8 would os | 
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located by orci surveys, it eine the intention of the locator 
and both claimants that Anderson’s claim should be nor rth of said une 
and McKinnon’s claim south of it. 

The locator. then drew a diagram of each éigitn: oll separate pieces 
of board, and placed them on a tree on the line— aes son’s on the 


. north side and MecKinnon's on the south side. 


Considering that the line dividing the two claims would be, ee 
surveyed, the east and west line through the center of sections 7 and 
‘8, the iim of McKinnon, as indicated by the diagram, would have 
| — Rael seaugs as the E. 4 us the SW. 4 ads 7, the NW. 4 of the 
SW. 4, section 8, and the NE. 4 of the NE. 4, seotiar 18, while. Ander- — 
“So1’s “elaita would be designated by the subdivision soured by his | 
-eutry, and it was supposed by. all parties that their claims would ‘be - 
covered by such legal subdivisions. 

Acting upon the advice given by the surveyor anid iecaeon it being 
mutually understood between both parties that the line as run would 
vary but little, if any, from the government survey, they both placed 
_ their improvements upon the SW. 4 of the NW. 4 of section 8, Ander- 
son building bis house about iventy rods ae of the ine. and 

McKinnon placing his about twenty rods south of the line. | 

_ There is some testimony as to whether McKinnon’s house was not 
_ placed nearer to the line than Anderson’s, but it is immaterial. It is 
sufficient that both believed the line would vary but little from the gov- 

ernment survey and that their houses and improvemeuts were made on 

_ the north and south side of the line, under the belief that the land built 
‘upon was ¢mbracéd in the aa division intended to be entered when | 


_ + surveyed, by each party respectively, and that ample margin was given 


for any variation that might be shown by survey. — 
After the survey it was found that the east and west line through — 
the center of sections 7 and 8 ran thirty-five rods south of the line. 
fixed by the locator as the supposed east and west line through the 
center of said sections, which placed the uaprove mente of each on 1 the 
same legal subdivision. 

If the government line had. conformed to: the supposed line upon 
which these settlers acted when they located their claims, there would | 
have been no conflict between them, and the question arises whether. 
their rights should now be adjusted according to this line, or whether 
they should be adjusted by awarding’ to each party the technical sub- 
division by which they supposed their claims would be designated. 

The act.of March 3, 1873 (R. S., 2274), was intended to provide a 
means by which the rights of settlers, initiated prior to survey upon 

the same subdivision, could be adjusted according to the lines of their 
respective claims by allowing the technical subdivision to be entered 
by one of said settlers upon the condition that he convey to the other — 
the portion covered by his occupation and improvements. 

This law can with stronget equities be invoked in this case, where. 

the boundary between the respective claims was established with a full 
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| understanding that the pints should be adjusted according to it and 
with the belief that the government survey would so nearly conform to 
it as to come within the margin fixed sy each between | the improve- 
ments and said line as agreed upon. 

~ It is true that there was an understanding beiween ieee: settlers 
| thatif the government line should not correspond with the line as fixed 
by the locator, each one would adjust his claim and improvements _ 
accordingly, but this agreement was made upon the supposition that 
the variation would be but slight, and did not contemplate that the 
‘discrepancy. would be nearly one half of the legal subdivision. 

After McKinnon ascertained that their claims would be in conflict 
as to the SH. 4 of the NE. 4, section 7, and the SW. 4 of the NW. { of 
section 8, by rea of the concen Toeation of the ite he stoved to 
and seeupied the NW.4 of the SW. 4, section 8, because his entry 
- would be diminished by the conflict and he evidently wanted to secure 
- sufficient land to make his full entry. This action on his part did not 
in any manner affect his right to that portion of the tract from which 
he had removed, nor indicate. that he intended to surrender any rights 
thereto by reason of his prior settlement. . Anderson did not act upon 
it, nor was any one misled by it. It was simply taken in order to 
‘supply the loss to his claim by reason of the conflict. 

The rights of these parties should be adjusted so as to give to cach 
one that portion of the land originally occupied by him, but as McKin- | 
nou has made no application for any portion of the SW.4 of the NW. 4 
of section 8, their joint entry should be confined to the legal Sahai 
‘sion in controversy. To this end, Anderson will be allowed to perfect 
his entry for the tracts embraced inerei, upon condition that he make 
title to McKinnon for the portion of the SB. 4 1 of the NE. 4, Sec. 7, south 
of the line agreed upon between the parties as the dividing line between - 
the claims, when he shall have completed his oe of the tracts applied 
for, 

Your decision is reversed. 


HOMESTEAD APPLICATION —SECTION 2294 R. 3. 
J OHNSTON v. BANE. 


Section 2294 R. S., as smenaee by the act of May: 26, 1890, war rants the allowance of 
an application to enter, sent by mail, where it is made to appear that the home- 
steader, by reason of poverty, and (listance from the local office, is unable to pre- 
sent his application in person. 

The failure of an applicant for the right of entry to sign his demiiiee tion is not a fatal 
defect, where the accompanying affidavits are properly executed; and the local 
otfice in such a case should suspend action on the application, and aliow the 
- applicant a reasonable time within which to cure the defect. 


 Aeting Seeretay -y Ryan to the Commissioner of the General Leva Office, 
(W.V.D.) 2 3 July 9, 1898. oo (G, B, G.) 


_ This case involves the SE. 4 of Sec. 27, T. 27 N., B. 2 W., Perry land 
district, Oklahoma, a and i is before the Department on & motion for review 
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of departmental decision of November 23, 1897 (unreported), which 
motion was duly entertained, and has been refiled with evidence of © 
service. 

‘The material facts of the case are these: : 
~The defendant, Walter E, Bane, made the race for this land on the 
day of the opening, September 16, 1893, and settled thereon shortly 
after one o’clock of that day, by setting his flag and digging a small 
hole. On September 18, he started a foundation for a house, by dig- 
ging four holes, about two feet square and one foot deep, also.a well 
about two feet across and one foot deep. On Tuesday morning after — 
the opening, he started for the land office at Perry, in a wagon, which 
place he did not reach until Wednesday afternoon. He made out a 
number in the filing line. Then made inquiries as to when he could 
file, and was told that it would be amonth. He stated on the witness 
stand, at the trial of this cause, that he had about twenty dollars in 
money; that he got a lawyer to make out some papers for him, and act- 
ing under his advice he went before a judge at Newkirk and swore to 
the papers, and that after paying that officer one dollar, and paying 
three dollars for repairing bis wagon, he only had one dollar left, exclu- 
sive of land office fees, which fees he sent by registered mail, with his 
- application, from Arkansas City to the land office at Perry. 

This application was notsigned. With the application was the-usual 
homestead affidavit and a further affidavit, in substance, that the land 
applied for is situated in “ K” county; Oklahoma, over fifty miles from 
the United States land office at Perry; that affiant had not sufficient: 
means with which to defray his expenses to and from said land office, 
and could not appear in person at said land office for the purpose of 
making entry. 

-~ This application, with. the accompanying affidavits and fees, was 
received by the local officers September 23, 1893, and was rejected by 
those officers “for insufficiency of special. afiday it and failure to sign 
application. ” Bane was not notified of this action. 

On November 16, 1898, the plaintiff, Albert A. Johnston, made appli- 
cation to enter the tract, which the local officers suspended to await - 

' action upon Bane’s movected application. — 

‘On November 17, 1893, Johnston filed a protest against allowing all 
entry on Bane’s application, alleging that he, Johnston, settled on the 
land at about ten o’clock A. M., September 29, 1893, and that his set- 
tlement was made before Bane’s. application and before any settlement 
made by Bane or any other person. 

' On January 8, 1894, Bane signed his application: : 

— January 9, 1804, the local officers ‘“‘removed” the rejection, and on 
February 22, 1894, issued homestead entry receipt on said application. 

‘The local officers afterwards ordered a hearing on Johnston’s protest, 
which was had February 20, 1895, and as a result of this hearing found _ 
that Bane was the first to perform an initial act of settlement, but that 
he failed to follow up such act by permanent improvements and resi- 
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dence within a reasonable time; that Johnston made settlement as 
alleged by him and did follow up his initial act of settlement by 
improvements and residence within a reasonable time; that it was error 
to allow Bane to make entry for the land while Jobustow’s protest was_ 
pending, and that the protest having been filed during the time Bane’s 


application remained rejected, was equivalent to the intervention of an’ 


adverse right. Thereupon, it was recommended that Bane’s entry be 
canceled and Johnston allowed to make entry for the land. From this 
action Bane appealed to your office. | 

Your office, in considering the case, March 5 Oy 1896, ‘after noting that 
the testimony showed that Johnston made his settlement on the land 
after Bane’s application was received at the local office, and that Bane. 
established his residence on the land within six moaths after said appli- 
cation was so received, held that his special affidavit brought the case 
within section 2294 of the Revised Statutes, as amended May 26, 1890, 
allowing certain applications by mail, that the informality of having 
failed to sign the application was not fatal, and that the rejection of 
_ said application by the local otticers was error. The decision of the local 
officers was therefore reversed and Bane’s entry held intact. 

On appeal to the Department your office decision was affirmed. 

The record has again been carefully examined. 

It is clear that Bane’s settlement was accomplished and his applica- 
tion. by mail received at the Jocal office before Johnston went on the 
land. It is also shown that Bane established his residence within six. 
months after sending his application by mail.to the local office. It is 
insisted in the motion for review, however, in substance, that the facts 
stated in Bane’s special affidavit are untrue; that even if true, the 
application by mail was unauthorized; that if true and sufficient in law 
to authorize the application, still the application itself was without effi- 
cacy until it had been signed by the applicant; that it was not so signed 
until long after Johnston’s settlement had been made and protest exe- 
cuted, and that therefore the parties should be remanded to their set- 
tlement rights. In this view, it is argued, the record shows that Bane’s 
settlement was not followed up by residence and cultivation within a 
reasonable time, and that Johnston is entitled to the land by reasou of 
his settlement, residence and cultivation. 

The record shows that the laud in cou troversy is a day’ s travel from 
the Perry land office. ‘Chis-question was gone into extensively at the 
hearing, and a large preponderance of the testimony shows that the 
distance over the most available route now traveled is more than forty © 
miles. It is certain, too, that it is fifty miles by the route traveled by. | 
Bane when he made his first trip to Perry. | 

There is nothing in the record to impeach the far ther statement in 
Bane’s affidavit that he was practically penniless. It was shown that 
he was at that time the owner of eighty acres of land in Kausas, which . 
~ rented at two hundred dollars a year, but it was also shown that the 
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land was heavily mortgaged, and that the whole of this cent inoney 
was by contract applied each year on the mortgage debt. 
It is a matter both of record proof and common notoriety that the de- 
lays at the Perry land office after the opening were very trying to home- 
seekers. Provisions were scarce and dear, and it was practically impos- , 
sible for a penniless man to wait for days and weeks for his turn to file. 
Section 2294 of the Revised Statutes, as amended by the act of May 
26, 1890 (26 Stat., 121), is, in part, as follows: 
~ In any case in which the applicant for the benefit of the homestead, pre- -emption, 
timber culture, or desert land law is prevented, by reason of distance, bodily infirm- 
ity, or other good cause, from personal attendance at the district land office, he or 
she may make the affidavit required by law before any commissioner of the United 
States circuit court or the clerk of a court of record for the county in which the | 
land is situated, and transmit the same, with the fee and aia to the nee: 
ter and receiver. © 
It is believed that the case of Bane is within the spirit of this law. 
The two causes specifically mentioned in the act are “distance” and 
“bodily infirmity,” but by the further language of the statute—“ or’ 
other good cause”—the officers of the land department are clothed 
with a large discretion. If the distance of this land from the Perry 
office were not in itself sufficient to authorize a filing by mail, this, 
considered with the further showing of the poverty of the applicant 
and the conditions existing at said office, makes a strong showing, and 
one which should prevail. Bane was prevented by ‘‘good cause” 
“from personal attendance at the district land office,” his affidavit was 
executed before the clerk of a court of record for the county in which 
the land lay, and his application should not have been rejected, unless _ 
fatally defective on account of his failure to sign it. The application. 
was not bad for that reason. It shows on its face that it was Bane’s 
application for the land in controversy. It was accompaniéd by two 
affidavits properly executed. Bane can neither read nor write. His 
failure to sign the application was an unimportant oversight, for which 
he will not be held to damaging responsibility. The local officers should 
have suspended action on the application, notified the applicant of the 
defect, and allowed him a reasonable time within which to cure it. 
There is no difference between an application to enter land placed of 
record and one offered: and erroneously rejected, so far as the rights of 
the applicant are concerned, and Johnston acquired no rights on the 
land as against Bane while his application was pending, and until 
finally and properly disposed of. If Bane had received notice of the 
action of the local officers a different question might be presented. 
' But he received no such notice, oe is not chargeable with laches in 
failing to appeal. | 
In this view it is not necessary to consider the soudieiee claims of — 
these parties under their settlement rights. Bane established his resi- 
- dence within the time required by law, and has since cultivated. and 
improved the land in manifest good faith. 7 
The motion for review is denied. 
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RAILROAD GRANT—RELINQUISHMENT BY THE STATE. 
| _ THEuscH v. ‘Sr. Pau, MINNEAPOLIS AND MANITOBA Ry. Co. 


| An dppiten for the right of entry for land embr faced in. the erant for the use of the 
St. Paul, Minneapolis and Maniteba Ry. Co. is not entitled to plead the benefit. 
of the State act of March 1, 1877, if it appears that the land in question was not 
one of the tracts described in the deed of relinquishment executed under said. 
act, and that the SppHcans was not a settler thereon at the date of said act, 


Acting Secretary yan to the Commissioner of the Gener al Land Office, | 
eee - — Tuly 9571898. — - (i. B., Jr.) 


This is a contest between Anton Theusch and fie St. Paul, Minne- 7 
apolis and Manitoba Railway Company for title to the E. 4 of the SH. 4 
of section 29, T, 131 N., R. 39 W., St. Cloud, Minnesota, land district. 
The land described is. within the place limits of the grant to the State 
of Minnesota by the act of March 3, 1857 (11 Stat., 195), as amended 
by the acts of March 3, 1865 (13. Stat., 526), and March 3, 1871 (16. 
Stat., 588). It is claimed by said company as successor to the St. Paul . 
and Pacific Railroad Company, successor to the State, on account of 
the St. Vincent Extension of the latter road. The line of the road was 
definitely located December 19, 1871, and the land was. listed by the 
Manitoba Company on October 28, 187 9, | 
_ The land is also within the thir ty mile cademmity limits of the grant 
of July 2, 1864 (13 Stat., 365), to the Northern Pacific Railroad Com- 
pany, ana is embraced in the company’s indemnity list No. 45, filed 
April 27, 1892, which list was rejected by your office, as to the tract j in 
controversy, on October 10, 1896, after a hearing to which both said 
companies and Theusch were parties, as will more clearly appear here- 
inafter. No appeal having been taken therefrom, your office finally 
closed: the case, as to the last named company, on December 24, 1896. 
The Northern Pacific company is therefore no longer claiming the land. 

On June 14, 1894, Theusch applied to enter the land as a homestead, 
alleging that one Auigant Molin g had settled on the land in heat 
1872, “in connection with the W. 4 SH. +4 of said section,” had com- 
-menced improving the land. “in the spring of 1874,” and claimed the 
same as part of his homestead until 1883, ‘when he sold his improve- | 
ments and possessory right to said land to said Anton Theusch,” and - 
that since such sale he (Theusch) “has occupied, cultivated and 
improved the same each year to the preseut time” : : wherefore he asked 
a hearing. | | | 
_ A hearing, to which all dhe claimants named above were parties, was — 

held on January 25, 1895. On February 27, 1895, the local office ren- — 
ered deam ini aiecrses Theusch, to the effect that there was no 
testimony showing or tending to show that Moling settled upon or 
- tnproved the land in contr ve prior to June 22, 1874, that he made 
monrestont entry for the E.43 4 of the SE. 4, the SW. 4 of the NE. 4 and 2 
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the SE. 4 of the NW, ae of said section, patent for which issued August 
4, 1893, aud that Theusch could not acquire any right to the land by 
virtue of Moling’s settlement, and so rejected his application.” Theusch > 
appealed. Under the appeal, your office, on June 27, 1896, considered 
the claims of all parties, affirmed the rejection of Theusch’s application, 
held that the land passed to the St. Paul, Minneapolis and Manitoba 
Company under its grant, and that the Northern Pacific company had 
no claim to the land, not having made selection thereof and it not 
being within any withdrawal for the benefit of that company on its gen- 
eral route. On-review, at the motion of the last named company, your 
office, on October 10, 1896, modified its previous decision as to that 
company to the extent of Andie that the land was embraced in the. 
company’s indemnity list No. 45, filed April 27, 1892, but held that the. 
land passed to the St. Paul, Minneapolis and Manitoba company under — 
its said grant, and SO, as hereinbefore stated, rejected the former com- 
pany’s selection. : im 3 | 
- From the rejection of his application Theusch now “prosecutes an 
appeal to the Department, his contention being that by virtue of the 
settlement of Moling and the provisions of section ten of an act of the 
legislature of Minnesota, passed March 1, 1877 (Special Laws Minne- 
sota 1877, p. 257), the said tract was excepted from the grant under 
which the St. Paul, Minneapolis and Manitoba company claims. 

By the terms of the grant to the State, repeated in each of the acts — 
of 1857, 1865 and 1871, supra, the lands granted were to be subject to 
the disposal of the lecisiatere of. the State for the purposes of building 

the several lines of railroad indicated in the acts aforesaid. The com- 
pany having failed to build the St. Vincent Extension and other exten- 
sion lines within the time allowed therefor, the legislature of the State 
by the- act. of 1877, supra, provided for an extension of time for the 
building of these lines, imposing, however, certain conditions and 
limitations, among which are the following: | 

Sec. 10. The Saint Paul and Pacific Railroad Company, or any company or cor- 
poration taking the benefits of this act, shall not in any manner, directly or indi-. 
rectly, acquire or become seized of any right, title, interest, claim or demand in or 
to any piece or parcel of land lying or being within the granted or indemnity limits 
of said branch lines of road, to which legal and full title has not been perfected in 
said Saint Paul and Pacific Railroad Company, or their successors or assigns, upon 
which any person or persons have in good faith settled and made or acquired valu-. 
able improvements thereon, on or before the passage of this act, or upon any of said — 
lands upon which has been filed any valid preemption or homestead filing or entries— 

‘not to exceed one hundred and sixty acrés to any one actual settler; and the gov- 

— ernor of this State shall deed and relinquish to the United States sl pieces or par- 

cels of said lands so settled upon by any and all actual settlers as aforesaid, to the 
end that all such actual. settlers may acquire title to the lands upon which they | 
actually reside, from the United States, as homesteads or otherwise, and upon the 
acceptance of the provisions of this aet by said company, it shall be deemed by the 
governor of this State as a relinquishment by said company of all such lands so occu-. 
pied by such actual settlers; and in deeding to the United States such lands, the 
governor shall receive as pr ima facie evidence, of actual settlement on said lands, the — 
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testimony and ev idence or copies thereof heretaire or which may be hereafter taken - 
in cases before the Jocal United States land offices, and vecided in favor of such 
_ settlers. ; 
On J une 23, 1880, the governor of I Minnesota, i in pursuance of the 
; legislation ee met out, and by virtue of the authority therein, exe- 
cuted a deed of relinquishment to the United States for certain tracts 
of land along the line of the St. Vincent Extension, ‘‘for the use and 
- benefit of the persons” named therein. Said deed was filed here July 
29, 1880. Attached ther eto is the governor's certificate that— | 


the ¢ accompanying deed of relinquishment, executed by me in behalf of the State — 
of Minnesota to the United States, embraces a description of all lands within the ~ 


Limits of the grant pertaining to the line of railroad known as the St. Vincent. — 


Extension of the St. Paul and Pacific Railroad, ‘upon which any person or persons — 
have in good faith settled and made or seGuited valuable improvements or upon 
which there had been filed-any valid pre-emption or homestead filing or entry prior 
to March 1, 1877,” together with tlie naines of the settlers found to be legally and 
equitably entitled to the same respectively, in accordance with the provisions of an 
act of the Legislature of Minnesota, approved March 1, 1877, entitled: “An Act to 
provide for the completion of the lines of railroad commonly kuown as the St. Paul 
and Pacific Extension Lines.” 
_ The tract which Moling subsequently entered, aaa which has been 
patented: to him, is among the tracts described in the deed of relin- 
quishment, and he is named therein as the settler thereon,on March 1, 
1877, for whose use and benefit the deed, as to that tract, was executed. _ 
The deed recites that the railroad company “accepted all the benefits, 
conditions and provisions of said act,” and that the finding and deter- 
mination thereiu as to the tracts and persons who had settled thereon 
was made “ after a full hearing and examination of the evidence in the 
premises, as provided in section ten (10) of said act, and after hearing 
argument thereon by counsel for said railroad company.” In St. Paul, 
Minneapolis and Manitoba Railway Company v. Moling (7 L. D., 184), 
which was a contest between the company and said Moling for the land . 
relinquished by the State in his favor, the Department held (syllabus) : 
By the acceptance of the terms fixed by the State legislature, in extending the 
time for the completion of the road, the company relinquished all rights in lands to — 
which it had not acquired full and legal title, and that were occupied by actual | 
settlers prior to the passage of said act, and authorized the governor of the State . 
to reconvey. such lands to the United States, — | 
See also the same doctrine in same v, . Morrison, 4 L.D. , 300, and 
game v. Chadwick, 6 L. D., 128 | | 
The said legislation by the State, its acceptance by the company and 
- the formal relinguishment by the governor of the lands described in 
his said deed, which were thus freed from the operation of the grant, 
did not in any way affect the status of the land Theusch claims. | It 
was not so relinquished and freed thereby from the grant. It is not 
one of the tracts or parcels described in the deed. Theusch was nota. 
settler thereon, nor on any of the lands described i in the nee of relin- | 
quishment, on March 1, 187 T. . . | 


fo 
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 SItis not necessary to consider, or to comment upon, at any length, 
the testimony of Moling and one Kuoerl, taken at the hearing, to sup- 


~ port the allegation that Moling claimed the tract in controversy up to — 


1883 under his settlement and residence on the adjoining land. ‘The 
determination by the governor, in 1880, of what land J Moling claimed 
on March 1, 1877, by reason of his S ilewicat: and Moling’s acccept- 
ance of that determination, disprove such testimony. Be the facts 


upon that point as they may, however, they could not avail Theusch 


anything, since, as already stated, the land he claims was not relieved 
from the operation of the grant under the provisions of the State act. 

It is not shown nor alleged that the land was settled upon, nor that 
any right adverse to the company had attached. thereto at the date of — 


3 the original grant, or the change of line by the act of 1871, or at the 


date of the definite location of the line in December, 1871. The right 
of ther ailroad company attached, therefore, at date of definite location 
and has since remained intact. . 

The pecision of your office is affirmed accor srdingly. 


- SCHNEIDER v; LINKSWILLER. EP AL. - 


‘Motions for review and rehearing denied by Acting Secretary | 
Ryan, July 11, 1898. See ee decision of March 18, 1898, 


26 L. D., 407. 


——— 


_ SETTLEMENT RIGHTS—NOTICE OF CLAIM. | 
_ANNIS v. NAYLOR. 


Notice of a claim is not the basis of title; and where settlement is relied upon as the 
. basis, failure to maintain such settlement may be taken advantage of by a later 
settler although he may have notice of the prior claim, - | 


| Secretary y Bliss to the Commissioner of the Gener al Land Office, July 1, 
(W.V.D.) 5, 1898. | — GELW,) 


It appears from your. office decision of Febr uary 25, 1896, in the case 
_ of John Annis v. Joseph C, Naylor, that “on October dD, 1893, one Mar- 
cus L. Carlisle, who had theretofore exhausted his homestead right, 
filed his application for restoration of right, and to make second home- 
stead entry for lots 1 and 2 and S. 4 of NE. 4, Sec. 3, T. 28 N., R. 25.” 
Perry land district, Oklahoma. , 
On October 26, 1893, Joseph C, Naylor applied to enter the land, and 
filed his protest apainst the allowance of Carlisle’s AP DMESHOn, alleging 
prior settlement. 
November 27, 1893, John Annis filed ie corrobor ated affidavit alleg- 
ing settlement prior to both Carlisle and Naylor, and thereafter, on 
November 29, 1893, filed his homestead application for the land. On 
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- May 25, 1895, Carlisle dee his application. On J uly 16, 1895, a 
hearing. was had between Annis and Naylor, at which both parties | 
appeared and submitted testimony. 

On August 1, 1895, the local officers rendered a acticin in which 
- they found, in. substance, that Aunis was the prior settler, and while 


_ ordinarily it would be held. that he did ot establish cecidence within 


a reasonable time, yet inasmuch as Naylor had knowledge of his prior 
settlement before he made any v valuable improvements, and had said 
that if Annis was not disqualified by reason of having made the race 
from Chilocce reservation he would give him 0 tr ouble, Annis had the 
better claim. They therefore recommended the dismissal of N ayOl® 


a application, and that Annis be allowed to make entry. 


Naylor appealed, and your office, in the decision of Febr wary 25, 1896, 
supy a, reversed the local office and held that while Annis was the prior 
settler, he had failed to follow up his initial acts by the establishment — 
of residence within a reasonable time and that Naylor’s right was supe- 


- Ylor, and he would be permitted to perfect his. application. Aunis a 


— moved for review of said decision, and on September 16, 1896, your 
office adhered to the decision, and denied the motion. 
- From.said decisions Annis has appealed to the Department. at | 
_ From a careful examination of the decision rendered by the local : 
officers, and those rendered by your office i in the case, the conclusion is. 
‘peached that there is practical concurrence of the two offices in the 
finding of facts, and only a difference. as to. the proper conclusions to 
be drawn from the facts. : 
_ The errors alleged to have been sim may, therefore, be eponerly 
classed as errors of law. There i is but little, if any, controversy between | 
counsel for the parties as to the material facts, but they differ as to the 
meaning and significance of the facts testified to and the inferences 
which may be legally drawn therefrom; a 
It is conceded that Annis staked the land and laid claim to it on Ane. 


day of the opening, September 16, 1893. Naylor commenced his settle- 


ment on September 20, 1893, by settin g upon the land a stake and flag, 

with his name written thereon.. On September 22d he commenced a 
well near. the southeast corner, whicl he never completed, for the 
reason that when he returned to it he found it had been plowed around. 
‘On the 25th or 26th he commenced to make improvements near the — 
northeast corner, and slept on the land Octoberi1st. In that month he 
erected a small sod house, now used for a hen house, and in the latter 
part of October he began the house which he afterwards oceupied as a 
dwelling, and moved, with his family, into it on the 16th day of Novem- 
ber, 1893, a few days after its completion. When he staked the land 
he saw cone stone on the northwest corner, and near there a stake with 
a white rag attached. He learned Annis was the claimant the last of 
September or first of October. He also admits that there was some 

plowing on the land about the 25th of September. In October he saw 
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Annis turning up ied with apadé, every: few steps, aloitz the line 


from the northeast to the southeast corner. Up to about October 20th 
- Naylor’s improvements consisted of his stake, a well started, a few fur- 
rows plowed, and some breaking in order to get sod for his sod house. 
He had at date of the hearing a dwelling house, twenty acres in culti- 


vation, ten or eleven acres in pasture, eighty-four fruit trees, two 


hundred and fifty grape vines, a cave, a chicken house, aud a well— 
estimated to be worth about two hundred dollars. 

_Jobn Annis, after staking the land. on September 16, 1893, and aig. 
ging.a three cornered trench, remained upon it during the evening | 
and stayed on it the night of the 17th with one of his boys; was on the 
claim the following Sunday; on Monday following he sent his two sons 
to the land with a load of stones, which were laid in a square form for 
a foundation, upon which his house was afterwards built; broke a small 
_ piece of land on the 23d of September, and some more on the 25th, and 

planted some peach seeds, hickory nuts and acorns on the. 23d; on 
December -16th hauled a Ioad of manure on the land and left.it in a 
heap; also dug a hole that day; wentagain to the land on the first day 
of March, and began to build a house and moved into it on the 14th 
day of Marvel, 1893, and has since resided on the land; has a dwelling 
house, hen house, stable, fifty-five acres in crop, nearly eighty acres 
fenced with two wires, and sixteen head of stock in pasture, also stock 
shed and pond in pasture. 

The chief question which grows out of the facts stated is, whether or. _ 
not plaintiff established residence within a reasonable time after stak- 
ing the claim. If this question can be answered in the affirmative, his . 
right 1s clearly superior to that of defendant, as he per for med ete first | 
initial acts of settlement. : 

It is insisted by counsel for plaintiff that, inasmuch as he finally fol- 
lowed his initial acts of settlement by the establishment of -residence, — 
he must be presumed to have intended to make the land his residence 
from the time he performed the first act of settlement, and-is to be 
regarded and treated as an inhabitant of the land from that date. That: 
he did not in fact reside upon it until two days before the expiration of 
six months from the day on which he staked is admitted, and if it be 
held that his residence was established within a reasonable time, it 
would appear that six months was a reasonable time to allow a settler _ 
who has no entry: of record to establish residence. Unless the circum- 
stances of the case are such as to take it out of the ordinary rule, it . 
can not be so held. It is to be borne in mind that neither party has an 
entry, and that each has upon him the burden of showing his right as | 
a settler to make entry. Annis seeks to avoid the consequences of his 
delay in establishing residence, by showing ill health and poverty, as 
an excuse for the failure. He resided nine miles from the claim, draws 
a pension of thirty dollars per month, and had at date of hearing six- 
teen head of stock, but claims: that me pension was largely devoted to 
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paying off a mortgage debt, and that her was aneols to per feist manual — 
labor between the time he staked the land and the establishment of 
residence upon it, growing out of the fact that he. was suneng from 
an ulcerated or sore leg. 

Both your office and the local office : agree ial re plea of poverty 
| and sickness is not sustained in such w ay as to make it available as an 
| excuse, and. this conclusion is evidently supported by the record. | 

The other and remaining ground upon which plaintiff claims his right — 
to be superior to that of defendant is, that defendant had actual notice 
of plaintiff’s claim and is estopped by his admission from setting up 
anything against plaintiff’s claim, except his disqualification by reason _ 
of his having started from the. Chiloceo reservation. This secins to be 
the ground upon which the decision of the local office rests. It is there- 
fore necessary to consider both the effect of the notice to defendant of 


_ plaintiff's S prior settlement and the effect of his admission that plaintiff a 


was prior to him in performing initial acts of settlement. 

The requirement that the settler shall make improvements and. estab- | 
lish residence on the land, it is insisted, is only for the purpose of 
making public the existence of his claim, and that actual notice of the 
claim to a-later settler, as in this instance, accomplishes the purpose of 
the law. This contention is not believed to be sound, since the settler 
must make improvements and establish residence in a reasouable time, 
or the land must be treated. as public land and subject to other dispo- 
sition. Notice of a claim is not the basis of title, and where settlement . 
is relied upon as the basis, failure to maintain it may be taken advan- 
tage of by a later ‘Settler, although he may have notice of the prior 
claim. | 

The defendant established residence within a “Tittle less than two 
months from the date of his settlement, and your office held this to be 
a reasonable time, under the facts disclosed. by the record, and that 
conclusion is in accordance with the former rulings of the Department 
in-similar cases. Your office also concluded that the plaintiff failed to 
establish residence within a reasonable time, and this conclusion seems 
to be supported by the record. , 

The only question, then, would seem to be whether there was any 
agreement or admission upon the part of Naylor which induced the 
plaintifi to delay the establishment of residence on the land, which — 
would operate as an estoppel upon Nay lor and peace him four taking | : 
advantage of plaintifi’s laches. a ; 

On pages 17 and 18 of the testimony, Annis testifies that oh Septem- 
ber 25th Naylor and Mr. Arnett came to his | : 
house in Arkansas City, and wanted to know if he could. pat s some improvements on 
there (meaning the land in dispute), so if the Chilocco. run did not hold good, he 
would be the next man, and if the tones run was good, he would get oif of inate) 
_ and give me no more trouble. 


Ques. What did you tell him at that time with veference to allowing him to. put 
unapepeemcnts on one place? » ofc a 
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Ans. I forbid him or any one else to put improvements | on my homestead. 

Ques. When was the first time that you ever learned that Mr. Naylor was claim- . 
ing the tract of land, or found any evidence of settlement thereon claimed by him. 

Ans. I don’t remember the date, but the conversation. took place between me and 
Mr. Nay lor, that was on the claim, and I asked him if he had not been down to 
. Perry and filed, and he said he had, and I said what did you. do that for, and he 
_ answered me, “I was afraid you would not file on it.” _ 
Ques. Did he at that time inform you that if the Chilocco ruuners could foi that 
he would not bother you? . 

Ans. Yes, sir. 

+ Nay lor wanes that wel he visited Annis, September 25,1 1893, he 
told him that if he was the settler on the fend and the Chiloceo run- 
‘ners were held good, he would give him no trouble but denies the a 
conversation testified to by Annis. 7 

It does not appear that Naylor made the statement to delay the. 
improvements of Annis, or to prevent him from establishing his resi- 
dence upon the land. In explaining his delay in establishing residence, 
Annis nowhere states that he was induced to delay by reason of Nay- 
lor’s statement, but seeks to excuse his delay on other grounds. It also 
appears that when Naylor sought the consent of plaintiff to his settle-_ 
‘ment, he did not obtain it, but was forbidden to settle. He stands on 
his rights as a settler. He had notice of plaintiff’s initial acts. His. 
admission had reference merely to the priority of those acts over his 
later ones. It would be illogical to conclude that he thereby estopped. 
himself from taking advantage of a defect in the plaintiff’s claim which’ 
did not then exist, but which arose afterwards. These adverse claim- 
ants were under equal legal ablipauons to make improvements - and | 
establish residence. 7 | 

Your office decision is acer dinely affirmed. 


“CIRCULAR RESPECTING THE LOCATION AND ASSIGNMENT OF SCRIP 
ISSUED UNDER DECREES OF THE UNITED STATES SUPREME COURT, 
PURSUANT TO THE ACTS OF JUNE 22, 1860, MARCH 2, 1867, AND JUNE - 
10, 1872; AND ALSO SCRIP ISSUED UNDER THE ACT OF: JUNE 2 , 1858. 


DEPARTMENT OF THE INTERIOR, | 
GENERAL LAND OFFICE, 
| / : Washing gton, D), Os May 81, 1898. 
REGISTERS AND RECEIVERS, 
| United States District Land Offices. 

GENTLEMEN: The act of Congress appr roved I une 22, 1860, entitled — 
“An act for the final adjustment of private land claims in the States of 
Florida, Louisiana, and Missouri, and for other purposes” (Statutes, 
vol. 12, page 85), provides, in its sixth section, ‘That whenever it shall 
appear that lands claimed, and the title to which may be confirmed 
under the provisions of this act, have been sold in whole or in part by 
the United States prior to such confirmation, or where the surveyor- 
genera! of the district shall ascertain that the same can not coe surveyed 
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and located, tite. par ty in whose fiver the title is confirmed shall have 
the right to enter, upon any of the public lands of the United States, a 
quantity of land equal in extent to that.sold by the Government: Pro- 
vided, That said entry be made only on lands subject to private entry at. 
one. dollar and twenty-five cents per acr e, and as far as may be possible. 
in legal divisions and subdivisions, pecoruis to the surveys made by 
the United States.” 

The provisions of said act were extended and supplemented by the 
acts of March 2, 1867, and June 10, 1872, and they have been further 
supplemented by the act of January 28, 1879, entitled “An act defining 
the manner in which certain land scrip may be assigned and located, 
or applied by actual settlers, and providing for the issue of patents in 
the name of the locator or his legal hi ence ae ” a copy of which | 
is hereto attached. 3 
. In pursuance of the provisions of (hess Anke scrip has been issued | by 
this office, the several certificates of which, representing various quan- 
tities of land, according to the aucunetances oe the respective cases, 
may be located | in legal subdivisions on any public land.in your district _ 
subject to sale at private entry at $1.25 per acre, any small excess in 
such subdivisions over the area called for in the scrip to be paid for in | 
- money; or they may, under the second section of the act of January 28, 
1879, be received from actual settlers in payment of pre- -emption sania 
.or in commutation of homestead claims, eveu where the same embrace 
lands subject to entry at the double-minimum price of $2.50 per acre, — 


in the same manner and to the same extent as is now authorized by law 


in the case of military bounty-land warrants. But the law authorizes 
‘no fees to be collected by the district land officers ou account of locations 
made with this scrip. 
| When such scrip is pre esented. in pavinene of a \ pre: ee claim. com- 
posed of lands subject to entry at $2.50 per acre, the pre-emptor, iu addi-- 
tion to the serip surrendered, will be required to pay in cash the ditfer- | 
ence between the value of said scrip at $1.25 per acre and that of the. 
tract-embraced in his claim; or to surrender additional scrip; thus 160 
acres of double-minimum land may be paid for by the surrender of one 
piece of scrip for 160 acres, aud the payment of $200, or by the surrender 
of tee pieces of Scrip for 160 acres each or one piece for 320 acres... if 
the value of the scrip should exceed that of the lands entered therewith, 
the pre-emptor will receive no repayment thereof from the United States; 
but if the! and, at its rated price, should exceed the scrip in value, such 
excess must be paid by the locator with cash. It will be required also, 
in the locatiou of a tract subject to entry at a greater minimum than 
$1.25 per acre, that each piece of scrip shall be located npon a specific 
subdivision thereof, and that the excess in area of the land, if any, shall 
be paid for in cash. The same mutes will aoe in commutations of 
homestead claims. — | 


You willin ae), case e require the e party desirin g to ied to surT Bader | - 
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the scrip and make application aesordins to atkaoled form A; when, if 
no objection should appear, you will allow the location to be made, prop. 
erly fill up the heading of the application by inserting the number of the 
certificate of location, the register and receiver's number, the date of 
the decree, and the claim for which the certificate of osation was ISSUCD 

. for which blanks are left in the form. 

You will then issue a certificate of entry in quoicue coding to 
form B annexed, one of which you will deliver to the. party to be held’ — 
- by him as his evidence of title until the patent shall be issued. 
‘The locations allowed, you will enter the same on your records, and | 
at the expiration of the inonth will send up an abstract of all locations | 
allowed during the same (form C annexed). You will forward there- 
- with the applications received and certificates of entry issued during 

the:-month, and also the scrip surrendered. Patents will be issued 
thereupon in regular course as provided for in the third section of the 
act of January 28, 1879: : | 

By the first section of that act it is declared that this scrip is “assign- 
able by deed or instrument of writing according to the form and pur- 

- guant to regulations prescribed by the Commissioner of the General 

“Land Office, so as to vest the assignee with all the rights of the original 
owners of the scrip... With regard to such form and regulations, the 
following is prescribed: ‘ 

Entries with this scrip must be made by the concines or aan uieee 
named in the scrip, or his or their duly authorized attorney, in the name 
of such confirmee or confirmees, or by the assignee or assignees of such 

confirmee or confirmees, or his or their duly authorized attorney, in the 
name of such assignee or assiguees. 

‘Hach assignment must be attested by one or more scbesbine wit- 
nesses; the mark of a witness will not be respected. Parties in inter- 
est as assignees are not recognized as legal attesting witnesses to an 
assignment, neither can an. officer take an eC Ow era. of an 
assignment to himself. : 

The execution of assignments is required to be acknowledged oe the 
assignor, In the presence of a register or receiver of a land. office, a 
judge or clerk of a court of record when authorized to take acknowl- 

_ edgmeuts, a notary public, justice of the peace, a commissioner of deeds 

— resideut in the State from which he derives his appointment, or a United 
States commissioner, who shall certify to the fact of the acknowledg- | 
ment and to the identity of the assignor, and the official seal of said 
court, notary public, or commissioner shall be affixed to the certificate. — 
When the acknowledgment is taken before a justice. of the peace or. 
other officer without an official seal (except a register or receiver of a 
 jand office), it must be accompanied by an additional certificate, under 
seal of the proper author ity, establishing the official character of the © 
person betore whom the acknowledgment was. made and. the gennine- 
ness of his sig nature. | 
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Powers of attorney must be acknowledged i in like manner 

Assignments executed by unmarried females must be accompanied by 
evidence that they have attained the age of tiventy-one years, and when 
married women assign, their husbands must, unite pa them in making 
' the transfer. 7 
_ When assignments 2 are secated by: a commissioner or other desig- 
| nated person, alleged to be acting under a decree of court, there must 
be procured and filed in this office a duly certified copy of stich clecree, 
in which all the proceedings had in the case should be recited, and from 
which it must appear that due notice of the pending stuit. had been 
given, by publication or otherwise, to all the parties interested. | 

When the assignment of this scrip is executed in a foreign country, 
and the acknowledgment thereof taken by an officer authorized by the 
laws thereof to perform such duties, the attestation of the American 
consul in such country should be obtained as to the official character 
and genuineness of the signature of the person before whom the acknowl- 
edgment of the said assignment was nade, or if the official character, 
ete., of such foreign magistrate is attested by a consular agent of such 
foreign government residing in this country, his official character must 
be certified by the diplomat representative of such government in the 
United States. 

When such assignments are executed in a foreign language, faiy. 
-anthenticated translations thereof must be furnished. Secretaries of 
legation and consular officers of the United States are authorized to 
take acknowledgments, but. they inust certify the same under their 
official seals, 

When the persons named as confirmees are described in the scrip as 
being minors, their assignments thereof must be accompanied by satis- 
factory evidence that they had attained their miajOnIy at the date of 
the transfer. | 
When an assignment has | been executed. and. eianessed, bit not 
acknowledged, it may be proved in open court, but a certified tran- 
script of the proceedings in the case must be filed in this office.» When, . 
however, such assignment has not been properly attested, it must 6 
nade ¢ Quew. : 

- For general (rine of camonnient and of: powers of. attor ney atid 
acknowledgment, see forms D, E, F,G, H, I, K, L,M,N,O,P. In 
cases where the assiguments, powers, or ack no wled saients’ are written 
or printed and signed on the back of the certificate, the words “the 


within certificate” may be used instead of the fall description of such 


certificate provided for in these forms, | 
It will not be practicable in all cases to Steanh the assignment or | 

power. of attorney to each certificate of ee and it will not be. 

required by this office. 

When a single assignment. or power of attorney covers a number of 

certificates, such assignment or power may be filed in this office, and 
will be referred to to perfect the assignment of any of the certificates _ 
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named therein, whenever they or either of them shall have been located 


and returned to this office for patenting. Such assignment or power 


thus filed will also be referred to by this office for the purpose of attach- _ 
ing to any certificate of location named therein a certificate (form Q) 
relative to the validity of the vertiicats of location and the ASSIS TMEDis | 


thereof, 


Upon the application of any assignee of this serip, saeoampaiied: by. 


the seri p and papers in his possession relative to the assignment thereof, 
this office will examine said scrip and assiguments and such assign- 
ments thereof as are found on the files of this office; and if the serip be 
_ found free from objections, and the assignments. sufficient in. form, a 


certificate of approval of such scrip and the assigninents ther eot (form 


Q) will be attached by this office to the scrip thus submitted. 


Hach piece of serip thus transmitted to this office must be accompa- _ 


nied by the sum of one dollar, the legal fee for a certificate of verification. 


‘The fourth section of the act of January 28, 1879, declares that its . 


provisions respecting the assignment and patenting of serip and its 
-appleation to pre-emption and homestead claims shall apply to the 


indemnity certificates of location provided for in the act of the second — 
of June, 1858, entitled “An act 1o provide for the location of certain — 


confirmed private land claims in the State of Missouri,” and for other 


7 


purposes. The general principles hereinbefore laid down in regard to. 


scrip issued under the act of June 22, 1860, are applicable: to the class 
of certificates issued under the act of June 2, 1858, and you will be gov- 
erned thereby in dealing with any of the latter presented for Jocation. 
The same forms may be used with such verbal alterations in them as 
_ may be necessary to adapt them to the case in hand. You will take 


care, however, in making returns for these two classes of locations, to 


keep them separate and distinct. 


The act of Congress, approved December 13, 1894, entitled “An act 


to provide for the location’ and satisfaction of satstanding inilitary 


bounty-land warrants aud certificates of location under section three of. 


the .act approved June second, eighteen hundred and fifty-eight” (28 
Stat., 594), authorizes the use of certificates of location issued under the | 


third section of the act of June 2, 1858, as well as military bounty-land 
warrants, in payment for other classes of claims therein specified, viz: 
In the payment, or part payment, for any lands entered under the 
desert-land.law of March 3, 1877, and the amendments thereto; in pay- 
ment, or part payment, for lands entered under the timber-culture law 


of March 3, 1873, and the amendments. thereto; in payment, or part 


payment, for lands under the timber and stone Jaw of June 8, 1878, and 
the amendments thereto, and in payment, or part payment, for lands 
sold at public auction, except such lands as shall have been put chased 
from any Indian tribe within ten years last past. : 


This act does not change existing law or regulations as s to ‘lic cation: 


_ of such warrants or scrip upon lands subject to sale at private entr y; 
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or in payment for pre-emption ‘dlaims or. sonnet of homestead 
entries, but in such cases the instructions her einbefore given will apply. 

In reference to the four classes of entries specified in the act of Decem- 
ber 13, 1894, you are advised that one or more warrants or certificates 


of iekcion are receivable in payment, or part payment, fora tract of | 


land entered under either of the laws designated, at the rate of $1.25 
_per acre upon the expressed value of the warrants or certificates of loca- 
tion. If the amount of money due on such entry exceeds the face value 
of the warrant or certificate of location at the rate of $1.25 per acre, the 
- entryman must pay for the excess in cash, but if the face value of the — 
warrant or certificate of location exceeds the amount due on such entry, © 
_ the claimant. must take the tract in fall satisfaction of. said warraut or 
certificate of location. | : - 
As a basis for patent you w ‘ill issue is reg ate receipt and Gauitiiieate 
- ineach.class of entry, viz: in desert-land entries, Forms 4—143 and 4-200, 
and in the other classes designated, Forms 4-131 and 4-189, noting 7 
thereon the manner of payment. 
In initiating al entry under the desert- land Lae, pay ment may be 
~ made in money to the amount of twenty- five cents an acre, as required 
by previously existing law, or, if preferred, warrants or scrip may be 
- tendered as payment, and if the face value of such warrant. or Scrip — 
exceeds the amount of money due in initiating said entry, credit may — 
be given for any balance to be applied to final payment when final 
proof has been made. In this event you will make such notes on your 
records as will indicate such credit, giving the number and acreage of — 
_ the warrant or scrip used, and in issuing: final papers refer. thereon to 
such credit, collecting any balance due in cash, warrants, or scrip. A. - 
notation should also be made on your a certificate (Form 4199) as 
to such location and credit. 
Where such warrants or scrip are tendered. as. Sane iy other than ‘ 
the party to whom issued, you will require evidence that the entr yman 
is the heir or legatee of the party to whom issued, or see that. said war- 
rant or certificate of location has been aul aoa in accordance with 7 


-_. instructions herein. 


the (here deseribe the tract), located in then name of 


No fees are required to be pads wate warrants or settitioa tes of loca-. 
- tion are used under this act, the same being regarded as the equivalent 
for money to the extent of their value at.the rate of $1.25 per acre, aud 
the local officers will reveive from the United States. Treasury their 
comimissivns upon the surrender thereof as inl ‘the ease of entries made 
with actual cash. Pn.” : 7 


When located, each Warr: i or certifioate of iseweeie must be relin- 


quished by the legal owner thereof after the following form, Viz: 


I (or we) do hereby relinquish to the United States the within military bounty Jand a 


‘warrant or certificate of location in payment (or in part payment as the case may he) of 
, at the land office at ; 














this day of » 189. 
Witnesses: C. D. 


EF. Signed) ALB, [SEAL] 
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In their monthly abstracts the register ad receiver will designate 
the entries in which warrants of certificates of location are used in 
payment, and will show the balance, if any, paid in cash, The receiver — 
in his monthly account current will debit the United States with the — 
amount of such warrants or certificates of location, and in his quarterly 
accounts will specify each entry in which such warrants or. certificates. 
of location are used in payment,. giving the number and acreage of the 
warraut or certificate and date of the act under which issued, and the 
amount for which they are received, eid debit the United States with 
the same. 3 | 

Such warr ants or certificates of location received in paym neat for lands 
sold must: be forwarded to this office with your monthly account curr ent 
for the mouth in which they are received, and inust be designated i in 
the receiver’s letter of transmittal by number and acreage of each war- — 
rant or certificate of location, date of the act under which issued, amount 
for which received, and the register's andr receiver ’S ope of ue entry | 
in each case. 

It may also be added that, under sett act, 10 warrant or coninckte: 
of location can be used in payment for any lands which have been pur- 
chased from any Indian tribe within ten years last past, neither can 
they be used in payment for lands ceded to the United States by « any 
Indian tribe where such lands are to be disposed of for the benefit of 
such Indian tribe. : - 


_ Very respectfully, | 4 ® BINGER HERMANN, | 
) | | | _ Commissioner. 
Approved: > 
Cc. N. Briss, 
: Secretary. — 


-[PurLic—No. 20.] 


AN ACT defining the manner in which certain land-scrip may be assigned’ and 


located, or applied by actual settlers, and providing for the issue of patents in the 


name of the locator or his legal representatives, 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That whenever, in cases prose-. 
cuted under the acts of Congress of June twenty-second, eighteen hun- © 
dred and sixty, March second, eighteen hundred and ners -seven, and 
- the first section of the act of June tenth, eighteen hundred and seventy- 
two, providing for the adjustment of private land-claims in the States — 
of Florida, Louisiana, and Missouri, the.validity of the claim has been 
or shall be hereafter recognized by the Supreme Court of the United 
States, and the court has decreed that the plaintiff or plaintiffs i is or are 
entitled to enter a certain number of Acres upon the public lands of the 
United States, subject to private entry at one dollar and twenty-five 
cents per acre, or to receive certificate of location for as much of the 
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land the title to which has been established ¢ as has beck disposed. of by ~ 
the United States, certificate of location shall be issued by the Com- 
missioner of the General Laud Office, attested by the seal of said office, 
to be located as provided for in the sixth section of the aforesaid act 
of Congress of June twenty-second, eighteen hundred and sixty, or - 
applied according to the provisions of the second section of this act; 
and said certificate of location or scrip shall be subdivided decatline 7 
to the request of the confirmee or confirmees, and, as nearly as prac- 
ticable, in conformity with the legal divisions and: subdivisions of the 
public lands of the United States, and shall be and are hereby declared 
to be assignable by deed or instrument of writing according to the form. 
aud pursuant to regulations prescribed by the Commissioner of the 
General Land Office, so-as to vest the assignee with all the rights of 
the original owners of the ra meneine sa right to locate the scrip 
in his own name. | 

SEC, 2° That such serip shall be Giese from actual sebhlere only in 
payment of pre-emption claims or in commutation of homestead claims, 
in the same manner aud to the same extent as is now authorized by law 
in the vase of military bounty-land warr alts: | 

Src. 3. That the register of the proper land office, upon any such 
certificate being located, shall issue, in the name of: the party making 
the location, a certificate of entry, upon which, if it shall appear to the 
satisfaction of the Commissioner of the General Land Office that such 
- certificate has beeu fairly obtained, according to the true intent and 
meaning of this act, a patent shall issue, as In other cases, in the name 
of the locator or his legal representative. : 

NEC. 4, That the provisions of this act respecting the ert and 
patenting of scrip and its application to pre-emption and homestead 
claims shail apply to the indemnity-certificates of location provided for 
by the act of the second of June, eighteen hundred and fifty-eight, 
entitled “An act to provide for the location of certain confirmed. private 
land-claims in the State of Missouri, and for other pur poses. Z 

ae ets January 28, 1879. — 


ie 


[PuBLio—No, 2] | 


AN ACT to provide for the location and satisfaction of outstanding military bounty- 
land warrants and certificates of location under section three e the act ‘approv ec . 
June second, eighteen hundred and fifty-eight. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That in addition to the benefits 

now given thereto by law, all aincatieded military bounty-land warrants 
under any act of Congress, and unsatisfied Indemnity certificates, of 
location under the act of Congress ‘approved June second, eighteen 
hundred and fifty-eight, whether. heretofore or hereafter issued, shall be» 
receivable at the rate of one dollar and twenty-five cents per acre in 
payment or part payment for any lands entered under the desert land 
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law of March third, eighteen hundred and eighty-seven, entitled “An 
act to provide for the sale of desert lands in certain States and ‘Terri- 
_ tories,” and the amendments thereto, the timber-culture law of March 
third, eighteen hundred and seventy-three, entitled “An act to encourage 
the growth of timber on the Western prairies,” and the amendments 
thereto; the timber and stone law of June third, eighteen hundred and 
seventy. -eight, entitled “An act for the sale of timber lands in the States 
of California, Oregon, Nebraska, and Washington Territory,” and the 
amendments thereto, or for lands which may be sold at public auction,” 
except such lands as shall have been purchased from any. Indian tribe — 
within ten years last past. 

Approved, December 13, 1894. . 


—e 


(Form A.) 
Acts of June 22, 1860, Mareh 2, 1867, and June 10, 1872. 


REGISTER AND RECEIVER’S| | | 
7 No. —. | | | ‘Sorrp No, —— 
Serip issued by virtue of a decree rendered on the day of : 
by the Supreme Court of the United States, for the — of 
or legal representatives. 









































I, , hereby apply to locate with the above-described cer-. . 
tificate - aaaitee of section No. ——, in township No. —~, of 
range No, —— , containing acres, in the district of lands, subject 

to sale at a as 

Witness my hand this day of , A. D. 18—. 

Attest: | 7 | 

—— , Register. 

——_—- ———, Receiver. 

| (forM B.) | 
Acts of Tune 22 , 1860, March 2, 1867, and Fails 10, 1872. 
CERTIFICATE OF ENTRY, 
REGISTER AND RECEIVER’s No, —— 


_ UNITED STATES Diemies LAND OFFICE 
| | AT ; , 18—. 
_ We certify that certificate of location No. es, 
_ issued by virtue of a decree rendered on the - Laas of aie the | 
_. Supreme Court of the aba States, has this day been located by - 
— on the quarter of section No, ——, in township 
No. ——, of range ee ——, containing. acres. 



































, Register. 
~, Fecetver, - 
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(For 0.) 


Abstr act of joeatiies made with sor ip in satisfaction of pr uaeiada claims, under act of 

















June 22, 1860, at the land office « at - ; in the month of — , L8—. 

a H Tracts located. Ares. 
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LAND OFFICE aT ———, =, 18—. 
, Register. 


, treceiver. 











| | (Fors D.) 
| For the assignment tof es by confirmed or disse gnee. 


| ei value received ie : , to whom certificate of location. 
No,——, issued. by the General Land Office of the United States on the | 
— day of , A. D. 18—, pursuant to the act of Congress approved — 
June 22, 1860, aiid supplemental legislation, and by virtue of a decree 
of confirmation by the DEprens Court of the United States rendered 
| , in favor of , was issued (or was assigned by - 
, as the ease mee be), do hereby sell and assign to A B, of 
County, State of , and to his heirs and assigns foraver, all ae | 
right, title, and interest in and to the said certificate of location, and 
authorize the said A B, his heirs and assigns, to locate the same, and 
receive from the United States such evidence of title for such location — 

as is 10w or may hereafter be authorized by law. | 
































A B. [SEAL] 
Attest: | | 


DECISIONS RELATING _— PUBLIC LANDS. 17% 








(Form i. y 
Of acknowledgment where the vendor is known ‘to the eiier taking t the 
| same. a 
STATE OF ———, ee 
COUNTY, j 7 , 
On this —— day of , 18—, before me personally came A B, to 








me well known, and geiaw lensed the foregoing assignment to be his 
act and deed; and I certify that the said A B is the identical person to 
whom the above. described certificate of location issued (or was assigned | 
by )5 and who executed ey foregoing assignment thereof. 

( Officer’ 8 signature.) 





ey 


(Form F, ) | 


| oF acknowledgment achere the vendor is not Imown to the Ofer: and his - 
| identity has to be proven. | 





| Srare ¢ OF - 





? . 
| County, i re | _ _ 
On this —— day of , 18—, before me personally came A B and 
EF, of the county of ; a the State of , and the said EF, — 
belie well known to me as a credible and disinterested person,was duly | 
sworn by me, and on his oath declared and said that he well knows. the - 
said AB, and that he is the same person to whom the above- described | 
certificate of location issued (or was assigned - by - —), and: 
who executed the foregoing assignment; and his testimony being satis-. 
factory evidence to me of that fact, the said A B- thereupon acknowl- 
edged the said assi plgnmens to be his act and. deed. : | 

















- (Officers signature.) | | 


(HORM G.) 
For the ue of aw certificate by cm administy ator. 


For value received I, AB, Ad RisteAtOr of the estate: of 
, deceased, who died intestate, to whom certificate of location 
No. , issued by the General Land Office of the United States on Z 
the day of , A. D. 18--, pursuant to the act of Congress 
approved June 22, 1860, and supplemental legislation, and by virtue 
- of a decree of ealitiemiation by the Supreme Court of the United. States 
rendered in favor of : 
may be), do hereby sell and assign for the use of 

—, of County, State of - 

21673—VOL a : "3 























unto 
, and to his heirs and — 




















, was issued (or assigned, as the case 
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assigns forever, the said certificate, and authorize the said : 

his heirs and assigns, to locate the same and receive from the United 

States such evidence of title for such POeauOn as is NOW or may here- 

after be authorized by law. | 

| A B. [SEAL] : 

ae — Administrator. — 

Attest: | | 
E F. 
GA. 


_ Notr.—A certified copy of the- letters of administration must accompany this 


_ assignment or be filed in this office as a separate document, or a certificate filed from - sine 


- the elerk of the proper court that said letters had been duly issued and were i in force - 
at the date of the assignment. 

‘If the date of death is not stated in the iciers of nilinipiateation, or other ev vidence 

as above mentioned, the same must appear in the clerk’s certificate appended thereto. 


(Form H.) 
For the acknowledgment. 


STarE OF 








Counry, bss. . 

‘On this — day of , 18—, before me personally came - 
, to me well known, aud aoenowledaad the foregoing assignment 
to be - act and deed, and in my presence subscribed name 
thereto; and I certify that the said is administrator of 
the state of , deceased, to whom the apene described cer- 
’ tificate No. —— was ‘ised (or was assigned by ~); and 
- who executed the foregoing assignment thereof. | 
| Witness my hand and official seal the day and year above written. 
(Ofer: signature.) 



































(Form L.) 


For assignment of certificate by executor. — 


| ‘For waite received I, A B, executor of © D, who died testate,. and to 


: . whom—(same as form G). 


- Notr.—A certified copy of the will, and also of the letters testamentary or. ee 
proper evidence, under the seal of said court,showing that said executor was duly | 
appointed and authorized to act as such at the date of said assignment, must-accom- 
‘pany this assignment, or be filed in the General Land Office as a separate document. 7 
If the date of death is not stated in the letters testamentary or other evidence, as_ 
above mentioned, it must appear inthe certificate of the clerk appended thereto, as | 
taken from the records of said court. The certificate of the acknowledgment. may 
be the same as in form H, except that the word “executor” must be used instead of - 
Rf administrator. a 3 2 


DECISIONS RELATING TO THE PUBLIC LANDS. £79. | 
(Form Ko.) | 


For the assignment and acknowledgment of scrip by heirs at Taco io 
deceased confirmee or assignee. : ? 


‘For value received we, A B and , D, the only heirs at law of G H, 
to whom—(same as form D). 


| (Form L.) 


or the acknowledgment, 


STATE OF ee | ; 

2 OF caeaey, | | DS see 

On this —— day of , 18—, before me personally came A B and 

© D, to me well known, and acknowledged the foregoing assignment to 

be their act and deed; and I certify that. the said A Band CD are the 

identical persons eed in the attached certificate as the only heirs 

at law of said deceased, and who. executed the ‘Toregoing assignment 
thereof. 

Witness my hand and official seal ‘he day na year above written. a 

7 7 (Officer’s signature.) 





Norn. —For ihe evidence. of the aeth and heirship above mentioned it will be 
necessary to procure and attach, or file in the General. Land Office, as a separate — 
document, a certificate, under seal: from a court having probate jurisdiction, show- 


ing that it has been proven to the satisfaction of said court, in open court, that said 


confirmee (or assignee) G H is dead, the date of his death, whether he died testate _ 
or intestate, whether or‘not be left a widow, and who are his heirs and only heirs at- 

law, with their respective ages. If any of sach heirs are feme coverts their husbands 
must join in the assignment. ! a 
ay rule will apply to all assignments made by married \ women. — 


(ForRM M.) 
For the assignment of a certificate by a guardian. 


Tor value received I, A B, guardian of the person and estate of CD, 
a minor, confirmee (or a minor heir at law of - , aS the case 
‘may be), to whom certificate of location No. ——, issued by the General 
Land Office of the United States on the —— day of ~, A.D. 18—, . 
pursuant. to the act of Congress approved June 22, 1860, and supple- 
mental legislation, and by virtue of a decree of ponivmation: by the 
Supreme Court of the United States in favor of ——— , was 
issued, do hereby sell and assign, for the benefit of said minor unto 
E F of the county of , and State of ———, and to his heirs and 
assien S, the said certilicate, and. authorize the said E F, his heirs and 
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: assigns, to genta the same, and. receive from the United States such 
: evidence o title for such location as may. be authorized by law. 








| | — , [SEAL.] 
pee. we. Guardian, 
Attest:  _ i 
ade 
(Form N. ) 
| Form of acknowledg yment , for guar dian, 





STATE OF 





ie } $32 Eat | 
On this —— day of , 18—, before me personally came 
, to me well known, and acknowledged the foregoing assignment 
to be his act and deed, and in my presence subscribed his name thereto; 
and I certify that the said is guardian of the person and 
estate of said minor, and who executed the foregoing assignment thereof. © 
Witness my hand and seal the day and year above written. ~ 
(Officer's signature. ) 

















Notz.—A certified copy of the. letters of guardianship, or other legal evidence, 
under the seai of the proper probate court, showing that the guardian was duly 
appointed: and authorized to act as such at the date of said assignment, must. accom- 
pany the certificate thus assigned; or where this evidence applies to a number of . 
certificates it may be filed in the General Land Office separately, in which case such 
evidence will be used to perfect. the assignment of the variqus certificates as they 

are.from.time to time located and returned to this office. 3 


— (Horm O. ) 


Power of attorne, y to sell or locate serip. 








Know all n men by these presents that I, 
— , State of - 
“, of the county of - 


, of the ee 
ess hereby constitute and appoint’ - 
, State of - -,my true and lawful 











mre 











7 attorney, for me and in my aac to assign, ‘sell, ant convey (or locate) © | 


certificate of location No, —~, issued to by the General _ 
Land Office of the United States o on —— : day of - 
pursuant to the provisions of the act. of Congress approved June-22, 
— 1860, and. supplemental legislation, and by virtue of a decree of COll- 
-firmation rendered by the Supreme Court of ue e United States - “5° 
acme) in favor of the said - wa 


Witness my hand and seal. this — - day of - 


























A, D. 18—. | 
[SEAL 





< Signed i in the presence of : 


 €eDp, 
ER 


, A.D. 18—, 
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. The fonnt of. acknowledgment for a power of attorney must not be the same as for 
a sale of this scrip. - 

Note.—It must appear by satistactony evidence that title to the sere nate named 
was vested in the party executing the power of attorney on the day when such - 
power was executed. . Conditions should be inserted in the above power, 1st, revok- 
ing all powers of attorney previously given for the sale of the certificate named; 
2d, renouncing all right. to appoint any other person attorney for the sale of said 
certificate. 

This renunciation must be for a valaable consideration, wliioli: in all cases, should 
be expressed in the power. 


(Form P.)_ 


| Of the certificate of the clerk of the court, judge, or other person who is 
authorized to certify, under seal, to the official character of the officer 
who takes acknowledgments of assignments, 


STATE OF i a, re 
County, ts ra | | | 
J, A B, elerk of the court , in the county and State aforesaid, 
hereby certify that John J ones, whose genuine signature is affixed ms 
the above acknowledgment, was, at the time of signing the same, a jus- 
tice of the peace (notary public, or other officer), duly authorized by 
law to take such acknowledgment, and that full faith and credit are 
due to all his official acts as:such. 
Given under my hand and the seal of: said court ‘this ey of | 
——., 18—, 3 








oe 7 AB, Clerk. [smaz.] 


Nore: —Where any aitno eogtiant is eines before a clerk of a court, judge, 
notary public, or other officer duly authorized by law, with their respective official 
. seals affixed, the above certificate will not be required; nor is such certificate 
required when the acknowledgment i is taken before a register or receiver of a United 
States land office, 


. [Form Q.| | 
Certificate approving certificate of location and assignment thereof. 


ACTS OF JUNE 92, 1860, MARCH 2, 1867, JUNE 10, 1872, AND JANUARY 28, 1879. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFIcn, 

| Ld ashington City, D. C.; ,18—. 
The certificate of location No. , for acres, hereto attached, | 
- is found free from objection on the records of this oflice, and, : as the 
assignments of said certificate from - —_— to ———. and — 
from ——_—— ———. to — are found in form, the ‘same are 
hereby approved accordingly. . 























| ie 
- , _ Commissioner. 

To ——- ; Ze 
Fees: , paid. 
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| RAILROAD GRANT—LANDS EXCEPTED. 


- Wiser | uv, CENTRAL PACIFIC R. R. Co. 


Under the excepting clause i in fhe grant to fii6 Getiral Pacific providing that the — 
_ odd numbered sections granted are those ‘“to which a pre-emption or homestead 
claim may not have attached at the time the line of said road is definitely 
fixed,” the cultivation and improvement of a tract at such time.does not con-. 
‘stitute a pre-emption claim that has *f attached is within the meaning of said 

. grant. 


Secretary Bliss to the Commissioner of the General Land Office, re 14, 
en ae 1898.00 GW.) 


tte 


. The Central Pacific Railroad Company has appealed from your office 
decision of June 1, 1895, holding that the NW. 4, Sec. 33, T. 10 N., R. 2 
W., Salt Lake City land district, Utah, was excepted from its gr ‘ant, | 
| The operation of the public land laws was extended to the Territory 
of Utah July 16, 1868, but a land office. was not opened there until 
~ March 9, 1869. - 

The land j in controversy is within the limits of the grant to the Cen- 
tral Pacific Railroad Company, the right to which attached October 20, 
1868, when the line of road opposite thereto was fixed by filing the 
requited map of definite location. 

The tract was listed by the company on account of its grant Novem- 
ber 4, 1884, but a patent has not been issued therefor. 

January ‘26, 1894, Wight filed an affidavit in the local office, alleging 
that at the date of the definite location of the road he had such a 
claim to this tract as served to except it from the operation of the grant. 
Upon this affidavit.a hearing was. had in the local office, the evidence 
produced being to the following effect: . 

In. the years 1867, 1868 and 1869, Wight was a citizen of the United 
States and otherwise possessed the qualifications of a pre-emptor. 
‘During these years he was the head of a family, with whom he resided 
in Brigham City, Utah, five miles from the land in controversy. He 
‘states that in 1867 he “made a claim” to the land, but fails to state 
the character of the claim and does not mention a single act. done by 
him in that year in the way of initiating, asserting or establishing the 
claim. In 1868 he planted and cultivated about ten acres of. the tract 
and harvested the crop grown thereon. In the spring of that year he 


also began. the erection of a house thereon, but the house was never 


completed, was never occupied; and was subsequently permitted to go | 


~ to waste. The land-.was not fenced or enclosed. While he was plant- 


ing, cultivating. and harvesting in 1868 Wight camped upon the land 
in a wagon but his family remained at the residence in Brigham City, 
where Wight also lived at all other times. April 12. 1869, he filed in - 
the local office a pre-emption declaratory statement for this and palleging 
| settlement thereon March 31, 1869, but durin g that year he Us - 
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this filing and all claim to the land upon learning that the railroad 
company claimed the tract under its grant. No effort to pertect the 
. filing had been made up to the time of instituting this contest. | 
- The local officers. held that the evidence did not establish such a 
claim upon the part of Wight at the date of the definite location October 
20, 1868, as would except the land from the grant, and recommended 

that the contest be dismissed. Upon appeal, your office reversed that 
— decision and held that Wight had at the date of definite location initi- 
— ated and established a claim to the land suliicient to en it from the 
grant, - | 

The en of the parties and the status of the land must be detor- 
_ mined by the act of July 1, 1862 (12. Stat., 489), and the amendatory _ 
act of July 2, 1864 (13: Stat., 306), ate nie the grant to the Central 
Pacific. Section 3 of the original act and section 4 of the amendatory © 
act are the ones which specify the extent of the grant and state the 
exceptions thereto: In Kansas Pacific Ry. Co. v. Dunmeyer (113 U.S. 
629, 634, 740,) in construing these sections and in determining when the 
line of road “is definitely fixed,” and the effect thereof, the court said: 


The necessity of having certainty in the act fixing this time is-obvious. Up to 
that time the right of the company to no definite section, or part of section, is fixed. 
Until then many rights to the land along which the road finally runs may attach, 
which will be paramount to that of the company building the road. After this no 
such rights can attach, because the right of the company becomes by that act vested. 
It is-important, therefore, that this act fixing these rights shall be one which is open 
to inspection. At the same time it is an act to be done by the company. The 
company makes its own preliminary and final surveys by its own officers. It selects 
for itself the precise line on which the road is to be built, and it is by law bound to 
report its action by filing its map with the Commissioner, or rather, in his office. The 
line is then fixed. The. company cannot alter it so as to affect the rights of any 
other party. Of course, as soon as possible, the Comniissioner ought to send copies 
of this map to the registers and receivers through whose territory the line ruus. 
But he may delay this, or neglect it for a long time, and parties may assert claims 
to some of these lands, originating after the company has done its duty—all it can. 
do—by placing in an appropriate place, and among the public records, where the 
statute says it must place it; this map of definite location, by which the time of 
the vestiture of their rights is to be determined. We concede, then, that the filing 
of the map in the office of the Commissioner is the act by which “‘the line of road 
is definitely fixed” under the statute. Van Wyck v, Knevals, 106 U. 8. 360. 

* # * a : # * # 

' The land. granted by Congress was from its very ees and surroundings uncer- 
tain in many respects, until the thing was done which should remove that uncertainty, | 
and give precision to the grant. Wherever the road might go, the grant was limited 
originally to five sections, and, by the amendment of 1864, to ten sections on each 
side of it within the limit of twenty miles. These-were to be odd-numbered sec- 
tions, so that the even-numbered sections did not pass by the grant. And these odd- 
numbered sections were to be those ‘not sold, reserved, or otherwise disposed of by | 
the United States, and to which a pré-emption or homestead right had not attached 
at the time the line of said road is definitely fixed.” When the line was fixed, which 
we have already said was by the act of filing this map of definite location in the 
General Land Office, then the criterion was established by which the lands to which 
_ the road had aright were to be determined. Topographically this determined which 
were the ten odd sections on each side of that line where the surveys had then been 
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made. Where they had not been made, this determination was only postponed until _ 

the survey should have been made. This filing of the ‘map of definite location fur- 
-nished also the means of determining what lands. had previously to that moment 
been sold, reserved or otherwise disposed of by the Unitéd States, and to which a 
pre-emption or homéstead claini had attached; for, by examining the plats of this. 
land in the office of the register and receiver, or-in:the General Land Office, it could — 
readily have been seen if any of the odd séctions within ten miles of the line -had 
- been sold, or disposed of, or reserved, or a homestead or pre-emption claim had 
attached to any of them. In regard . ie all such sections they were not granted, 
The express and unequivocal language of the statute i is that the odd sections notin 
this condition are granted. The grant is limited, by its clear meen ne to the other a 
odd sections, and not to these. . 


— In determining when a pre-emption or homestead claim has “at. 
tached” and the effect thereof within the meaning of the o exceptions t to | 
the grant, the court also said (p. 644): 


In the case before us a claim was made and filed in the land office, and alee recog- 
| nized, before the line of the company’ s road was located. That claim was an exist-. 
ing one of public record in favor of Miller when the map of plaintiff in error was 
filed. In the language of the act of Congress this homestead claim had attached to 
the land, and it therefore did not pass by the grant. 

Of all the words in the English language, this word attached was probably the 
best that could have been used. It did not méan mere settlement, residence, or cul- 
tivation of the land, but it meant a proceeding in the proper land office, by which 
the inchoate right to the land was initiated. It meant that by such a proceeding a 
right of homestead had fastened to that land, which could ripen into a perfect title 
by future residence and cultivation. With the performance of these conditions the 
company had nothing to do. The right of the homestead’ having attached: to the 
land it was excepted out of the graut as much as if in a deed, it had ‘been excluded 

from the conveyance by metes and bounds. 


This decision was cited with approval in Hastings and Dakota Rail- 
road Co. v. Whitney (132 U. S., 357), and Whitney v. Taylor (158 U.S., 
85). The case last cited involved land claimed to be excepted from the 
grant to the Central Pacific by reason of a pre-emption claim existing ~ 
at the date of definite location and in passing upon the case the court 
Said (p. 94): 


But it is also true that settlement alone without a declaratory statement creates 
no pre-eniption right. ‘Such a notice of claim or declaratory statement is indispen- 
sably necessary to give the claimant any standing asa pre-emptor, the rule being 
that his settlement alone is not sufficient for that purpose.” Lansdale v. Daniels, 
100 U. 8.113, 116... And the acceptance of such declaratory statement and noting the 
same on the books of the local land office is the official recognition of the pre-emption 
claim. While the cases of Kansas Pacific Railway Co. v, Dunmeyer and Hastings & 
Dakota Railway Co. v. Whitney, supra, involved simply homestead claims, yet, in the 
_ Opinion in each, pre-emption and homestead claims were mentioned and considered 


as. standing i in this respect’ upon the same footing. Further, it may be noticed that 


' the granting clause of the Pacific Railroad acts, differing from similar clauses in. 

other railroad grants, excepts lands to which pre-emption or homestead ‘ ‘claims”. 

have attached, instead of simply cases of pre-emption or homestead “ rights. - 

_ Northern Pacific Railroad Co. ». Colburn (164. U. Bi, 383), i is the latest 
case in point. The Secretary of the Interior had held (Land R. 210, p. 

345), that the land there in controversy was in the occupation ‘and eul- 
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| tivation of: one Kelly at the time of the definite location. of the road 


and that such occupation and cultivation constituted a ‘sufficient claim 


to except the land from the company’s grant. This decision of the Sec- 
retary was held to be conclusive by the supreme court of Montana 
(18 Montana, 476), but upon appeal to the oun court of the alee : 
States it was said: | 

But frequent decisions of this court have been to the effect that no preemption 
or homestead claim attaches to a tract until an entry in the local land office... . 

Now in this case the allegations are that Kelly never made any entry in the local 
land office, and the decision of the Secretary of the Interior is based simply on the 
- faet of occupation and cultivation. And while the decision of that fact may be con- 
clusive between the parties, his ruling that such occupation and cultivation created 
a.claim exempting the land from the operation of the land grant, is a decision on a 
matter of law which does not conclude the parce, and which is open to review in 
| me courts .... 

. For the reasons above indicated, Laisiae the decision of the land sianaxtinent was 
only on matters of fact and did not conclude the law of the case, and because such 
facts so found were not of themselves sufficient to disturb the bitle of the railroad 
‘company, the judgment is reversed. => | 


In the case at bar Wight’s cin at the date of the definite location 
of the road was based simply upon his cultivation and improvement of 
a small portion of the land. Under the decisions of the supreme court 
cited herein this did not constitute a pre-emption claim which had 
attached and was not sufficient to except the land from the grant. The 
decision of your office is accordingly reversed and Wi gehts 8 pre- emption 
filing will be canceled. 2 
| It is true that some of the departmenial decisions have. given recog: 

nition to claims. resting only on settlement, possession, cultivation or 
improvements existing at the time of definite location, but as applied — 
to grants which are in terms and in legal effect the same as the one 
now under consideration they are in conflitt with the decisions of the 
Supreme court and. can not be followed... In this connection it is to be — 
noted that in Northern Pacific Railroad Co. v. Colburn, supra, the | 
court called attention to a difference between the terms of the grant to 
the Northern Pacific and those of the grant to other Pacific railroads 
under the acts of July 1, 1862, and July 2, 1864, supra, and reserved 
the same ‘for Bone con in the future oo of the case.” 


“APPLICATION TO ENTER-SETTLEMENT RIGHT. 
- McDans v. HIvELY. 


An application to entér land made after a final judgment canceling a prior entry 
thereof is entitled-to the same consideration, and. has the same ‘force and effect 
as against all persons other than the successful contestant, as if no Preterense 
right had been awarded. . 
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‘The right of a settler on land at the time of the cancellation of a prior entry thereof, 
-if asserted within the. statutory, PEnOGy: will not be defeated by an adverse 
intervening application to enter. : 


Secretary Bliss to the Commissioner of the General hana Office, July 14, 
(W. V. D.). a “1898. a , (G.B. G.) 


_ Mary McDade has dppentea froin your office abeision ot December. 
14, 1896, dismissing her contest against the homestead entry of Cathe- 
rine Hively for lots 3 and 4 and the E. 4 of the SW.4 of Sec. 7, T. 12 N., | 
R. 6 W., , Oklahoma, Oklahoma Territory. 

| This land was at one time covered — the homestead entry of one | 
Thomas McDade, which entry was contested by Thomas Kollar, as a 
result of which contest the said Thomas McDade’s entry was, by depart- 
mental decision of September 18, 1895 (21 L. D. , 103), directed canceled. 
On review, said departmental decision was, on cr annary 13, 1896, adhered 
to, and, on January 30, 1896, your office closed the case. 

On , anuary 28, after the decision of the Department on review of 
the case, but afore promulgation by your office, the defendant herein, 
Catherine Hively, filed her homestead application for the land, which 
application was suspended by. the local officers. 

Kollar waived the preference right awarded him by virtne of his sue- 
cessful contest against Thomas McDade’s entry, and on March 25, 1896, 
the said Mary McDade filed her homestead application for the land, 
and on May 21, 1896, she filed an amended affidavit, alleging that she 
was a Settler on the land January 30, 1896, and had resided thereon 
ever since. 

On June 6, 1896, the local officers placed Hively’s application of rec- 
ord, and rejected the application of McDade. From this action McDade 
appealed. Your office, on December 14, 1896, approved the action of 
the local officers, and, on pace March is 1897, refused to- Leopen the 
case. 

The contention of the eel aut is, dah her settlement on the land 
gave her the superior right, and that Hively’s application.to enter was 
made when the land was not subject to entry. 

The controlling question raised by this appeal has been ently con- 
sidered by the Department in the cage of J John W. la 24 L, D., 408, 
wherein it was held (syllabus): 

An application of a third party to enter land embraced within a judgment of can- — 


cellation, rendered by the Department, should be received and held to await action 
on the part of the successful contestant; and if the preferred right of the said con-- 


_- testant is subsequently waived, the application to enter, so held in abeyance, is | 


entitled to precedence as against other claims arising eubeequenny thereto. 


7 This ruling is based on the principle announced: in the case. of 
~ McDonald et al. ». Hartman et al, (19 L. D. , 547), that | 


a judgment of cancellation takes effect as of the date render ed, and the land released k 


thereby from appropriation becomes subject to entry as of such date, without regard , 


to eee time when. such judgment i is noted of record 1 in the local office. 
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These principles are not in conflict with. the rule laid down in Allen 
v. Price (15 L. D., 424), wherein it was said that if an application to 
- enter is presented by a stranger to the record during the statutory 
period provided for the exercise of a successful contestant’s preference — 
right of entry, “it should be held in abeyance to await the action of | 
the contestant.” 
 ~From the moment of time that a vudeniont of cancellation ie been 

rendered by the Department, the land involved is subject to entry by 
any qualified person, but an entry thereof by a stranger to the record 
or a third party may rhe defeated by the exercise of a successful con- 
testant’s preference right. In the interest of good administration, 
therefore, the rule in Allen ». Price, supra, was adopted, but this rule 
does not militate against any substantial right. acquired by strangers 
to the record and third parties by virtue of initial steps taken by them 
to acquire title to the land after such final judgment of cancellation 
has been rendered. 

_ An application to enter land made ane a final judgment by the 
Depar tment canceling a prior entry thereof is entitled to the same con- 
_gideration, and has the same force as against all persons other than the — 
successful contestant, as if no preference right had been awarded. In 
such a case the right of the applicant to enter the land attaches as of 
the date of the application. | 7 

‘This being so, it results in the case at bar that Catherine Hively’s 

rights attached: January 28,1896. In this view her claim must prevail, 
_ unless defeated by the prior settlement claim of } Mary McDade. 
In the appeal it is stated by attorneys for McDade that her settle- 
_ ment on the land in controversy “‘was made January 13, 1896,” and 
that “she makes a pr ima facie showing of settlement on Or before : anu- 
ary 28, 1896.” 

In McDade’s amended affidavit, filed May 21, 1896, iti is stated that 
- she “was an actual resident Eheroon on January 30, 1896, with valu-. 
able improvements on said tract, and am (was) the first settler thereon.” . 

This allegation lacks precision.. It was probably so framed because ~ 
of an erroneous view of the law-as to the status of land embraced in 
contest proceedings after final judgment, it being believed that no 
rights were secured by a settlement on the land in controversy prior to | 
January 30, 1896, the date your office closed the ease of Kollar v, 
_ Thomas MeDade,. - 

Under all the circumstances, itis believed that the allegation 1s sufi 
cient to put the government upon inquiry. 

If Mary McDade was a settler upon the land in eoutrovensy in 6 cs 
faith, claiming it as her home, prior to and at the time Hively filed her 
application to enter, McDade has the better right thereto. Her appli- 
cation to enter of March 25, 1896, protected her settlement right, if 
she had one. It is not material that. her allegation of settlement and 
residence, made in her amended affidavit of May 21, 1896, was more 
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than es monttie after the. cancellation of Thomas McDade’s entry. 
The amended affidavit related back to her application of March 25,.1896. 
The decision appealed from is modified to conform to these views, and 
the case remanded, with directions to order a hearing between the 
parties, on condition that Mary McDade, within thirty days from notice — 


of this decision, files in your office a sworn statement that she wasa 


settler on the and Dee to and on J omer 26, 1896, 
_ CEDED CHIPPEWA PINE LANDS, MINNESOTA. : 
DEPARTMENT OF THE INTERIOR, 
| | GENERAL LAND OFFICE, 
| e. = mas gton, D. C., Tune 14, 1898, 
REGISTERS . AND REcErvErs; | A oe & . 
~ Crookston and Duluth, Minn. 


GENTLEMEN: Under the provisions of the act of January 14, 1889 
(25 Stat., 642), the Chippewa Indians have ceded and relinquished por- 
tions of the Red Lake Reservation, in the State of Minnesota. : 

~The examination of some of the ceded. lands of the former Red Lake 
Reservation has been made, as provided in the fourth section of the act 
referred to, and it is proposed to offer the lands which have been found 
to be “pine land” within the meaning of the statute. 

-Annexed hereto is a copy of the fifth section of said act of January 
14, 1889, as amended by the act of February 26, 1896 (29 Stat., 17), 
which makes provision for the disposal of said itpine lands.” 

There is also annexed a descriptive list of the said lands, giving ‘the 
quantity.of pine timber reported by the examiners as having been found 
on each legal subdivision, and the appraised value of each tract. 

The law directs that these lands shall be offered for sale at public 
auction to the highest. bidder for cash, at not less than the appraised 
value, and provides that the lands remaining unsold after such public 
offering shall thereafter be subject to private sale for cash at the 
appraised value of the same upon. apenceno at the poole! local land 
- office. 7 
The offering of the lands within the Duluth district will commence 
at the district land office at Duluth at 9 a.m. on August 2, 1898, and 
the offering of the lands within the Crookston land disteiob will: coin: 


mence at the district land office at Crookston at 9 a.m. on August 16, . 


1898, and will continue from day to day until each tract deseribed 1 In the 
annexed list shall have been offered for sale. : : 
You will make such arrangements in advance as may be: necessary - 
and proper for the sale, but you will employ no additional force nor. 
purchase any supplies without first obtaining authority from this office. 
_ At the time fixed for the offering you will offer the lands by the smallest 
| legal subdivision, in the order in which they appear in the annexed 
list, diligently proceeding until all of the lands shall have been offered . 
and ether sold or lett unsold for want of a sufficient bid. _ 
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You will previously provide | a suitable list of the dande in your 
respective districts by the smallest legal subdivisions as they are to be | 
— offered, with a heading which shall designate it as alist of the offer- 
ings of the ceded Chippewa pine lands under the acts of January 14, 


- 1889, and February 26, 1896, and you will enter thereon the offering of — 


every tract asit is made, giving the date of the offering and indicating 


the result, with the number of eniry, name of purchaser, and amount ~ | 


of. bid, if sold, and if not sold giving the reason therefor. Any tract | 

_ bid off and the purchase money therefor not paid will be again offered 

on the next succeeding day. Should any party fail to pay the amount 

of his bid for a tract of land after the same is awarded to him, you will 

not thereafter recognize a bid by such party. _ | | 
For the payments made the receiver will issue receipts. of ioe 4-131, 

: properly modified, to be numbered consecutively in the order of their 


| issue, Chippewa series. The register will issue cash certificates of 


Form 4-189, properly modified by the insertion of the date of the act 
under which the sale is made. | 
At the close of the offering you will make to nae Office a joint report 


of your proceedings and forward therewith a clear transcript of thelist 


of: offerings, kept as hereinbefore directed, retaining the original on 
your files. You will properly enter the sales made on your records. 

Any of the lands remaining unsold will, after the offering, be held 
‘gubject to private sale for cash at not less than the appraised value 
thereof. No application for the purchase of any tract at private sale 
will be entertained until the termination of the offerings at your respec- 
- tive offices. Parties desiring to purchase at private sale will be required 
to make application of Form 4-001, properly modified, and the applica- 
tions will be numbered consecutively in the order of their presentation 
at your respective ones current number at each office, and be retained 
on your files. . 

The receipts and certificates issued es lands sold at public and pri- 
vate sale will be given the current numbers, The certificates and 
receipts issued for the sales at the public offering will be distinguished 
by noting thereon the words public sale Chippewa pine lands; those 
issued for the private entries of the pine lands by noting ther eon une 
words private sale Chippewa pine. lands. 

The receipts issued for moneys received for said lands will be issued | 
in duplicate and the duplicate receipt given to the purchaser. | | 
- Where one party purchases, at either public or private ‘sale, more 
than one legal subdivision, you will not embrace in one certificate and — 


receipt a greater number of subdivisions than can be easily written in 


the blank spaces left in the blank forms for -that pur pose without. | 
interlining. Where tracts in more than one section are embraced in _ 


-. one entry, the descriptions should appear in the numerical order of - 
the sections, but entries should not cover more than 640 acres each, ._ 


and should, when practicable, be confined to one township and range. 


You will report the sales of these lands on separate abstracts, tobe © 
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forwanded with your regular monthly returns, together with any pesesinis. 
and certificates issued for these lands during the month. The abstracts 
forwarded for the month, including the time of the public sale, will 
have the sales then made indicated thereon by the words, public sale, 
written opposite the entry of each on the abstracts. You will also 
sor an account for the’ moneys received from the sales of él these lands 
in separate monthly and quarterly returns, 7 7 


ins respectfully, : 
‘BINGER -Heraany, 7 
| Commassinete: 
Agree 
— ON, BLISS, 
Seoretar Ye 


* 


AN ACT to amend an act entitled ‘(An act for the relief and civilization of the Chippewa Indians 
in the State of Minnesota.” - . 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the fifth section of the Act of Congress passed January 
fourteenth, eighteen hundred and eighty-nine, providing for the relief and civiliza- 
tion of the Chippewa Indians in the State of Minnesota, be, and the same is,. 
amended so far as the same relates to the White Earth and Red Lake reservations, 
and as to the other reservations mentioned in said Act whenever all the allotments 
of land in severalty shall have been made to the Indians of each reservation, respec- 
tively, therein provided, so as to read as follows: 

“Src. 5. That whenever, and as often as the survey, examination, and appraisal 
of one hundred thousand acres of said pine lands, or of a less quantity, in the dis- 
- eretion of the Secretary of the Interior, have been made, the portion so surveyed, 
examined, and appraised shall be proclaimed as in market and offered for sale in the | 
following manner: The Commissioner of the General Land Office, under the direc- 
tion of the Secretary of the Interior, shall cause notices to be inserted once in each 
week, for four consecutive weeks, in one newspaper of general circulation published 
in Minneapolis, Saint Paul, Duluth, Stillwater, Taylors Falls, Fosston, Saint Cloud, | 
Brainerd, Crookston, and Thief River Falls, Minnesota; Chicago, Illinois; Mil- 
waukee, Wisconsin; Detroit, Michigan; Philadelphia, Pennsylvania; and Boston, 
Massachusetts, of the sale of said land at public auction to the highest bidder for 
cash, at the local land office of the district within which said lands are located, said 
notice to state the time and place and terms of such. sale. At such sale said lands 
shall be offered in forty-acre parcels, except in case of fractions containing either 
“more or less than forty acres, which shall be sold entire. In no event shall any — 
parcel be sold for a less sum than. its appraised value. The residue of such lands | 
remaining unsold after such pu blic offering shall thereafter be subject to private sale 
for cash at the appraised value of the same, upon application at the local land office: 
Provided, That sections. numbered sixteen and thirty-six in each township so sur- 
veyed shall not be sold until the claim of the State of Minnesota to the ownership 
_of said sections as part of the school lands of said State, shall have been determined. cam 
_ Approved, February 26, 1896, (29 Stat., 17.) +: es 

[Schedule of appraisement omitted.] 
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MINING CLAIM—ADVERSE. PROCEEDINGS—ENTRY. 
MUTUAL MINING AND MILLING Co, v. CURRENCY Co. 


A Sieiee that the. discovery on which a Hainenal application rests is upon scuuid 
covered by 4 prior valid subsisting location raises an issue that must be settled 
in the courts, under the proper statutory adverse proceeding, and on failure to 
so present such charge it can nob be entertained by way of protest against the 

issuance of patent, 

A mineral entry irregularly allowed during the pendency of adverse proceedings 

“ . will not be canceled for such irregularity, where, subsequently. thereto, the 
adverse is dismissed, leaving the applicant in the same status as though no 

' adverse claim had. been filed. | 


Secretary Bliss to the Commissioner of the General Land Office, Tuly 15,. 


(Ww. V.D.) BIB (BB, Sr.) 


This is an appeal by the: Mutual Mining and Milling Company from 


the decisions of your office dated October 22, 1896, and January 12, 
1897, dismissing its protests against the issue of patent to The Currency 


| Mining Company for the Engineer lode acai mineral entry No. 927, 


Pueblo, Colorado, land district... 
On December 7, 1892, the latter company filed applications for parent 
for the said. Engineer claim, and for the Amy lode claim, the claims 


being contiguous arid both embraced in lot No. 7555, the survey of — 


which was approved September 3, 1892. These applications were 


treated by the local office as an application for a single claim. They — 
were given the same number, and but one fee was charged for their 


filing. Notice as of a single application covering both claims was. 


~ posted on each claim and in the local office, and published in a news- 
paper. During the period of publication, claimants of the. Dan Mc- 


~ Donald lode location filed-an adverse claim against the application for 


patent to the Engineer claim, and duly commenced suit in support 


thereof in the district court in and for El Paso county, Colorado. No. — 


adverse claim appearing against the application for the Amy claim,- 


the Currency Company made entry therefor on May 2, 1895, and patent 


for the same issued on November 30, 1895. On November 27,.1895, 
judgment in the said suit was entered in favor of the Dan McDonald 
élaimants, whereby the ground in conflict, which included the discovery _ 


shaft of the Engineer location, was awarded to the Dan McDonald 


claimants as prior locators: From this judgment the Currency on 
pany duly appealed to the Colorado court of appeals. 

On February 20, 1893, the appellant here, The Mutual Mining sid 
Milling Company, filed a protest against the issuance of patent to the 
Currency Company. This protest.was dismissed by the local office on | 
June 16, 1896, on the ground that the allegations thereof were not 
deemed sufficient to warrant a hearing, and, on June 1th, following, 
without waiting for the exercise by the protestant of its right of appeal, | 
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. or until final disposition had beer made of said suit, tiie Cur rency Com. 
pany was allowed to make entry for so much of the Engineer location 


as remained after excluding the ground in conflict with the Dan McDon.- : 
ald location,. survey No. 8053, and with the said patented Amy claim. 


Although notified of the dismissal of the said protest, the protestant 


company filed no appeal therefrom. Additional protests by the said 
Mutual Company were filed, however, on “ny sd July 28th, oc: 
. December 1, 1896, aspects im | 
Taken: together, and. briefly stated, these. -pr otests allege, inter alia: i 
1, That. the protestant. company is the owner of the Mollie Gibson 


lode claim, under a location thereof made prior to the location of the 


- Engineer claim, and. that these claims conflict to the extent: of more 

than four acres. | a: 

2. That the notice of ere for ‘eatant was ‘aenmoiene in sub- : 
stance uuder the rule in Gowdy et al. v. Kismet Gold Mining Co. (22 
L. D., 624), and was not eles: in a conspicuous place on the En gineer 
Rene 

3. That improvements and. labor on the Engineer claim as entered, to 
the value of $500, were not made or done, nor the certificate of the: 
- gurveyor-general showing expenditure thereon to that amount filed, 
prior to the expiration of the sixty days’ publication of notice. 

_ 4, That the Dan McDonald claimants had obtained judgment in the 
lower court against the Currency Company in their. suit against said ~ 
company in support of an adverse claim, whereby the ground involved, 
including the Engineer discovery shaft, was awarded to the. Dan 
McDonald claimants, and that said suit was still pending on appeal by 
the Currency Company. : 

5. That if any discovery within the limits of the Engineer claim has 
been made in ground not in conflict with the Dan McDonald claim, 
such discovery was upon the Mollie Gibson claim, a prior location, and 
hence of no avail to the Curreney Company. ‘| 

The said decisions of your office, the latter on review, dismissed 
appellant’s protests on the ground that they were insufficient, in view of 
the facts shown, to warrant a hearing, and thereby, in effect, held that 
there had been a sufficient compliance with law in the particular mat- 
_ters which formed the basis of the protestant’s charges against the © 
Currency Company: wherefore the appeal by the. said Mutual Mining 
and Milling Company, which brings the case before the Department. — 


-The facts as to the substance of the notice of the Engineer applica- 7 


- tion, posting notice on the claim, and the improvements and labor _ 2 


- thereon by claimant and its grantors, and the certificate of the surveyor- oa 
general, are fully and with substantial accuracy set out in your said 


. office decisions and need not be re- stated here. The questions raised © 
by the protest. upon ‘these points may be passed without discussion. eS 
- No reversible error is found in the decisions of your office upon these 
a questions. The allegations of protestaut 1 number ed 4 and 5 as herein- 
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before stated, raised the questions whether the Engineer location was _ 
made in compliance with law, and whether, if originally defective, the 
defect has since been cured, and the location validated, and, inciden- 
tally, whether entry of the Engineer claim was properly allowed while 7 
the adverse suit: iustitnted by the Dan McDonald claimants was 
pending. | 
_ It appears from the evidence that the. marae atin was iéoatad 
April 25, 1892, and that the Dan McDonald and Mollie Gibson claims. 
were located on July 17th and October 21, 1891, respectively; that the 


- Dan McDonald conflicts with the Engineer on the southeast side of the _ 


latter to the extent of nearly four-tenths of an acre, including the dis- 
_ covery shaft of the Engineer; that the Mollie Gibson conflicts with the 
Engineer as to nearly all the remainder. of the ground embraced in the 
Engineer location; and that no adverse claim to any. part of the Engi- 
neer location was filed by the claimants of the Mollie Gibson. ~ 

It further. appears now, from the duly certified transcript, filed J le 
8, 1898, of proceedings in the suit hereinbefore mentioned, that on Octo-| 
het 11, 1897, the said court of appeals, for | a 
manifest error in the proceedings and judgment aforesaid, of said district court, .. 
reversed, annulled, and altogether held for naught, 
the said judgment, and remanded the cause for further proceedings 
(Yor the decision of the court see Currency Mining Co. ». Bentley et al., 
50 Pac. Rep., 920); that thereafter, on December 8, following, the said | 
cause was taken to the supreme court of the State by writ of error; that 
the writ was subsequently dismissed by stipulation, and on ue 28, 
1898, the mandate of the court of appeals was renewed; and that, on 
J oe 2, 1898, in the said district court, the cause was finally flismissed 
on faction of the ci Eeney Company ‘and upon stipulation of the 
| parties. 

This leaves the Currency Company, as to the rights it claims under 
the Engineer location and application, precisely as if no adverse claim 
had been filed. In this situation, applying the pEennee ot section 
2325 Revised Statutes, | — 

it shall be assumed that the ‘applicant. is entitled: to. a natant. a aa that no 
‘adverse claim exists; and thereafter no objection from third varlics to the issuance 
of a patent shall be lieara: except it be shown that the ap poe has failed to com-_ 
ply with the terms of this chapter. | 
No showing has been made by Betas ait under the last: clause of 
the statute as above set out, sufficient to defeat the Engineer applica- 
tion and prevent the issuazice of patent.’ Protestants can not now be 
heard to charge that the Engineer discovery shaft, or the discovery of 
mineral on the Engineer location, was upon ground covered by a valid, | 
-snobsisting, prior location. . They waived their right to be heard upon 
such a charge when they failed to file and prosecute an adverse claim, 
as provided and required by section 2326 Revised Statutes (Golden 
Reward Mining Co. y. Buxton Mining Co, 79 Fed. Rep., pp. 873-4; 
21673—VOL 2718 | 
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| Gowdy et al. v. Kismet Gold Mining Co., 22 L. D., 6245. and American 
Consolidated Mining Co. v. DeWitt, 26 L. D. 580). Furthermore, the 
proper court, and not the Jand department, is the tribunal ‘AubHOnZet | 
to hear and determine upon such an allegation. 

If it be conceded that the allowance of the Engineer entry while the : 
said adverse suit was still pending, was, notwithstanding the exclusion ~ 
therefrom of the ground claimed by the Dan McDonald claimants, in 


- contravention of the provision of section 2326 Revised Statutes, which | | 


requires a stay of proceedings “until the controversy shall have been | 


settled or decided by a court of competent jurisdiction, or the adverse — : 


‘claim waived,” and therefore irregular and improper, it is still not 
deemed such an irregularity as to warrant the cancellation of the 
entry. No good purpose would be served by such action. The appli- 
cant is now clearly entitled to an entry, and, if the present entry were 
canceled, could at once make a new entry. ‘The i irreg wlarity, if anys in 
question will therefore be waived: 3 

It is proper, in this connection, to call attention os the facts that the 

Engineer location as surveyed. ie patent conflicts with the location of 
the Surprise lode location, survey No. 7499, and that the conflict is 
excluded in the Engineer application and ioe It was not excluded, 
however,.as it should have been, from the said entry, except as to so 
much thereof as is embraced in the conflict between the Dan McDonald 
and Engineer. locations. It will therefore be necessary to have the 
entry amended so as to. show the exclusion of the Surprise Engineer 
conflict... a 7 : 

There appears to be no reason now why any of the pena in con- 
flict between the Engineer and Dan McDonald locations should be 
excluded from the said entry. Further amendment thereof may accord- 

ingly be allowed upon due payment for the ground covered thereby. 
~The decisions of your, office are affirmed in accordance with the 
| sonee oun: 7 , 


REPAYMENT—ENTRY ERRONEOUSLY ALLOWED. ~ 
JOHN BARKER. 
The fact that an entry may have been.‘ erroveously allow red” is no ground for repay- 


ment, if said entry could have been confirmed if the Se had not volun-. 
very relinquished the same. 


Secretary Bliss to the Commissioner of the Gener aul Land 1 Office, Tul y 15, 
7 we ve iO i on 1898. 7 - (J. L. McC.) 


| John Harker on ‘Aout 91, 1877, made cent land entry for the NE. 
fractional quarter and the Nw. fractional quarter of Sec. 4, T. 29 S., BR. 
29 E., Visalia land district, California, On April 15, 1886, he reline. | 


‘quished the NW. fractional quarter; and on J aly 12, 1889, he ee | 


aos the NE. fractional cee 
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At the date of the above entry the land described was embraced in 
certain homestead entries which were subsequently eauceled. | 

Barker applied to your office for the repayment of the purchase money 
paid on said entry, which was denied by your oflice ReCIIOn: of J anuary 
28, 1897. 
Barker has appealed, allegi ing certain error S, , which will be considered 
sertatim.. | 

First, he alleges that your office « erred in ficidine fiat an entry 
erroneously allowed can be confirmed ”.._presuinably referring to the — 
fact that the land embraced in said desert land. entry was at the date 
of said entry covered by certain then uneanceled homestead entries, : 
| ea) | 7 i: 

This eeatention can not be sustained, Many entries that were origi- 
nally erroneously allowed have been confirmed. A depar tmental deci- 
sion directly applicable, as regurds this question, is that in the case of 
Calhoun v, Daily (14 L. D., 490—see syllabus): | 

The irregular allowance of a homestead application for land covered by the entry 
of another, and subsequent compliance with law on the part of said applicant, gives 
him a right that will attach on the cancellation of the prior entry. 

So a homestead entry by one who is: not a citizen, nor has dealaved 
his intention to become a citizen, is erroneously allowed; but upon his 
subsequent declaration of intention (prior to the intervention of am 
adverse claim) the defect may be cured and the entry perfected. (See 
Vidal v. Bennis, 22 L, D. 124.) 

_ Many other instances of a similar character might be cited. . 

Counsel for the applicant contends that your office erred (2) “in hold- 
ing that the applicant was under any obligations to vompiete an enuy 
which it is admitted was erroneously allowed.” 

It may be true that he was not under any “obligations” to complete 
it; but if he chose not to do so and voluntarily relinquished, when (as 
hereinbefore shown) it might have been confirmed, the government is 
under no obligation to refund his purchase money, (Hiram H. Stone, . 
5 Li, D., 527-8; Albert 8. Hovey, 9 L. D., 670; and many other cases.) — 
. Counsel for ‘ne applicant alleges that your office erred (3) ‘¢in not. 
holding that a desert-land-entry within the limits of a railroad grant, — 
at the stated price of $1.25 per acre, could not be confirmed.” - - 

This 4 is simply an assumption on the part of counsel for the defendant. 
It is sufficient to say that defendant did not wait to see whether the 
entry could be confirmed or not, but relinquished ; and the entry was. 
canceled because of his relinquishment, and not because it could not be 
confirined. oh 

Hfinally, counsel for the applicant contends that your office erred— 


rd 


In not holding that the suspension of the applicant’s entry by the Secretar y’s or der 
. of 1877, which suspension was not removed until.1891, left the claimant free to con- 
sider such suspension as in effect a cancellation of his said. entry, and therefore te 
abandon the same and apply for repayment. 
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| Whatever ns claimant may have considered, the suspension of an 
entry is not equivalent to its cancellation. 
As a matter of fact, this entry was canceled, not because it could not 


. be confirmed, but Bacaes: the entryinan voluntarily relinquisbed it; 


and there is no law allowing repayment i such acase. 
‘The decision of your office 3 is correct, » and i is hereby affirmed. 


SETTLEMENT RIGHT—APPLICATION TO ENYER. 
MOORE v. PARKER. 


Where through the failure of the en offieo to properly note of record an entry the | 
land covered thereby is apparently embraced within a railroad grant, and is set- 
tled upon and improved by one intending to purchase the same from tne railroad 
company, and it is subsequently found that said land was in fact excepted from 
said grant, the right of such settler to make homestead entry of the tract will 
not be defeated by the adverse intervening application of another. | 


Secretary Bliss. to. the Commissioner of the General Land Office, July 13, | 
(W.V. Dj) 1898, (CG, W. P.) 


The appeal of Frank F. Parker from your office decision of February 
21, 1898, holding his homestead entry of the NW. 4 of Sec. 1, T. 22 N., 
R, 10 E., O’ Neill land district, Nebraska, for cancellation, and allowing 
John B. “Moore to make ena ies ennie of the same traet, has been 
considered by the Department. 

It appears from the record that the land in controversy is within the 
‘granted limits of the grant for the Sioux City and Pacific Railroad 
Company and is opposite that portion of the road definitely located 
January 4, 1863; that on March 10, 1892, Frank IF. Parker tendered his 
Homestead application for the tract, which was rejected for conflict 
with the grant, from which action he appealed; that April 15, following, 

John B, Moore tendered his homestead application for the same land, 
- which was also rejected for conflict with the grant, and also on account 
of the prior application by Parker, from which action Moore appealed ; 
that on said appeals it was held by your office that this tract. was 
excepted from the grant for said company by reason of the homestead 
entry of John Drown, made June 14, 1867, and canceled January 7, 
-1869, and you awarded the right of aniny to Par ker, from which action 
Moors appealed to the Department; that by dlecision of January 8, 
1897, the Department decided that it appearing that Moore had, vee 
16, 1888, conveyed the land to one A. J. Devinney, for the considera- 
tion of $241, 50, when Parker applied, March 14, 1892, to make home- 
stead. entry of the tract, whatever claim Moore ever had to the land 
had been abandoned by said sale, and affirmed your office decision; that 
on a motion for review of said decision by Moore, a hearing was ord ered, - 
in order that all the facts relative to the: occupancy aid improvement. 
of this tract, the eens taken by Moore i in order to secure himself in his: | 
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possession and the alleged failure to note upon the local records the: 
entry by Drown until after the tender of the application by Parker, 
-Inay be properly presented, to the end that the respective rights of the 
applicants under their claims as shown may be properly determined, - 
and the local officers were directed to proceed with the hearing at the 
earliest practicable date, and that when the record is received in your 
office the same be made special for consideration, so that the rights of 
the parties may be early determined, and the local officers were further. 
instructed, when reporting the hearing, to make special report of any 
facts within their knowledge, or as evidenced by their records, showing 
when the entry by Drown was posted, or noted, upon the plats and 
records usually resorted to in the examination of the status of lands, 
and the previous decision of the Department was modified accordingly. 

Upon the hearing held in conformity with said instructions, the local: 
officers recommended that the homestead entry of Parker be canceled,. 
and the application of Moore to homestead the tract be allowed. On: 
appeal, your office affirmed the decision of the local omheenss hence this 
appeal to the Department. = 
_ So far as the record shows, the first settler on the tract in contro- 

-versy was one Hiram ‘Thurston, who was succeeded by W. B. Johnson; 
after whose death, his widow, Elizabeth A. Johnson, occupied the 
tract, and in March, 1887, conveyed her interest to Elias H. Little, who, 
on March 22, 1888, conveyed his interest in the tract to the said John | 
B. Moore, for the consideration of $650, Moore took possession of the 
land and has continued to occupy itasa home. He was not married 

at the time he purchased the tract, but was in February, 1890, and his 
' wife has lived with him on the land ever since their marriage. 

‘The improvements on the land, when Moore purchased it from Little, 
consisted of two dwelling Nonses, a root house, a granary, a chicken’ — 
house, a horse and cow stable, a well, and forty acres of land in culti- 
vation and a number of fruit trees and other trees and shr nbbery, and 
about one hundred rods of fence. | a 

Moore has added something to the improvements 0 on the land at the: 
time of his purchase by breaking more ground and putting out both 
forest and fruit trees. He testitied that at the tine he purchased the ~ 
- tract it was known as “losé title laud,” and that he was informed that: 
the railroad company claimed the tract; that he went to see the firm | 
of Peterson and Foree, attorneys and real estate agents, who he was: 
told were the-agents for the Sioux City and Pacifie Railroad Company, 
the company that claimed the tract, and saw Myr. Foree of said firm 
and inguired of him if the tract could be bought from the company; . 
that Mr. Foree told him that the company’s title had not been com- 
pleted, and that the land had not been patented to it; that he had 
examined the records in the local land office, and that he believed from. 
what he had learned that the company’s title would be perfected in 
ee and later they would offer the land for sale. Moare also testified 
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that el had vonsulted Mr. G, fb Dickinson, hie? is now district judge, 
and was then. considered oue of the best. lawyers In the county, and. 
that the advice he received from Mr. Dickinson “ was in harmony with 
that of Mr. Foree, namely, that the railroad company’s title would 
€ eventually be completed.” Mr. Foree confirmed Moore’s testimony in 
regard to Moore’s interview with hin. He also testified that the firm 
of Peterson and Foree, of which he was a member, was the sole local 
agent for the county for the Missouri Valley Land Company, of Cedar 
Rapids, Iowa, which company had bonght the lands of the Sioux City 
and Pacific Railroad Company, which company claimed the land in 
controversy uuder its railroad grant. He further testified that in 1888 
or 1889 he examined the records of the local land office as to the tract — 
in controversy; that he examined the traet book and the plat book, 
and that he found no homestead entry of the tract in controversy in. 
the naine of John Drown on either the plat book, or the tract book, 
and that no other books were shown to him by the officers of the laid 
office for the purpose of showing the filings; that he never heard of 
such a book as the homestead register at any time, when he was at the 
Jocal land office examining title to government lands. 

‘Whe local officers transmitted with their decision of the case a trans- 
‘script of the tract book in their office showing the entries of land in 
‘Sec. 1, T. 22 N., R. 10 E., which shows that ata Drown made home- 
‘stead entry No. 1224 (in pencil 1424) of the NE. 4, June 14,1867, can- 
‘celed January 7, 1869. In their special report they state that: “The 
Register of Homestead Entries shows No. 1224 (the number entered 
én ink on John Drown’s entry on tract book) to be that of Lonis Mar- 
den, made May 6, 1867, for NI. 4, Sec. 13, T. 22, R. 8 K.;” that “The 
Register of Homestead Entries shows No. 1424 (the number noted in 
pencil on John Drown’s ony on tract book) to be that of John Drown 
for the NW. 4, Sec. 1, T. 22, R.10 E., made June 16, 1867;” that “The 
Plat Book shows no enbae: on NW. : 4 1-22-10 E. Aeycept the R. It. Co.’s 
selection and the entry of Frank F. Parcen” that it has the appear- 
ance, however, of having numbers of entries erased therefrom;” and 
they state, in their decision, that the plat and tract books are the books 
‘usually nesoried to at the local office in looms up the status of gov- 
ernment land. . 

It is shown that Parker cantis an exathination of thé records, at the 
Neligh land district office about the 2d ov 3d of March, 1892, to ascer- 
tain if there was any vacant government land in Burt county, and con- 
eluded froin such information as he then acquired that he could secure | 
an entry on the NW. 4 of Sec. 1, T. 22 N., RB. 10 E., and on March 10, | 
1892, filed an application to enter the land in controversy, which was 
wejected March 14, 1892. He alleges he was first acquainted with | 
- Moore in the spring of 1892, when he sought and met him about half a 
mile from the land, and told Moore of his having filed an application 
to make homestead entry for the land, and offered to buy Moore’s 
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improvements, and subsequently, when he learned of your office deci- .. 
sion of September 12, 1894, in his favor, because of his priority of 


- application, he again approached Moore, with an offer to buy his 


improvements, which offer Moore finally declined. It also appears that 
he has established residence upon a part of the land in controversy, 
_ with his wife and thirteen children, and has made considerable and valu- 
able improvements thereon. As to the deed to Devinney, it appears 
by the testimony of Moore that it was intended as a mortgage to secure | 
adebt; and not as a sale of the claim. It is also shown that Moore 

never gave up his possession of the land, and that the consideration 
. mentioned in the deed is far below the value of the improvements upon 
_ theland. It also appears that Devinney and wife, by deed dated March 
23; 1892, reconveyed the property to Moore. The evidence shows that 
Moore had been in possession of the land in controversy for four years— _ 
living on it with his family and having valuable improvements thereon— | 
relying upon the title of the Sioux City and Pacific Railroad Company, — 
which, according to the records of the local land office, usually resorted. . 
to in looking for the status of government lands, was apparently a valid 
title, and supposing that he would eveutually secure title to the land 
from the vendees of the railroad company, when Parker having discov- 
ered by an examination of the records of the local Jand office, that 
Drown had made homestead entry, not of the NE. 4, as the tract and 
plat book showed, but of the NW. 4, thereupon applied to make entry 
of the land in controversy, and now claims the land by virtue of his 
- prior application to make homestead entry of the same. But the 
Department cannot consent to recognize such a claim. Moore's resi- 
dence and occupation were sufficient to put Parker upon notice and. 
inquiry, and Moore plainly was only prevented from acquiring the prior 
title to the land by the failure of the local officers to make the proper 
entries on the tract and plat books in their office. His case is clearly 
stronger in equity and he ee be allowed to make homestead euty 
of. the land. | 

Your office decision i is therefore affirmed. 


_ NORTH PERRY TOWNSILE v. LINN. 


“Motion for review of departmental decision of March 15, 1898, 26 . 
L. D., 393, denied ve Secretary Bliss, July 16, 1898. . 
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- REGULATIONS CONCERNING ‘RIGHT or WAY FOR CANALS, DITCHES, 
AND ee OVER THE PUBLIC LANDS AND RESERVATIONS. 


For Haiuntion Unde sections 18 to 21, act of March 3, 1891 (26 Stat., 1095), es act 
of February 26, 1897 (29 Stat., 599), and the act of May 11, 1898 (Public, No. 88).. 

For oil pipe lines—Under act of May 21, 1296 (26 Stat., 127). . 

For the constr uction of reservoirs on public lands for ane o live stock—Under act 
J maMany 13, 1897 i Stat. , 484). | 


[Approved J “iy 8, 1898. i‘: 
RIGHT OF. WAY FOR CANALS, DITCHES, AND RESERVOIRS. 


Sections 18, 19, 20, and 21 of the act of Congress approved March 
3, 1891 (26 Stat., 1095), entitled “An act to repeal timber-culture laws, _ 
and for other purposes,” grant the right of way through the public 
lands and reservations of the United States for the use of canals, 
ditches, and reservoirs heretofore or hereafter constructed by corpora- 
tions, individuals, or associations of individuals upon the filing and — 
approval of thé certificates and maps therein provided for; but the 
word “reservations,” as here used, does not include Indian reservations 

(14-L. D., 265). | 

When the right of way is upon @ reservation not within the juris- 
diction of the Interior Department, the application must be filed 
in accordance with these regulations, and will be submitted to the 
department having jurisdiction. A map and field notes of the portion 
within such reservation must be submitted, in addition to the dupli- 
cates required herein. This map. and field notes inust conform to all 
the provisions of this circular. The local officers will forward them to 
this office with the application. 

The word adjacent, as used in section 18 of the act, in conuection 
with the right to take material for construction from the public lands, 
is-defined by the Department as including the tier of sections through 
which the right of way extends, and perhaps an additional tier of sec- 
tions on either side (14 L. D., 117). The right extends only to construe- 
tion, and no public timber or material may be taken or used for repair 
or improvements (14 L. D., 566). These decisions were rendered under 
the railroad right of way act, and. are applied to this, as the words are 
the same in both. 

The sections above noted road as follows: 7 

Src. 18. That the rig ht of way through. ‘ie public lands aad reservations of the 
United States is hereby granted to any canal or ditch company formed for the pur- 
pose of irrigation and duly organized under the laws of any State or Territory, 
which shall have filed, or may hereafter file, with the Secretary of the Interior a 
copy of its articles of incorporation, and due proofs of its organization under the 
same, to the extent of the ground occupied by the water of the reservoir aud of 
the canal and its laterals, and fifty feet on cach side of the marginal] limits thereof; 
also the right to take, from the public lands adjacent to the line of the canal or — 
ditch, material, earth, and stone necessary for the construction of such canal 
or ditch: Provided, That no such right of way shall he so located as to interfere with 
_ the proper occupation by the Government of any such reservation, and all maps of 
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location shall be subject to the approval of the Department of the Government 
having jurisdiction of such reservation, and the privilege herein granted shall not — 
_ be construed to interfere with the control of water for irr igation and other purposes 

under authority of the respective States or Territories. ; 
 §Ec. 19. That any canal or ditch company désiring to secure the benefits of thia 
act shal], within twelve months after the location of ten miles of its canal, if the. 
same be upon surveyed lands, and if upon unsurveyed lands, within twelve months 
after the survey thereof by the United States, file with the register of the land office 
for the district where such land is located a map of its canal or ditch and reservoir, 
and upon the approval thereof by the Secretary of the Interior the same shall be 
noted upon the plats in said office, and thereafter all such lands over which such 
rights of way shall pass shall be disposed of subject to such right of way. Wuhen- 
ever auy person or corporation, in the construction of any canal, ditch, or reservoir, 

injures or damages the possession of any settler on the public doiaains the party com- . 
mitting such inj ury or camare shall be liable to the ‘party | injur ed for such injury or 
damage, 

SEC. 20, That the provisions of this act shall pu to all canals, ditahes, or reser- 
voir Ss, heretofore or hereafter coustructed, whether constructed by corporations, 
individuals, or association of individuals, on the filing of the. certificates and maps 
- herein provided for. If such ditch, canal, or reservoir, has been or shall be con-_ 
structed by an individual or association of individuals, it shall be sufficient for snch 
individual or association of individuals to file with the Secretary of the Interior, 
and with the register of the land office where said land is located, a map of the line 
of such canal, ditch, or reservoir, as in a case of a corporation, with the name of 
the individual owner or owners thereof, together with the articles of association, if 
any there be. Plats heretofore filed shall have the benefits of this act from the date 
_ of their filing, as though filed under.it: Provided, That if any section of said canal, 
or ditch, shall not be completed within five years after the location of said section, 
the rights herein granted shall be forfeited as to any uncompleted section of said 
- canal, ditch, or reservoir, to the extent that the same is not completed at the date of 
the forfeiture. | 

Src. 21. That nothing in this act shall authorize such canal or ditch company to 
occupy such right of way except for the purpose of said canal or ditch, and then_ 
only so far as may be necessary for the cones uction, maintenance, a care of said 
canal or ditch. 


The act approved May 11, 1898 (Public No. 88), entitled ‘“* An act to 
amend an act to permit the use of the right of way through public lands 
for tramroads, canals, and reservoirs, and for other purposes,” makes: 
an important declaration in section 2 as to the purposes for which the 
rights of way under the act of 1891 may be used. The HN ELBE S of 
the act of 1898 is as follows: 


Be it enacted by the Senateand House of Representatives of the United States of 4 Mericd 
in Congress assembled, That the act entitled ‘‘An act to permit the use of the right: 
of way throngh the public lands for tramroads, canals, and reservoirs, and for other 
purposes,” approved January twenty-first, eighteen hundred and ely ne pe and 
the same is hereby, amended by adding thereto the following: 

“That the Secretary of the Interior be, and hereby is, authorized aiid sinveseaned: 
under general regulations to be fixed by him, to permit the use of right of way upon 
the public lands of the United States, not within limits of any park, forest, military, 
or Indian reservations, for tramways, canals, or reservoirs, to the extent of the ground 
occupied by the water of the canals and reservoirs, and fifty feet on each side of the 

marginal limits thereof, or fifty feet on each side of the ceiter line of the tramroad, by 
any citizen or association of citizens of the United States, for the PESDORES of fur- 
nishing water for domestic, public, and other beneficial nses. | 
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“Suc, 2. That rights of way for ditches, canals, or reservoirs heretofore or here- 


after eG under the provisions. of sections ‘eighteen, nineteen, twenty, and 


twenty-one of the act entitled ‘An act to repeal timber-culture laws, and for other 
purposes,’ approved March third, eighteen hundred. and ninety- one, may be used for. 
purposes of a public nature; and said rights of way may be used for purposes of 
water transportation, for domestic purposes, or for the development of power, as 
- subsidiary to the main purpose of irrigation.” 

1. These acts are evidently designed to encour age the much needed 
| work of constructing ditches, canals, and reservoirs in the arid portion — 
of the country by granting right of way over the public lands neces- 
sary to the maintenance and use of the same, The eighteenth section 
of the act of 1891 provides that— . | . . : 


The privilege herein granted shall not be construed to ‘atarfors with the control 
of water for irrigation and other purposes under authority of the respective States 
or Territories. | a ee hi en | 
‘The control of the flow and use of the water is therefore, so far as 

this act is concerned, a matter exclusively under State or Territorial 
control, the matter of administration within the jurisdiction of this » 
Department being limited to the approval of maps carrying the right 
of way over the public lands. In submitting maps for approval under 
this act, however, which in alywise appropriate natural sources of 
water supply, such as the damming of rivers or the appropriation 
of Jakes, such maps should be accompanied by proof that the plans 
and purposes of the projectors have been regularly submitted and 
approved in accordance with the local laws or customs governing the 
use of water in the State or Territory in which the same is located. 
No general rule can be adupted in regard to this matter. Hach case 
must rest upon the showing filed in support thereof. 4 
2, The act is not in the nature of a grant of lands; it does not convey 
an estate in fee in the right of way. It is a right of use only, the title 
still remaining in the United States. All persons settling on a tract of 
public Jand,.to part of which right of way has attached for a canal, 
ditch, or reservoir, take the same subject to such right. of way, and at 
- the full area of the subdivision entered, there being no authority to 
make deduction mm such cases. If a settler has a valid claim to land 
existing at the date of the filing of the map of definite location, his © 
right is superior, and he is entitled to such reasonable measure of dam- 
ages for right of way as may be determined upon by agreement or in the 
courts, the question being one that does not fall within the jurisdiction 
of this Department. By section 21 of the act above quoted it will be 
seen that the approval of a map of a canal, ditch, or reservoir does not 
necessarily carry with it a right to the use of land 50 feet on each side, 
the approval of the Department granting g only such right of way as the 
law provides. The width necessary for construction, maintenance, and 
care of a canal, ditch, or reservoir is not determined. 

ae Whenever a right of way is located upon ‘a reservation , the appli | 
cant must file a certificate to the effect that the right of way is not so 
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located as to interfere with the proper occupation of the reservation 
by the Government. When the right of way is located. on a forest or 
timber reserve, the applicant must file a stipulation under seal to take 
no timber from the reservation outside the right of way. In accord- 
ance with the provisions of the circular of March 21, 1898, the applicant 
will also be required, if deemed advisable by the Cominissioner of the 
General Land Office, to give bond in a satisfactory surety company to 
the Government of the United States, to be approved by him, such 
bond stipulating that the makers thereof will pay to the United States 
‘for any and all damage to the public lands, timber, natural curiosities, 
or other publie property on such reservation, or upon the lands of the 
United States, by reason of such use and atenpation of the reserve, 
regardless of the cause or circumstances under which such damage may 
occur.” A bond furnished by any surety company that’ has complied 
with the provisions of the act of August 13, 1891 (28 Stat.,279), will be 
accepted, and must run in the terms of the stipulation above quoted. 
The amount of the bond can not be fixed until the application has been 
submitted to the General Land Office. | 

4, Canals, ditches, or reservoirs lying partly upou unsurveyed land | 
- can be approved if the application and accompanying maps and papers 
conform to these regulations, but the approval will only relate to that 
portion traversing the surveyed lands. (For right of way wholly on 
unsurveyed laud, see paragraphs 17 and 18.) 

5. ALY jeonpouated companyedesiring to obtain the benefits of the 
law is required to file the following papers and maps with the register 
of the land district in which the canal, ditch, or reservoir is to be 
located, who will forward them to the General Land Office, where, after - 
examination, they will be submitted to the Secretary of the Interior 
with recommendation as to their approval. 

First. A copy of its articles of incorporation, duly certified to by the 
proper officer of the company under its corporate seal, or by the secre- 
tary of the State or Territory where organized. | 

Second. A copy of the State or Territorial law under which the com- 
pany was organized (when organized under State or Territorial law), 
with certificate of the governor or secretary of the State or Territory 
that the same is the ‘existing Jaw. (See eleventh Smupd aston of this. 
paragraph.) | 
Third. When said law directs that the arligies of Aeeoctond or other | 
papers connected with the organization be filed with any State or Ter- 
- ritorial officer, the certificate of such officer that the same have been 
filed according to law, with the date of the filing thereof. | 

Fourth. When a company is operating in a State or Territory other 
than. that in which it is incorpovated, the certificate of the proper 
officer of the State or Territory is. required that it has complied with . 
the laws of that State or Territory governing foreign corporations to | 
the extent required to entitle the oy to operate in such State or 
Territory. 
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_ No forms are prescribed for the above portion of the ‘‘due proofs” 
- required, as each case must be poverned to some extent by the laws of | 
— the State or Territory. — . 
Fifth. The official statement, ‘under the seal of the company, of the 
proper officer that the organization has been completed, that the com- 
pany is fully authorized to proceed with construction according to the 
existing law of the State or Territory, and that the copy of the articles 
filed is true and correct. (See Form 1, p. 212.) 
Sixth, A true list, signed by the president, under the seal of the com- 
7 pany, showing the names and designations of its officers at the date of 
the filing of the proofs. (See Form 2, p. 213.) | 
Seventh. A copy of the company’s title or right to appropriate éhe 
water needed for its canals, ditches, and reservoirs, certified as required 
by the State or Territorial laws. If the miner’s eR is the unit used 
in such title, its equivalent in cubic feet per second must be stated.. In 
cases where the right to appropr iate the water has not been adjudicated 
under the local laws, a certified copy of the notice of appropriation will 
be sufficient. In cases where the notice of appropriation is accom- 
._ panied by a map of the canal or reservoir, it will not be necessary. to 
_ furnish a copy of it, if the notice describes the location sufficiently to 
identify it. with the canal or reservoir for which the right of way appli- 
cation is made. In cases where the water-right claim has been trans- 
ferred a2 number of times it is not necessary to furnish a copy of each 
instrument of transfer; an abstract of title will be accepted. | 
Highth, A copy of the State or Territorial laws governing water 
rights and irrigation, with the certificate of the governor or secretary 
of the State or Territory that the same is the existing law, (See elev- 
enth subdivision of this paragraph.) | 
Ninth. A statement of the amount of water flowing in the stream 
supplying the canal, ditch, or reservoir, at the point of diversion or 
damming, during the preceding year or years. For this purpose it 
will be necessary to give the maximum, minimum, and average monthly 
flow in cubic -feet per second, and the average coal flow. <All avail- 
able data as to the flow is required. The method of measurement or 
estimate by. which these results have been obtained must be fully 
stated. 
Tenth, Maps, field notes, and other paper 8.28. hereinafter aenen: | 
. Hleventh. If certified copies of the existing laws regarding corpora- 
tious and irrigation, and of new laws as passed from time to time, be 
forwarded to this office by the governor or secretary of the State or 
Territory, the applicant may file, in lieu of the requirements of the 
second and eighth subdivisions of this paragraph, a certificate of the 
governor or secretary of state that no change has been made since a 
given date, not later than that of the laws last. forw arded. 
_ 6, Individuals or associations of individuals. making spaulestions for 
| right of way are required to file the information called for in the seventh, | 
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eighth, ninth and tenth subdivisions of the previous paragraph, -Asso- | 


 ciations of individuals must, in addition, file their articles of associa- 


tion; if there be none, the fact must be stated over the se of 
nen member of the association. 

. The maps filed must be drawn on tracipg ite: in duplicate, and : 
ee be strictly conformable to the field notes of the survey thereof. 
The maps should show other canals, ditches, laterals, or reservoirs 
~ with which connections are made, but all such canals, reservoirs, ete., — 
with which connection is made must be represented in ink of a ditfer- | 
ent color from that used i in drawing those for which the applicant asks 
right of way. 7 

8. Field notes of the surveys must be filed in iaduplicate, shonld be 


separate from the map, and: in such form. that they may be folded for ~ 


filing, Complete field notes should not be placed on the map, but only 
the station numbers where deflections or changes of numbering occur, 
station numbers with distances to corners where tle lines of the public 
surveys are crossed, aud the lines of reference of initial and terminal 
points, with their courses and distances. Typewritten field notes with 
clear carbon copies are preferred, as they expedite the examination of 
applications. The field notes should contain, in addition to the ordinary 
records of surveys, the data called for in this and iu the following para- 
graphs, They should state which line of the canal was ruan—whether 
middle or side line. The stations or courses should be numbered in the 
field notes and on the map. The record should be so complete that 
from it the surveys could be accurately retraced by a competent sur- 
veyor with proper instruments. The field notes should show whether 
the lines were run on the true or the magnetic bearings, and in the 
latter case the variation of the needle and date of determination must 
be stated. The kind and size of the instrument used in running the 
lines aud its minimum reading on the horizontal circle should be noted. 
The line of survey should be that of the actual location of the pro- 
posed ditch and, as exactly as possible, the water line of the proposed 
reservoir. The method of running the grade lines of canals and the 
water lines of reservoirs must be described. 
_ 9. The seale of the map should be 4,000 feet to an inch in the case 
of canals or ditches and 1,000 feet to an inch in the case of reservoirs. 
The maps may, however, be drawn. to a larger scale when needed to - 
properly show the proposed works; but the scale must not be so 
greatly increased as to make the map inconveniently large for han- 
dling. 
10, All saaieons of the public surveys represented on the map . 
should have their entire boundaries drawn, and on all lands affected 
by the right of way must be shown the smallest legal. subdivisions | 
(40-acre tracts and lots). 
| 11. The applicant should mark each. of the subaivigiene affected by 
. the right of way “V” or “Vacant” if it belongs to the public domain. 
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at the time of filing the map in the local land office, and the same must 
be verified by the certificate of the register. If it does not atfirma-- 
tively appear that some portion of the public land is alfected, the local . 
officers will refuse to receive the maps. (See paragraph 25.) 3 
12. The termini of a eanal, ditch, or lateral should be fixed ise | 
reference of course and distances to the nearest existing corner of the 
public survey. The initial point of the sur vey of a reservoir should 
be fixed by reference of course and distance to the nearest existing — 
corner outside the reservoir by a line which does. not cross an area — 
that will be covered with water when the reservoir is in use. The map, 
field notes, engineer’s affidavit, aud applicant’s comficate Bonn Bi 
and 4) should each show these connections. . a 
13. When either ter minal of. aw canal, ditch, or intra is upon 
unsurveyed land, it must be connected by beer se with an established 
corner of the public survey, if not more than six miles distant from it, 
and the single bearing and distance from the terminal point to the cor- 
ner computed and noted on the map, in the engineer’s affidavit, and 
in the applicaut’s certificate (Forms 3 and 4), The notes and all data 
_ for the computation of the traverse must be given iu the field notes. 
14. When the distance to an established corner of the public survey 
is more than 6 miles, this connection will be made with a natural object 
or a permanent monument which can be readily found and recognized 
and which will fix and perpetuate the position of the terminal point. 
The map must show the position of such inarks and course aid dis- 
tance to the terminus. The field notes must give an accurate descrip- 
tion of the mark and full data of the traverse as required above. The 
 engiueer’s affidavit and applicant’s certificate (Forms 3 and 4) must 
state the connections. These monuments are of great importance. “ 
15. When a canal, ditch, or lateral lies partly on unsurveyed land, 
each portion lying within surveyed and unsurveyed land will be 
‘separately stated in the field notes-and in Forms 3 and 4 by connec- 
_ tions of. termini, length, aud width, as though each hee were inde- 
pendent. (See paragraphs 12, 13, and 14.) . 
16. When a reservoir lies Partly on unsurveyed land, ig initial point 
- must be noted, as required for the termini of ditches in par agraph 12 
and so that the reference line will not cross an area that will be cov- — 
ered with water when the reservoir is in use. The areas of the several _ 


parts. lying on surveyed and unsurveyed land must be separately noted mee 


on the map, in the field notes, and in Forms 3 and 4. 

1%, Maps showing canals, ditches, or reservoirs. wholly upon unsur- 
veyed lands nay be received. and plRcen on file in the General Land 
Office and the local land office of the district in which the same occurs, — 
for general information, and the date of filing will be noted thereon;. 
but the same will not be submitted to nor approved by the Secretary 
of the Interior, as the act makes no provision for the approval of any 
but maps showing the location in connection with the public surveys. 
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The filing of such maps will not dispense with the filing of maps after — 
the survey of the Jands and within the time limited in the act granting 
‘the right of way, which map, if in all respects regular when filed, will 
‘recelve the Secretary’s approval. 


18,. In filing such maps the initial and Pinel points ell be fixed . 


as indicated iu paragraphs 13 and 14. 


19, Whenever the line of survey crosses a township or section line of 


the public survey, the distance to the nearest existing corner should be 
ascertained and noted. In the case of a reser voir the distance must 


not be measured across an area which will be covered with water when 


the reservoir is in use, and permaneut monuments must be set on the 
water line of the reservoir at the inter section of these lines of public 
survey. The map of the canal, ditch, or reservoir must show these dis- 
tances and marks, and the field notes must give the points. of intersec- | 
tion and the distances, and describe the marks. .When corners are — 
destroyed by the canal or reser voir, proceed as directed in pa agraplis 
22 and 23. | 
20. The map must bear a statement of the width of asi canal, ditch, 
or lateral at high-water line. If not of uniform width, the limits of the 
deviations from it must be clearly defined on the map. The field notes 
should record the changes in such a manner as to admit of exact loca-_ 
tion on the ground. The map must show the source of water supply. — 
21. In applications for right of way for a reservoir the capacity of 
the reservoir must be stated on.the map in acre-feet (i. e., the number 
-of acres that will be covered 1 foot in depth by the water it will hold; 
1 acre-foot is 43,560 cubic feet). The map must show the source of 
water supply for the reservoir and the location, and height of the dam. 
22. Whenever a corner of the public survey will be covered by earth | 
or water, or otherwise rendered useless, marked monumeuts (one -on 
each side of destroyed corner) inust be set on éach township or-section 
line passing through, or one on each line ter minating at, said corner. 
These monuments must comply with the requirements for witness 
corners of the Manual of Surveying Instructions issued by this office - 
(p. 47, ed. 1894), and must be at such distance from the works as to be 
safe fori interference during the construction and operation of the — 
game. In the case of reservoirs these monuments are additional to _ 
those required in paragraph: 19.. In ease two or more consecutive cor- 
ners on the same line are destroyed, the monument shall be set as 
required in the Manual for the nearest corner on that line to be covered. 
. 23, The line on which such monument is set will be determined by 
running a random line from the corner to be destroyed to the first exist- | 
ing corner on the line to be marked by the monument, setting on the 
random line a temporary mark at the distance of the proposed monu- 
ment. If the random line strikes the corner run to, the monument will 
be established at the place. marked; if the random line passes to one 
side of the corner, the north and south or east and west distance to it 
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_will be measured and the true course , Galeulated. The p proper cor rection os 
of the temporary mark.-will then be computed and a permanent monu-— 
ment set in the proper place. The field notes for the surveys estab- _ 
lishing the monuments must be in duplicate and separate from those 
of the canal or reservoir, being certified by the surveyor underoath. — 
| ‘They must comply with the form of field notes prescribed in the Manual 
* 308 Surveying Instructions issued by this office. When application is | 
made for a canal or reservoir which.is constructed and in operation, the _ 
method to be adopted in setting the inonuments, being governed by — 
the special features of each case, must be left to the judgment of the 
surveyor. No field notes will be accepted unless the lines on which the 7 
monuments are set couform to the lines shown by the field notes of the - 
- survey as made originally under the direction of this office, and unless 
the notes are in such form that the computation can be verified and the 
lines retraced on the ground. = 


94, The: engineer’s: attidavit and applicant's eanincate. met: both 


designate by termini (as in paragr aphs. 12 to 18, inclusive) and length 


each canal, ditch or lateral, and by initial point and area each reservoir _ 


shown on. the map, for which right of way is asked... This. affidavit and 
this certificate (changed where necessary when an, application is made | 
by an individual or association of individuals) must be written on the 
map in duplicate. Applicants under the act of March 3, 1891, must 
include in the certificate (Form 4) the statement: “And I farther cer- 
* tify that the right: of way herein described is desired for the lnain pur-— 
pose of irrigation,” or ‘for publie purposes,” as the case may be. If | 


for public purposes, the applicant should submit a separate statement Ta 


_ of the nature of the proposed use. (See Forms 3 and 4, page 213.) No 
changes or additions are allowable in the substance of these forms, 
except when the facts differ-from those assumed therein.. & 

25. When the maps are filed the local officers will note in pencil on. 
the tract books opposite each vacant tract traversed, that right of way 


for a canal (or reservoir) is pending, giving date of filing and name of 


. applicant, noting on each map the date of filing, over their written | 
signature, transmitting them aes to. the General Land Office. 
(See paragraph 11.) — | 

26. Upon the approval of a map of ipentiot by hs ‘Seetuars of the | 
Interior the duplicate copy will be sent to the local. officers, 1 who will - 
mark upon the township plats the lines of the canals, ditches, or reser- 
voirs, as laid down on the map, They will also note, in ink, on the — 
tract books, opposite each tract marked as requir ed by parag aok 25, 
that the same is to be disposed ¢ of ues we the wight of iy for. the 
sae ditch, or reservoir. 


When the canal, ditch, or reservoir 1S constr acted, all affidavit — 


- a engineer and certificate of the applicant (For ms 5 ai: 6) must be | 
- filed in the local office, in duplicate, for transmission to this office. In- 
case ot deviations from the ° map previously approved whether before or 
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-after construction, there must be filed new maps and field notes in full, 
as herein provided, bearing proper forms, changed to agree with the 
facts in the case; and the location must be described in the forms as. 
the amended survey and the amended definite location. In such cases 
the applicant must file a relinquishment under seal of all rights under 
the former approval as to the portions amended, said relinquishment 
_ to take effect when the map of amended definite location is BErEOu , 
by the honorable Secretary. | 

28. The act approved February 26, 1897 (29 Stat., 509), entitled “An 
act to provide for the use and ocenpation of reservoir sites reserved,” 
permits the approval of applications under the above act of 1891 for 
right of way wpon reservoir sites reserved under authority of the acts 
of October 2, 1888 (25 Stat., 505, 526), and August 30, 1890 (26 Stat., 371, 
391), The text of the act fs as follows: 


Be it enacted. by y the Senate and House of Representatives of the United States of anee 40a 
in Congress assembled, That all reservoir sites reserved or to be resetved shall be open. 
to use and occupation under the right-of-way act of March third, eighteen hundred 
and ninety-one. And any State is hereby authorized to improve and occupy such 
reservoir sites to the same extent as an individual or private corporation, under such 
rules and regulations as the Secretary of the Interior may prescribe: Provided, That 
the charges for water coming in whole or in part from reservoir sites used or occu- 
pied under the provisions of this act shall always be subject to the control and reg- 
ulation of the respective States and Territories i in which such reservoirs are in whole 
or part situate. 


| ‘When an application is made under this act a rotenanee to it should 
be added to Forms 4 and 6. In other. respects the epUneeson should - 
be Pip pares according to the preceding regulations. - - 


OIL ae LINES. 


29, The Set pemiiaed May 21, 1896 (29 Stat, 127 ), entitled “An act 
to grant right.of way over the public domain for pipe lines in the States. 
of Colorado and Wyoming,” is similar in its requirements to the right | 
of way act of March 3, 1891, and the preceding regulations furnish full 
information as to the preparation of the maps and papers. Applicants 
will be governed thereby so far as they are applicable. | : 

The text of the act is as follows: 


Be it enacted by the Senate and House of Repr eieniate es of the United States of America 
in Congress assembled, That the right of way through the public lands of the United 
States situate in the State of Colorado and in the State of Wyoming outside of the 
boundary lines of the Yellowstone National Park is hereby granted to any pipe line 
. company or corporation formed for the purpose of transporting oils, crude or refined, 

which shall have filed or may hereafter file with the Secretary of the Interior a copy 
-of its articles of incorporation, and due proofs. of its organization under the same, 
to the extent of the ground occupied by said pipe. line and twenty-five feet on each » 
. side of the center line of the same; also the right to take from the public lands 
adjacent.to the line of said pipe ine material, earth, and stone necessary for the 
‘construction of said pipe line. . 
Src. 2. That any company or corporation desiring to secure the benefits of this act — 
shall, within twelve months after the location of ten miles of the pipe line, if the | 
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game be upon surveyed eaas and. if the same bee upon unsurveyed ina within — 


twelve months after the survey thereof by the United States, file with the register 
of the land office for the district where.such land is located . map of its line, and 
upon the approval thereof by the Secretary of the Interior the same shall be noted 
upon the plats in.said office, and thereafter all such lands over which such right of” 
way shall pass shall be disposed of subj ect to such right of way. 

Src. 3. That if any section of said pipe line shall not be sompleted within five 
years after the location of said section the right herein granted shall be forfeited, as 
to any incomplete section of said pipe line, to the extent. that the same is not com- 
pleted at the date of the forfeiture. 

‘Suc, 4. That nothing in this act shall authorize the use of such right of way except 
for the pipe line, and then onky so far as may be necessary for its const Fusnon, main- — 
tenance, and care. 


RESERVOIRS FOR WATERING STOCK, 


30. The act apptoved January 13, 1897 (29 Stat., 48 4), entitled «An : 
act providing for the location and purchase of public lands for reservoir 
| sites,” is as follows: 


- Be it enacted by the Senate and House of Representatives of the United States of Ameri ica. 
in Congress: assembled, That any person, live-stock company, or transportation cor- 
poration engaged in breeding, grazing, driving, or transporting live stock may con-— 
struct: reservoirs upon unoccupied public lands of the United States, not mineral or. 
otherwise reserved, for the purpose of furnishing water to such live stock, and shall 
have control of such reservoir , under regulations prescribed by the Secretary of the 
Interior, and the lands upon which the same is constructed, not exceeding one hun- 
‘dred and sixty acres, so long as such reservoir is maintained and water kept therein 
for such purposes: Provided, That such reservoir shall not be fenced and shall be 
. open to the free use of any person desiring to water animals of any kind. | 

Sec. 2. That any person, live-stock company, or corporation neste to avail 
themselves of the provisions of this -act shall file a declaratory statement in the 
United States land office in the district where the land is situated, which, statement 
shall describe the land where such reservoir is to be or has been constr ucted; shall — 
state what business such corporation is engaged in; specify the capacity of the res- 

ervoir in gallons, and whether such company, person, or corporation has filed Epou: 

-other.reservoir sites within the same county; and if so, how many. 
-- Sec. 3. That at any time. after the completion of such reservoir or reservoirs 
selcls if not completed at the date of the passage of this act, shall be constructed 
and completed within two years after filing such declaratory statement, such person, | 
company, or corporation shall have the same accurately surveyed, as hereinafter pro- 
vided, and shall file-in the United States land office in the district in which such 
reservoir is located a map or plat showing the location of such reservoir, which map 
or plat shall be transmitted by the register and receiver of said United States land 
office to the Secretary of the Interior and approved by him, and thereafter such 
- land shall be reserved from sale by the Secretary of the Interior so long as such 
reservoir is kept in repair and water kept therein. 

_ SEC. 4, That Congress. may at any time amend, alter, or repeal this act. 


31, Although the title indicates that lands are to be sold for reservoir 
sites, the act does not provide for the sale of any lands, and therefore 
no lands can be sold under its provisions. The act, however, directs 
the Secretary of the Interior to reserve the lands from sale after the 
approval of the map showing the location of the reservoir. . 

32. Any person, live-stock company, or transportation corporation ~ 
enaged in breeding, graaing; ee a or sMansperans live stock, in 
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- ce to obtain the benefits of the act must filea jenna statement. 


in the United Staves land office in the district where the land is 
located. - = 
33. When the applicant IS a corporation it should file also a copy of 
its articles of incorporation and proofs of its organization, as pene 
in paragraph 5, subdivisions 1, 2, 3, 4, 5, 6, and 11. 
34, The declaratory statement must be under oath, and should be | 
drawn in accordance with Form 9 - page 18), and must contain the 


following statements: 


First. The county in which the reservoir is to be or has been con- 
structed; the description, by the smallest legal subdivisions, 40-acre 
tracts or lots, of the land to be reserved for the reservoir, including 
also the laud necessary for the use thereof; that to the best of the 
applicant’s knowledge and belief the land is not mineral or otherwise 
reserved; and the business of the applicant. The total of land to be 

used must not exceed 160 acres. | 

Second. The location of the reservoir, described ey the smallest ea ) 
subdivisions, 40-acre tracts. or lots; its area in acres; 1s oa im 
gallons; and the height of the dam. rae 

| Third, The number, location, and area of all other reservoir sites. 
filed upon by the applicant, ‘designating those EOS: in the same, 
county. 

- 35, Upon the filing of such declarator y statement there will be sated 
thereon the date of filing ovér the signature of the officer receiving it, 
and the statements will be numbered in regular order, beginning: 
with No.1. The register will make the usual notations on the records, _ 
in pencil, under the designation of “Reservoir Declaratory Statement, 
No. —,” adding the date of the act. The local officers will be authorized _ 
to chores the usual fees (sec, 2238, U. S. Rev. Stat.). The declaratory. 
Statement will be forwarded with: the regular monthly a) with 7 
. abstracts, in the usual manner. a 

36, The reservoir, if not completed at the date of the act, shall be- 

completed ‘and constructed within two years after the fling of the 
declaratory statement, otherwise the neoleratory: statement will ae 
subject to cancellation. © 
_ 37, After the construction and Sompletion of the reservoir the appli : 
cant shall have the same, including the lands necessary for the proper’ 
use and enjoyment thereof, not exceeding 160 acres, accurately surveyed 
and mapped, in accordance with the instructions of paragraphs 8 to 25, 
inclusive, so far as they are applicable... The map and field notes must 
be prepared in duplicate and must be filed in the proper local office. 
The map must bear forms 5 and 6.(page 17) modified as required 
by the circumstances, and the field mous must be sworn to by the 
surveyor. 

38. When the map, field notes, and other papers have been filed mn 
the local office the date of filing will be noted thereon and the proper _ 
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notations will be made on the local office renia as in tie case ae the 
declaratory statement. The maps and papers will then be promptly 
’ forwarded to this. office. | 
39. The maps and papers will be exaigied ee this office as to their | 
- compliance with the law and the regulations; and to determine whether 
the amount of land desired is warranted by the showing made in the 
application. If found satisfactory they will be submitted to the honor- 
_ able Secretary, and upon his approval the lands shown to be necessary 
for the proper use and enjoyment of the reservoir will be reserved from 
other disposition so long as the reservoir is maintained and water kept | 
therein for the purposes named in the act. — | 

40. Upon the receipt of notice of such reservation from this office the | 
_tocal officers will make the proper notations on their records and Be 
the making thereof promptly to this office. 

41, In order that this reservation shall be continued it is necessary 
that the reservoir «shall be kept in repair and water kept therein.” 


For this reason the owner of the reservoir will be required during the 


month of January of each year to file in the local office an affidavit 
- to the effect that the reservoir has been kept in repair and water kept 
therein during the preceding year, and that all the provisions of the 


act have been complied with. Upon failure to file such affidavit, steps - 


will be taken looking to the revocation of the reservation of the lands. — 
42, If the reservoir is located on unsurveyed land, the declaratory. 
statement may be filed, the lands being eSneres as closely as Diag: | 


 ticable. - 


43. The duty of this office in examining the maps ntl papers. of all 


these applications is to ascertain whether the provisions of the acts of | 


_ .Congress are properly complied with; whether the proposed works are 
described in such a manner that the benefits to be granted under the - 
various acts are defined so as to avoid future uncertainty; and whether — 
the rights of other gr antees of the Government are properly protected 
from interference. The above regulatious are made for these purposes. 
_ 44, The widely different conditions to be considered in the operations 
proposed by the applicants make it impossible to formulate regulations 
that will farnish this office with the data necessary in all cases. This 
office will therefore call for additional information whenever HOCeSATY. 
for the proper consider ane of any particular case, — 


BINGER HERMANN, Dini onee: 
Approved: a | 


C. N Buiss, § Seoretars Y. 


Forms for ‘ “due pr oof ” and verification of naps of right of way ‘fon are itches: and 
7 reservoirs. —- 


FORM. ds 














C, —, secretary (or president) of the ‘Company do oor 
certify that the ieenuenen of said company nas been completed; that the company 
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is fully mitbrioed to proceed with sonabeaétlon seoninia to fis existing laws of 
the State (or Territory) of , and that the copy of the articles of association (or 
incorporation) of the company filed in the cupaniner? of the Interi ior is a true and 
correct copy of the same. 
In witness whereof I have hereanto set my name. and the Compote seal of the 
- company. 
{Seal of company. ] 





3 : 
Company. 











—— of the- 


Form 2. — 





STATE OF - , 
County of 





» 88: 
, being Foe SWOT, Says that he is the president of the 
Company, and ‘that the following is a true list of the officers of the said company, 
with the full name. and official designation of each, to wit: (Here insert the full 
name and official designation of each officer. » 4c 3 ; . 

[Seal of company. A 




















—~y 
hie President of the Company. 


, 18—. 








Sworn and subscribed to parore me this 


day of 
[SEAL. ] s 








: 
Notary Public. 


Form 8. 





- STATE oF : 
County of: 





88: 
one duly sworn, says ee is the siiee engineer of (or the person 
employed to ales the survey by) the 
said company’s (canals, ditches, and reser voirs) , described as follows: (Here describe 

each canal, ditch, lateral, and reservoir, for which right of way is asked, as required 
by paragraph 24, being a total. length of canals, ditches, and laterals of miles, 
aud @ total area of reservoirs of acres), was made by him (or under his direc- 
tion) as chief engineer of the company (or as surveyor employed by the company) 
and under its authority, commencing on the —— day of , 18—, and ending on 
the —— day of , 18—, and that the survey of the said nan ditches, later als, 


























Company; that the survey of 


and reservoirs) aceur acelenreiresents (a proper grade line for the flow of water, and a 


accurately represents a level line, which is the proposed water line of the said reser- 
voir), and that such survey is accurately represented upon this map and by the 
accompanying field notes. . And no lake, or lake bed, stream, or stream Ded is used 
for the said (canals, ditches, laterals, and reservoirs) except as shown on this map. 























Sworn and subscribed to before 1 me 5 this -——— day of , 18—.. 
[SEAL. J : 
Notary Publie. 
| Form 4. 
L, —, do hereby certify that I am president of the com-— 














pany; that - , who subseribed the accompauying affidavit, is the chief 
engineer of (or was employed to make the survey by) the said company; that the 
survey of the said (canals, ditches, laterals, and reservoirs), as accurately repre- 
sented on this map and by the accompanying field notes, was made under authority 
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of the company; that the company.is duly authorized by its articles of incorpora- 
tion to construct the said (canals, ditches, laterals, and reservoirs) upou the location 
‘shown upon this map; that the said (canals, ditches, laterals, and reservoirs), as 
represented on this map and by said field notes, was adopted by the company, by 
resolution of its board of directors, on the —— day of , 18—, as the definite | 
location of the said (canals, ditches, laterals, and reservoirs) described as follows— 
(describe as in Form 3)—andl-that no lake or lake bed, streani or stream bed, is used 
for the said (canals, ditches, laterals, and reservoirs) except as shown on this map; 
and that the map has been prepared to be filed for the approval of the Secretary of 
the Interior, in order that the company may obtain the benefits of! (sections 18 to 21, 
inclusive, of the act of Congress approved March 3, 1891, entitled ‘‘An act to repeal 
timber-culture laws, and for other purposes”) ; and I further certify that the right 
of way herein described is desired for the main purpose of irrigation? | 




















. Attest: ; 

7 % 8 - on: President of the Company. © 

| [Seal of company.] | ae : - , . 
saa 7 . va a Secretary. 


7 ‘Form 5. 
STaTE OF —————, 
| County of eae 

: , being duly sworn, says that ie is the ohisk! engineer of (or ¥ was 
employed to conwtndet) the (canals, ditches, laterals, and reservoirs) of the 
company; that said (canals, ditches, laterals, and reservoirs) have been constructed 
under his supervision, as follows: (Describe as required in parag raph 24) a total 
length of constructed (canals, ditches, and laterals) of - miles, and a total 
area of constructed reservoirs of acres; that construction was commenced on 
the day of - , 18—, and completed on the day of , 18—; that the 
“sonstructed (canals, ditolies: laterals, aud reservoirs),-as aforesaid, ‘Gon fonm to the © 
“imap and field notes which Tepelyed the approval of. the Secretary of the Interior on 


















































the —~ day of , 18—. 
! | pee oe: 
"Sworn and subscribed to before me this —— aay of - , 18—. 
aa | ~ 
Notary Public, 
wn Form 6. | 
weedy , do hereby certify that Iam the president of the - company, 








that the (canals, ‘ditahien: laterals, and reservoirs) described as follows (describe as 
in Form 5) were actually constructed as set forth in the accompanying affidavit 
of , chief engineer (or tle person employed by the company in the 
promises) , and on the exact location represented on the map and by the field notes 
approved by the Secretary of the Interior, on the day of , L8—; and that 
the company has in all things complied with the requirements of the net of Congress 
‘(March 3, 1891, granting right of way for canals, ditches, and reservoirs through the 
public lands of the United States. de 




















? . 


Company, 





President of the - 
Attest: — 7 272 
ie of sompenye) ss 2 & | — 





, : 
_ Seeretary, 
a Here insert tlie aeesiten of the act of Congress under: Ww hich the application is made when filed 
. “wader some other act thau that of 1891. 
“. 2 Or for public purposes,” as the-case may be. ; 
3 Here insert the description of the act of Congress idee wlia the application is faite: when filed 
under some other act than that of 1891, 
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forma 7 and 8 of circular of Mar ch 21, 1892, adapted for use under act of May 14, 1896, 
Seabed as required by y paragr aul 6, circular of December 23, 1596. 


Form T.. 





Srarr or : 
County of 





» 88: 
, being duly sworn, says. he is the chief éieineer (or: the person 
employed by) ihe company under whose supervision the survey was made of 
the grounds selected by the company for electrical purposes under the act of Con- 
gress approved May 14, 1896; said grounds being. situated in the quarter of 
section —~— of iowtabp -—, of range ——., in the State (or Territory) of “ 
that the accompanying plat accurately represents the surveyed limits and area of 
the grounds ao selected, and that the area of the ground so selected and surveyed i ig 
—— acres and no more; tbat the company has oceupied no other grounds for similar 
purposes upon public lands for the system represented hereon; and that, in. his 
belief, the grounds so selected, surveyed, and represented, are actually and to their 
‘entire extent required by the company for the necessary uses contemplated by said 
act of Congress approved May 14, 1896 (29 Stat., 120). 3 



































— Subscribed and sworn to before me this —— day of ,18-. 
[SEAL. ] , : - 
| Notary Public. 
Form 8. 
I, - , do hereby certify that I am the president of the company; 


that the sur vey of the tract represeuted on the accompanying - plat was made under 
authority and by direction of the company, and under the supervision « of , its 
chief engineer (or the person employed in the premises), whose affidavit precedes 
this certificate; that the survey as represented on the < accompanying plat actually 
-represents the grounds required in the quarter section —— of township —— of 
range ——, for electrical purposes and to their entire extent, under the act of Con- 
; gress snproved May 14, 1896; that the company has selected no other grounds upon 
public lands for similar purposes, for the system represented hereon; and that the 
company by resolution of its board of directors, passed on the ——- day of : 
18—, directed the proper officers to present the said plat for the approval of the Sec- 
- retary of the Interior, in order that the company may obtain the use of the grounds. 
peeges under said act approved May 14, 1896 (29 Stat., 120). - : 














i, 

















. 
President of the Company. ~ 
Attest: ‘ 7 
3 
Secretary Ye 
[Seal of Company. | 
HORM 9. 
Resonant doctiy atory statement. 

_ . [Under act of January 13, 1897 (29 Stat., 484).] . 
Rus. D. 8. bo . ; = LAND OFFICE AT : 
No. ——. | ——. 189—. 

I, - , of , do hereby apply for the reservation of tad in 

















County, State of or’ the construction and use of a reservoir for furnishing — 
water for live stock aide the pa ohe of the act of January 18, 1897 is Stat., 
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- 484), The location of said reservoir, and of the land necessary for its use, is as fol- 
lows: of section ——, in one) —— of range —— M., containing 
acres, 

I hereby certify that to the best of my knowledge and belief the said land is not 
mineral, or otherwise reserved, and that the said reservoir is to be used in connec- — 
tion with the business of the applicant of . 

-The water of said reservoir will cover an area of acres, in of section 
——, in township —~ of range —— of said lands; the capacity of the reservoir will 
_ be gallons, and the dam will be - feet high. | 

The applicant has filed no other declaratory oeereonte under this act, except as 
follows: 
~ No. —, ianlaealee; area to be eeattaali acres, 

No. land office, area to be reserved acres, 

ete. | . ete.” | ete. 

. Total, acres, of which Nos. are located in said county. 

And I farther certify that it is the bona fide purpose and intention of this appli- 
cant to construct and complete said reservoir and maintain the same in accordance 
with the provisions of said act of POuerege 4 and such FepWeHens as are or may be 
prescribed thereunder. | 















































sr 





STATE OF a 
County of 





, 88s 








, being fie sworn, deposes and says that the statements herein made 
are true to the eke of his knowledge and belief. 





Sworn to and subscribed before me this —— day of , in the year 189—. 

















|SBAL. |: : 
Notary Public, 
9 : . , 

Land OFFICE AT —, 
> —, 189—. 


I, - , register of the land office, do hereby certify that the foregoitg 
application is for the reservation of lands subject thereto under the provisions of 
the act of oy 13, 1897, and that there is no prior valid adverse right to the 
same. 














Ragisten. 


When the applicant i is a corporation, Form 9 should be executed by its president 
under its seal, and attested by its secretary. It should begin as follows: oo 
oa , do hereby certify that I am the president of the com-~ 
pany, and on behalf of said company and under its ecu do hereby aie for - 
the reservation of land,” ete. 











DESERT LAND ENTRY—REINSTATEMENT—EQUITABLE ACTION, 
PATRICK H. QUEALY. 


A desert land entry, canceled for failure to submit final proof within the ui 


life of the entry, will. not be reinstated with a view to equitable action, unless _ 


it appears that the land was reclaimed within the statutory period, or within a 
reasonable time thereafter, and sufficient cause for the delay is clearly shown. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W.Y. DS) oo Fuly 22,1898. (A. Gs) 


Patrick J. Quealy appeals from the decision of your office of October 
14, 1896, refusing his application for the reinstatement of his desert 
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- land entry, made June 16, 1887, for the SEH. 4 of the NE. 4 1, the HE, 4 of 
the SE. 4, Sec. 21; the 8. 4 of the NW. 4 and the 8S. 4 of Sec, 22; the 
NW. 4 of the Nw. 4 4 of Sec. 27; and the E. ¢ of the NE. 4, ie 28, 
TT, 26 N., R. 81 W., in the Cheyenne, Wyoming, land district. The entry” 
“was canceled J annaey 22, 1891, by your office for failure to make final 
proof within the period fixed by the statute then in force. 
The affidavit accompanying the application i is verified by the oath of 
the applicant and is supported by the general corroborative attidavits 
of two other parties. It shows substantially that the failure to make | 
final proof within the statutory period was caused by a scarcity of 


-- water supply available for the irrigation of the lands during a series of 


years following the date of the entry, and that the applicant mace no 
effort to reclaim the land during the time the entry was in force. 

He farther shows that the land is now fully reclaimed. About ten 
acres have been planted in alfalfa, which produces a crop annually, a 
portion of the tract produces hay, and the residue is used as pasturage, 
although it can be made to produce a valuable crop of hay. It is 
alleged that the irrigation of the soil has improved its condition, and 
that from five to six years before the application was made the water 
supply has increased in quantity, and in all opaery ss seasons would be 
- giifficient to fully reclaim the tract. 

Upon this showing, notwithstandin; g more than five years had elapsed 
- from the date of the cancellation of the entry and more than nine 
years from the date of the entry, the equitable discretion of the Depart- 
ment is invoked in order to secure a reinstatement of the entry for the 
purpose of making final proof. It does not appear in the application 
that there is no adverse claim to the tract or any portion thereof, but 
itis asserted in the brief of counsel that none exists and none is 
reported either by your office or the local office. In the absence of an 
adverse claim, under the circumstances of the case, the exercise of 
the equitable power of the Department is asked to reinstate the entry 
and to allow final proof thereon, and it is contended that its power 
has been frequently exercised in kindred cases. While there was no 
authority in the original desert land act for granting an extension of 

time to make final proof in desert land entries, it has been the practice 
of the Department to give an equitable consideration to final proof 
submitted shortly after the expiration, of the statutory period, if the 


delay in making final proof was satisfactorily explained. (William 8.. _ 


Powell, 14 L. D., 493, 495, and cases there cited.) It appears from the - 
application under consideration that the entryman would have been 
unable to make final proof during the time his entry was in force and 
for some time thereafter, as, owing to the scanty water supply during 
consecutive dry seasons, the entire tract was not reclaimed during the 
 Tifeof the entry. 
The applicant. does not attack the validity of the season for 
lack of notice, and it is not contended that he made any answer to the 
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usual preliminar y sud to show cause why his entry should not have , 
--been canceled. 

~- Under legislation saber of the original desert jland act, see: 
quent to the cancellation of the entry, ownership by one person to a 
tract of desert land is restricted to three hundred and twenty acres, | 

If the applicant’s entry is restored, it would, in effect, be a new entry 
for six hundred and -forty acres of land, ‘and his application discloses _ 
that his final proof would show a complete reclamation ot the tract 
_ only since the cancellation of the original entry. ; 4 
_ No sufficient cause is shown for the delay in making this application, 
and the laches of the applicant is apparent from his own showing. 
_ His entry appears to have been rightfully canceled, without protest, 
and when it is conceded he had not made complete reclamation of the 
land. The equitable power of the Department has been sparingly exer- 
cised, and only where the proof offered showed a compliance with the — 
law as to reclamation within the statutory period or within a reasonable. 
period thereafter, and where SmCent, cause for the cely: 2 has been 
clearly shown. | 

The decision of your office denying the application 1s affirmed. 


LOCATION AND ASSIGNMENT OF MILITARY BOUNTY-LAND WARRANTS. 


CIRCULAR* TO REGISTERS AND RECEIVERS OF THE UNITED |: 
 Srates LAND OFFICES. ° 


DEPARTMENT OF THE INTERIOR, 
General Land Office, February 18, 1896, - 


GENTLEMEN: Section 2414 of the Kevised Statutes of the United 
States, which statutes embrace all laws, general and permanent in their | 
nature, in force on the first day of December, 1873, provides that “All 
warrants for military bounty lands which have been or may hereafter 
be issued under any law of the United States, and all valid locations 
of the same which have been or may hereafter be made, are declared 
to be assiguable by deed or instrument of writing, made and executed 
according to such form and persuant to such regulation as may be pre- 
scribed by the Commissioner of the General Land Office, so as to vest 
the assignee with all the rights of the original owner of the warrant or : 
~ location.” 

Under the anes conferred by the ga section, ie following com- 
_ pilation of rules and regulations governing the assignment of bounty- 


land warrants is prepared for the guidance of registers and receivers 


of district offices in ascertaining the title to such warrants, when the 
game are presented in payment of entries of public lands, and for the | 
information of all concerned. © 3 





* Not heretofore printed in the Land Decisions. 
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Yo avoid as far as. possible complications of land titles arising in con- 
sequence of the location of fraudulent or imperfectly assigned warrants, 
registers and receivers are peremptorily enjoined to refuse all warrants: 
presented when the assignments thereof do not accord in every essential 
particular with the rules herein prescribed ; and in all cases when the 
question of title is in doubt they must decline to receive the: warrants 
until the holders thereof have submitted the same-to this office for exami- 
nation, and have ‘obtained a favorable decision thereon. : 


J ue ASSIGNMENTS. 


1. No acai eaiient of a warrant executed prior to the date of the issue 
thereof can be recognized by this office. (Revised Statutes, section | 
2436.) . om 

2. The assignment is required to be indorsed ; as far as practicable 
upon the warrant transferred. Should it be found necessary in any 
case to write the entire assignment on a separate paper, which can only 
occur when prior assignments have filled entirely the blank space on the 
warrant, it must be so attached as to show unmistakably that the war- 
rant assigned was in the hands of the party making the transfer. In. 
such cases the signature of the assignor must be affixed in the presence 
of the officer before whom it is acknowledged, who must certify that at 
the date of the assignment the warrant was presented by and in posses- 
Sion of the assignor. (See Form No. 5.) , 

3. The same requirement must be observed in the preparation. and 
acknowledgment of powers-of-attorney to sell or locate bounty- land 
warrants. 

4 Blank assignments are void, aud will not be recognized by this | 
office. The name of an assiguee should be written in the assignment — 
before the warrant is sent to the local or General Land Office. 

_ oO. Hach asssignment must be attested by two subscribing witnesses ; 
the mark of a witness will not be respected. 

6. Parties in interest as assignees are not recognized as legal attest- 
ing witnesses to an assignment; neither can an officer take an acknow]- 
edgement of an assigninent to himself. 

. 7. The execution of assignments is required to be epaneaged by 
the assignor in the presence of a register or receiver of a land office, a 
judge or clerk of a court of record when authorized to take acknowl- 
edgments, a notary public, justice of the peace, a commissioner of deeds 
resident in the State from which he derives his appointment, or a com: 
missioner of a circuit court of the United States, who shall certify to 
the fact of the acknowledgment and to the identity of the assignor; 
and the official seal of said court, notary public, or commissioner shall 
be affixed to the certificate. When the acknowledgment is taken before 
a justice of the peace or other officer without an official seal (except a 
register or receiver of a land office), it must be accompanied by an 
- additional certificate under seal of the proper authority, establishing 
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the official character of the person. before whom the acknowledgment 
was made, and the genuineness of his signature. (See Form No. 15.) 

“Powers of attorney must be acknowledged in like manner. 

8, Assignments executed by unmarried females must be ancouiiauied 
by evidence that they have attained the age of twenty-one years; and 
when married women assign, their husbands must unite with them i in 
Inaking the transfer. . 
od Assignments executed by a commissioner, or other Acceniind: 
person alleged to be acting under. a decree of court, must be accom- 
panied by a duly certified copy of such decree, in which all the pro- 
ceedings had in the case should be recited, and from which it must 
appear that due notice of the pending suit had been evel ma publica- 
tion or otherwise to all the parties interested, 
10. Where two assignments exist, executed by the same party, bat. 
- made in favor of different individuals, the person first named as assignee 

must execute a transfer in favor of the second oe whether the 
assignment to him had been completed or not. 

11. When the name of a person has been inadvertently inser ted | in an 
assigument of a warrant and erased therefrom, there should be filed an 
affidavit, dnly authenticated, from such person, stating that his name 
had been erroneously written in said transfer, and. erased with his — 
_ knowledge and consent, and that he claims no right or interest in the 

warrant; when such person can not be found the title of the party 
whose name has been written over the erasure will not be respected by | 
this office until the validity thereof has been satisfactorily affirmed by 
a court of competent jurisdiction, When the name of a. bona Jide 
assignee has been erased from a transfer an assignment from said 
assignee to the present holder of the warrant will be ‘required to ae 
fect the chain of title to the warrant. 

12. When the assignment of a warrant is executed in a foreign 
country, and the acknowledgment thereof taken by an officer author- 
ized by the laws thereof to perform such duties, the attestation of the 
American Consul in such country should be obtained as to the official 


 gharacter and genuineness of the signature of the person before whom 


_ the acknowledgement of the said assignment was made; or if the offi- - 
cial character, etc., of such foreign magistrate is attested by a Consular, 
Agent of such foreign government residing in this country, his official 
character must be certified by the diplomatic representatives of such 


oo government in the United States. When such assignments are exe- 


cuted in a foreign language duly authenticated translations thereof. 
must be furnished. Secretaries of Legation and Consular Officers of 
the United States are authorized to take soenowledement® but aney 
- must certify the same under their official seals. 

13. When the persons named as warrantees are Aeactited in the 
warrant as being minors, their assignments thereof must be accom- 
panied by satisfactory evidence that emey had attained their majority. 
at the date of the. uranston | 
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14. When an assignment has been exécuted and witnessed, but not 
acknowledged, it may be proved in open court, but a certified tr anscript 
of the proceedings in the case must be abtachell to the warrant; when, 
however, such assignment, has not been properly attested, it meer be 
made anew, | 
15. When an assignment is made ape an Indian residing among’ the 
whites the prescribed form will be adopted with this single addition, © 
that the officer taking the acknowledgment shall certify flat the Indian 
is capable of contracting, also the amount paid to him for the war rant, 
and that he saw the same paid to the Indian. . 
16. Where it is made by an Indian holding tribal dalntions, his tien. 

tity and ability to contract must be certified by the Superintendent of 
Indian Affairs or Indian Agent, either of his own knowledge or on the 
testimony of the chiefs certifying to the amount paid for said warrant; 
that the same was paid in his presence, and that the transaction was | 
fair and regular. In either case, if the amount paid is not a fair 
consideration, the assignment will be disregarded. 

17, Where a warrant for the services of an Indian is issued or descends 

to minors who no longer retain their tribal relations, it must be located 
or sold by a guardian duly appointed and authorized by the proper 
court for that purpose. 
- Where the minor or minors retain their tribal jeiatione the Agent 
or Superintendent must certify that they are entitled to the warrant 
under the laws, usages, and customs of the tribe; and when sold or 
located, that it was done by the guardian or such proper repre- 
sentative as according to said laws, usages, and customs was fully 
authorized, 

In all cases where the signature of Sipariatandant or Indian Agent 
is herein required the genuineness of the signature of that officer must 
be attested by the Commissioner of Indian Affairs. 
18. Prior to June 3, 1858, military laud warrants were regarded as 

real estate ; consequently a Spansion of such warrant before that date 
by an administrator must be accompanied by evidence that the same 
was made in pursuance of an order of the court ae the sale of the real 
estate of the decedent. 

- But by the act of June 3, 1858, which was reenacted — section 2444 
of the Revised Statutes, bounty- Jand warrants were declared to be per- 
sonal chattels, and as such to be assignable by the warrantees, by their 
widows in certain cases, by their heirs or devisees, or by the legal 
— representatives of the deceased claimant for one use of the heirs or 

legatees only.” - po 8 | 

It follows that the right to assign enures to the assignees of the 
vendors named above, and to their heirs, devisees, or legal representa- 
tives; but these latter are not required to assign: ‘for ae use of the 
heirs only.” | 

19. Where a warrant has been issued in the name oe a deceased , 


Soldier who had applied therefor before his death, the title theretois 
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declared by the said section 2444, Revised. Statutes, to vest in the _ 
widow if there be one, and if there be no widow then in the heirs or 
‘legatees of the claimant. : ; 

20. If the claimant died and left & widow, who ais was ieuendoa 
before the issue of the warrant, then the title. thereto vests in 1 the heirs 
or legatees of the warrantee. 

21. To make a warrant issued in the name e of a deceased person avail- 
| able it should be accompanied by a certificate under seal from the proper 
court having probate jurisdiction, showing the fact of the death of the 
warrantee at a specified date, and stating whether he left a widow, giv- 
ing her name if there was one. If there was no widow the said certifi- 
cate should state whether the warrantee died testate or intestate, and 
give the names of all his heirs at law peeve: such as are adults and 
such as are minors. | 

22, If it. shall appear from seh ‘certificate that the warrantee died | 
before the issue of the warrant and left a widow, the assignment of such — 
widow, her heirs or legal representatives, will be eearden as a suflicient - 
conveyance of the title to the warrant. | 

23. If the warrantee died after the issue of the warrant, or if he died - 
before such issue and left: nO totdou, ume title vests in his heirs at law or- 
legatees. 3s 

24, If he died: intestate his ie shown. to 6 such by the required 
certificate of court, may assign the warrant, the adults for themselves — 
~ and the minors by their guardians, who shall file with the warrant a 
certified copy of their letters of guardianship or a certificate from the 
_ clerk of the proper court stating that such letters had been issued and 
that they were in force at the date of the assignment. | 
Or the administrator of the estate of the deceased warrantee who died : 


intestate nay assign the warrant ‘‘for the use of the heirs only,” upon 


filing therewith a certified transcript of the letters of administr ation, or 
a certificate from the clerk of the proper court that the said letters had 
been issued and that they were in force : at the date of the assignment, | 
(See Form No. 6.) | 
25, If the warrantee died testate a certified tr anseript of the will must . 

accompany the warrant. If the will specificatl, y disposes of the war- — 
rant the devisee or devisees may assign if adults in the usual form; if 
minors, by their guardians as aforesaid. If the will does not specifically. 
dispose of the warrant, the executor of the estate of the warrantee 
may assign “for the use of the heirs or legatees. only ; — but i in that case a 
certified transcript of the letters testamentary, or a certificate from the © 
proper authority that such letters had been granted and were in force ~ 
at the date of the assignment, must pemeAny the transter. ee 

Form No. 8.) | 3 

26, An assigument executed bys an ‘administrator dle ne non with 
the will annexed of the estate of the deceased warrantee must be pre- 
pared in accordance with the Form No. 8 prescribed to be used by an 


DECISIONS RELATING TO THE PUBLIC LANDS. 993. 


executor, and accompanied py eviderice of his authority to act.as 
required in the case of an administrator of the estate of a warrantee 


~ who died intestate. 
IL. _AS TO LOCATIONS. 


27, Military bounty- land warrants may be located upon any vacant 
public lands of the United States that are subject to sale at private - 
éntry, and they may be used in payment of preemption claims, or in. 
commutation of homestead entries even when the same embrace wnof- 
Sered lands. i 

28. A warrant issued to several parties or nel to dics or more — 
persons-can not be located if assigned by one of the owners to another, 
or to other persons so as to invest any one of the parties with a greater 
interest than any other. In other words each owner of a warrant at 
the time of its location must have an equal share of interest therein. 

29, A warrant may be located either at a-district land office or 
through the agency. of this office. —(Revised Statutes, section 2437.) 
If located at a district office it must be accompanied by a tender. of 
the fees to which the register and receiver are entitled, and by a writ- 
ten application to locate containing a description of the tracts desired 
and signed by the locator or his attorney in fact. If by the latter his — 
authority to act must be evidenced by a power of attorney, which must 
be prepared in accordance with Form No. 14, and indorsed if practica- 
ble upon the warrant. (See rule No. 2.) " oh | 

30. If the location is made through this office the warrant. must be 
sent to the Commissioner with a request that the same be located ina | 
specified land district, and accompanied by a receipt from the register | 
and receiver for the fees to. which they ney be severally entitled ad 
Section 2238, Revised Statutes. _ 

“81. Each warrant is required to be distinctly and separately ientea 
upon a compact body of Jand; and if. the area of the tract claimed 
should exceed the number of aéres called for in the warrant the locator 
‘must pay for the excess in cash; but if it should fall short he must 
take the tract in full satisfaction for his warrant. A person can’ not 
enter a body of land with a number of. warrants without specifying the 

particular tract or tracts to which each shall be applied; and for each 
warrant there must be a distinct location, certificate, and patent. | 

32. Where the desired tract is subject to entry at a greater minimum 
than $1.25 per acre the locator, in addition to the surrendered warrant, 
must pay in cash the difference between the value of such warrant at 
_ $1.25 per acre and that of the said land; or present a warrant of such _ 

denomination as will at its legal Gale of $1.25 per acre cover the 
rated price of the tract, and pay the. excess in value of the land if ally 
incash. For example: A tract of 40 acres of land held at $2.50 per 
acre may. be entered by the location of a warrant calling for 40 acres | 
and the payment of $50 in cash; or by locating thereon a warrant for 
80 acres, the 40 acres embraced 7 the entry being received in full sat- 
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isfaction of the same; or a tract containing 80 acres rated at $2. 50 per 
acre may be entered by the location of two eighty-acre warrants, or of 
one for one hundred and sixty acres, and so on. It will be required, 

however, in the entry of a tract held at a greater minimum than $1.25 


per acre by the location of two or more warrants, that each warrant 


shall be located upon:a specizic legal subdivision thereof, which legal sub- 
division shall be received in full satisfaction of the warrant surrendered. 
therefor; and that the excess in value of the lands, if any there be, | 
shall in each case be paid in cash. Hence,:a tract containing 40 acres 
or less of double minimum lands can not be entered by the location of 

two forty-acre warrants. — | 

33. A preemptor of lands held ab 81. 25 per acre may enter the tract 
embraced in his claim by the location of one, two, or more warrants; 
but each warrant must be applied to a specific subdivision thereof; that 
is, a.warrant for 40 acres must be located upon a described subdivision: 
containin g as nearly as possible 40 acres of land; a warrant for 80 acres 
upon a tract embracing 80 acres, and so on. ‘Where the preemption — 
claim is composed of lands subject to entry at a greater minimum than 
$1, 25 per acre the rules set forth in the preceding section will apply. 

_ 84, When a subdivision is fractional a warrant approximating near- _ 
est the number of acres embraced therein may be located thereon, but 
the fractional excess in area must be paid for with cash, and will be 
conveyed in the same patent with the lands covered by the location of 
the warrant; a legal subdivision, however, other than those entered by 
the location of the warrant, will not be regarded as a legitimate trac- 
tional excess over such location, but will be required to constitute a — 
separate entry. Thus, a person will not be permitted to make one entry 
ofa quarter section of land by the location of a warrant for 120 acres 

and a cash payment for the remaining subdivision. 

35. Registers and receivers of the local land offices are entitled to 
the following fees for their services in locating warrants, and the sev- 
eral amounts mentioned must be paid at the time of location. 
Fora. 40-acre warrant, $0.50 each to the register and receiver; total, $1.00. 
Fora 60-acre warrant, $0.75 each to the register and receiver; total, $1.50. 
For an 80-acre warrant, $1.00 each to the register and receiver ; total, $2.00... 


For a 120-acre warrant, $1.50 each to the register and receiver; total, $3.00. 
For a 160-acre warrant, $2. 00 each to the register and receiver ; total, $4, 00. 


36. In all cases the patent will be transmitted to the local office Te 
the location was made for delivery by the register, unless the duplicate » 
certificate of location shall have been previously filed in this office with 
a request that the patent be delivered as requested by the person send-_ 
ing the same; and in no case will the patent be delivered, either by this 
or the local land office, unless upon receipt of the duplicate certificate — 


ot location, or of an affidavit of ownership of the lands conveyed by the — ~~ 


patent, and of the loss or destruction of the said duplicate | certificate. v4 
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ItI.—MISCELLANEOUS PROVISIONS. 


37, Bounty: land warrants for military services pied under general | 
land laws are issued only by the Commissioner of Pensions; and persons 
supposing themselves entitled to such watteDeS should ‘addr ess. their 
applications therefor to that officer. 

38. Neither. bounty-land warrants nor the lands entered ihexewithy: 
are liable. to be sold or made. subject to the payment of any debt or 
Claim incurred dy the warrantees, until after the 1 issue of the patent.— 
(Revised Statutes, section 2436.) | 

39. Warrants that may have becn reissued under the provisions. of 
Revised Statutes, section 2441, are subject to the same rules respecting 
assignments that apply to oripinal warrants; but in default of an 
assigninent from the warrantee a decree of title must be obtained from 
a court of competent jurisdiction, and a transcript thereof appended to 
the reissued warrant. 

40, When an entry made by the location of a warrant properly wines 
to the locator has been canceled, the warrant will be returned, with a 
certificate attached thereto authorizing its relocation by the said locator 
or his assignees without a further payment of location fees. In no 
case, however, will such a certificate be attached to a warrant the 
assignments whereof are not such as would receive the appr oval of this 
office if presented for that purpose. 

41. When a valid entry is withheld from patent on account of the 
objectionable character. of the warrant located thereon, the parties In 
interest may procure the issue of a patent by filing in the office for the. 
_ district in which the lands are situate an acceptable substitute for the 
said warrant. The substitution must be made in the. name of the orig- 


inal locator, and may consist of a warrant, cash, or any kind of scrip 


legally applicable to the class of lands Sanne in the entry. Tro 

warrants can not be substituted for one originally located, nor will any 

payment be received that would destroy the identity of the entry. 

_ Ifa certificate of approval should be attached to the warrant, a blank 

form of assignment will accompany the same, which may used in 
makin 1g a subsequent transfer. 


1y. —ACT. OF DECEMBER 13, 1804, 


42, ‘The receivability of military bounty-land warrants asa ‘consid- 
eration for public lands is affected- by the act of Congress, approved 
December 13, 1894, entitled “An Act to provide for the location and | 
satisfaction - outstanding military bounty land warrants and certifi- 
cates of location under section three of the Act appr oved June second, 
eighteen hundred and fifty-eight,” | | 
Under previously existing laws, Ae said military Sonity. land war- 
aaate were locatable on any laud subject to sale at ordinary pr ivate 
entry, aud also in payment of preemption claims-er in commutation of. 
21673—VoL =) | | = 
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homestead entries, even where the same embraced unoffered lands 


= wach, being unoffered, were, therefore, not subject to private entry. 


The act of December 13,1894, “in addition to the benefits now given 
thereto by law,” provides that aid warr so mee be located in certain 
other classes therein specified, viz: 

In the. payment, or part payment, for any lands entered under the 
- desert-land law of March 3, 1877, and the amendments thereto; in pay-— 
ment, or part payment, for lands entered under. the timber-culture law 
of March 3, 1873, and the amendments. thereto; in payment, or part 

payment, for lands under the timber and stone law of June 8, 1878, and 
the amendments thereto, and in payment, or part payment; for jande 
sold at public auction, except such lands as shall have pen purenasce 
_ from any Indian tribe within ten years last past. | 

This act does not change existing law or regulations as to the loca- 
tion of such warrants upon lands subject to sale at private entry, or in | 
payment for preemption claims or commutation of homestead entri 1e8, 
but in such cases the instructions in bat ha 27 to 35 above will 
still apply. -_ 

In reference to the four. classes of entries specified in the act of 
December 13, 1894, you are advised that one or more warrants are 
receivable in payment, or part payment, for a tract of land entered 
under either of the laws designated, at the rate of $1.25 per acre upon 
the expressed value of the warrants or certificates of location. If the 
amount of money due on such entry exceeds the face value of the war- 
rant at the rate of $1.25 per acre, the entryman must pay for the excess 
in cash, but if the face value of the warrant exceeds the amount due 
on such entry, the claimant must take the tract 1 in full satisfaction of . 
said warrant. 7 

Asa basis for patent you will issue the feulae receipt and certificate 
in each class of entry, viz: in desert-land entries, Forms 4-143 and 
4-200, and in the other classes designated, Form 4-131 and 4-189, not- 

— ing percon the manner of payment. 
| In initiating an entry under the desert land tee payment may be 
made in money to the amount of twenty-five cents per acre, as required 
by previously existing law, or if preferred, warrants may be tendered 
as payment, and if the face value of such warrant exceeds the amount 
of money due in initiating said entry, credit may be giveu for any bal. 
ance to be applied to final payment when final proof has been made. 


In this event you will make such notes on your records as will indicate _ | 


' such credit, giving the number and acreage of the warrant used, and . 3 


in issuing final papers refer thereon to such credit, collecting any bal. - 


ance due in cash, warrants, or scrip. <A notation should also be made 
on your joint certificate (Form 4-199) as to such location and credit. 

_ Where such warrants are tendered as. payment by other than the _ 
party to whom issued, you will require evidence that the entryman is- 
the heir or legatee of the party to whom issued, or see that said: war- 
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| rant has been duly assigned in accordance with regulations above given 
in paragraphs Nos. 1 to 26. . 

No fees are required to be paid where warrants are used under this 
act, the same being regarded as the equivalent for money to the extent 
of their value at the rate of $1.25 per acre, and the local officers will 
receive from the United States Treasury their commissious upon the 
surrender thereof as in the case of entries made with actual cash. 

When located, each warrant must be rolmauisted by the legal owner 
thereof after the following form, viz: 

i (or we) do hereby relinquish to the United States the within ae ree 


| land warrant in payment (or in part payment as the case may be). of the (here © 





describe the tract), located in the name of ————., at the land office at 
this —— day of ,» 189—.. - 
Witnesses: a 





(Signed) AB. - [sman.] 


In their caatil abstracts the register ; and receiver will designate 
the entries in which warrants are used in payment, and will show the 
balance, if any, paid in cash. The receiver in his monthly account 
curreut will debit the United States with the amount of such warrants, 
and in his quarterly accounts will specify each entry in which such 
_ warrants are used in payment, giving the number and acreage of the 
warrant and date of the act under which issued and the amount for 
which they are received, and debit the United States with the same. 

Such warrants received in payment for lands sold must be forwarded . 
to this office with your monthly account current for the month in which 
they are received, and must be designated in the receiver’s letter of 
transmittal by number and acreage of each warrant, date of the act 
under which issued, amount for which received, and the register’s and 
receiver’s number of the entry in each case, 

_ It may also be added that, under said act, no warrant can be used in 
. payment for any lands which have been purchased from any Indian 
. tribe within ten years last past, neither can warrants: be used in pay- 

- ment for lands ceded to the United States by any Indian tribe where 

such lands are to be disposed of for the benefit of such Indian tribe. : 

Very acai 

S. W. LAMOREUX, 
Commassioner. 

Raphaaty 18, 1896. | 4 

Approved: | 

- HOKE ‘SMITH, Secretar; Ye 


-Form No, 1 | 
Por the assignment of a warrant by the warrantee. 7 


For value received I, A B, to whom the within warrant No. — was - 
issued, do hereby sell and assign unto © D of county, , 
and to his heirs and assigns forever, the said warrant, and authorize 
him to locate the same and receive a patent therefor. 











Witness my hand and seal this — day of , 18—. .. ne 
ged ; AB. [SEAL] 
Attest a - 
EF. 
G H. 


"(See rules Ne: 2 and 5, ) 
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Form No. 2, 


OF vaouea gment where the vendor is poe to the officer taking the | 
same, . 








STATE OF ; is 2: 
—— County, — " 
On this day of , 18—, before me personally came A B, to 








me well known, and acknowledged the foregoin e assignment to be. his 
act and deed, and I certify that the said A B is the identical person to 

- whom the within warrant issued, and who ezeutee the area: 
_ assignment thereof. | 
(See rule No. 7.) . | | | 

_ * : _ [Officer's Signature] n 
Form No. 3. 3 : 


Of acknowledg gment where the vendor is not known to the ee and his 
identity has to be proved. 

STATE OF ; 
Dona. | si 7 a | 
On thi , 18S—, before me personally came A B and 
EF of the County of pill the State of , and the said E F, 
- being well known to me as a credible and. disinterested person, was 




















duly sworn by. me, and on his oath declared and said that he well. — 


knows the said A B, and that he is the same person to whom the Within 
warrant issued, and who executed the foregoing assignment; and his 

testimony being satisfactory evidence to me of that fact the said A B 

ther eupon pe nOwiecee’ the said assignment to be his act and deed. 

‘( Officer’ 8 pie aiute ] 


Form No. 4, 


For the assignment of a warrant by the ine 


For value received I, © D, to whom the within warrant, No. —-, was 
assigned, do hereby sell and assign unto lv F, of county, 
and to his heirs and assigns forever, the said warrant, and authorize 
him to locate the same and receive a patent therefor. 

“Witness my hand and seal this —— day of 








, 18—. _ 
CD. [SEAL] 





(See rules Nos, 2 and 3.) | 
| Form No. 5. 
; Por the cer tifrcate of acknowledgment of an assignment rie the same ts 


ee on a separate paper and attached t to the warrant, 


STATE OF 

















, County, oh ss - | us , _ 
On the . day of , 18—, before me personally came — ; 


: to me: well: known, and acknowledged the foregoing assignment to — 


be —— —— act and deed, and in my presence this day subscribed 
name thereto; and I ‘certify that the said is the identical | 
person to whom the annexed warrant No. —— was assigned, and that — 








te 
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the said warrant at the time of making the foregoing assignment was 
presented by and in the possession of him, the said : 
| ——. [SHEAL.| 


@ 


(See rales Nos. 2 and 7 :) | 
| Form No. 6. 


For the asst ignment of a warrant by an administrator : 


For. value received, I, A B, administrator of the estate of © ‘dD, 
deceased, who died intestate, to whom the within warrant No. —— was 
issued, do hereby sell and assign, ‘for the use of the heirs only,” unto 
EF of ——— county, , and to his heirs and assigns forever, the 
sald warrant, and to authorize him to locate the same and receive a 
patent therefor. 

Wines my hand and seal this , 1s—. | 

A B, [SEAL.] 


Adininistrator. 











day of 


"Attest: 
GH. 
eer 
(See rule No. 24.) 


Nore.—aA certified copy of the letters of administration must accompany this 
assignment, or a certificate filed from the clerk of the proper court that said letters 
had been duly issued andl were in force at the date of the assignment. 

If the date of the death of the warrantee is not stated in the letters of administra- 
tion, or other evidence as above mentioned, the same must appear, in the clerk’s cer- 

tificate appended thereto. 


Torm N oO, va 


For the acknowledgment. 





STATE OF >t ss: 
——. ne Y so 

On this —— day of ——, 18—, betoie me personally came 
me well known, and acknowledged the for egoing assignment to be - 
act and deed, and in my presence subscribed —— name thereto; and I 
certify that the said. is administrator of the estate of the warran- 
tee ——, deceased, to whom the within warrant No, —~— was issued, 
and who executed the foregoing assignment thereof. 

Witness my hand: and ome seal the day and year above written. 


[Officer’s signature. ] 


, to 











Norr.—In assignments made by an administrator of the estate of a. deceased 
assignee the words ‘‘for the use of the heirs only” may be omitted, but in all other 
respects the foregoing form of assig nment and acknowledgment will be required. © 


Form No. 8. 
For the assignment of a warrant by an executor. 


For value received, I, A B, executor of the estate of O D, deceased, 
who died. testate, to whom the within warrant No. was issued, do. 
hereby sell and assign (“for the use of the heirs only,” or ‘“for the. USE 
of the legatees as mentioned in the will,” as the case may be) unto E ¥ of 

a cee State of =a ne ‘to his heirs and assigns SHOVEL, 
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the said warrant, and authorize him to locate the same and receive a 
patent therefor. 


Witness my hand and seal this. ——. day of ———, 189—. _ 
| , — A B, [SEAL] 
Haecutor. 
Attest: 
G H. 
I J. 


(See rule No. 25.) 


NotTe.—A certified copy of the will, and also of the letters testamentary or other 
proper evidence under the seal of said conrt showing that said executor was duly 
appointed and authorized to act as such ai the date of said assignment, must accompany 
the same. 

If the date of the death of the warrantee is not stated in the letters testamentary or 
other evidence, as above mentioned, it must appear in the certificate of the clerk 
‘appended thereto, as taken from the records of said court. The certificate of the | 
acknowledgment may be the same as in Form No. 7, except. ee the word ‘‘erecntor”: 

must be used instead of “ administrator,” . 


Form No. 9 | 


For the assignment and acknowledg gment of a warrant by the heirs at ia | 
: | ‘of a deceased warrantee. 


For value received, we, A B, C D, and io} F, the only heirs at law of 
G H, deceased, to whom the within warrant No. —— was issued, do 
sell and assign unto I J, of ——— county, State of , and to his 
- heirs and assigns forever, the said warrant, and authorize him to locate 

the same and receive a patent therefor. © | 





Witness our hands and seals this —— a of ——,18—-. 
| , | | —— ——--—.  [SEAL.| 
Attest: | | ee ee, 6 (SEAL. | 
| Kil | ee. 6 [SHAL.| 
M N. = Ss ha - 


7 (See rule No, 24.) _ 
| | Form No. 10. 


for the acknowledgment. 


‘STATE OF ———, ss: 
—— County, ; | 7 
On this —— day of ———, 18—, before me personally’ came A B,C D, 


and E I’, to me well known, and. acknowledged the foregoing assign. 
ment to be their act and deed, and I certify that the said A B,C D, 
and E F are the identical persons named in the attached certificate * * as 
the only heirs at law of said warrantee, deceased, and who executed 
the foregoing assignment thereof. | 
Witness my hand and official seal the day and year above written. 


[Officer’s signature. ] 


* For the evidence of the death and heivship above mentioned, it will be necessary 
to procure and attach a certificate under seal from a court having probate jurisdiction 


_ showing that it has been proved to the satisfaction of said court, in open court, that 


said warrantee E H is dead, the date of his death, whether he died testate or intes- 
- tate; whether or not he lett a widow, and who are his heirs and only heirs at law, with 
their respective ages. If any of such heirs are feme coverts their husbands must join. — 
in the assignment. ike’ This rule will apply to all assignments made by married 

women, | et | | | 
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For the assignment of @ warrant by a guardian. 


For value received, I, A B, guardian of the person and estate of CD, _ 
# minor warrantee to whom the within warrant No. —— was issued (or 
“a minor heir at law, as. mentioned in the attached certificate—see the 
note following Form No. 10), do hereby sell and assign, for the benefit 
of said minor, unto E.F, of the county of , state of —, and to- 
his heirs and assigns forever, the said warrant, and:authorize him to 
locate the same and receive a patent therefor. ? 7 ae 

















Witness my hand and seal this. day of , 18—. 
2 | -_ ,. [SEAL] 
: Guardian. 
Attest:  . | 
G HH. 
TJ. 


(See rule No. 24.) | | | 
| | Form No. 12. 


For the acknowledgment. 


STATE OF ———, 
—— County, : os | | 
On this —— day of - , 18—, before me personally came —— 
———-, to me well known, and acknowledged the foregoing assigninent 
to be his act and deed, and in my presence subscribed his name thereto, 
and I certify that the said —— is guardian of the person and estate _ 
of said minor, and who executed the foregoing assignment thereof. 
_ Witness my hand and official seal the day and year above written. 
. [Officer’s signature. } 








Notre.—A certified copy of the letters of guardianship, or other legal evidence 
under the seal of the proper probate court showing that the said guardian was duly 
appointed and authorized to act as such at the date of said assignment, must accompany 
the same. . . ; 


Form No. 13. 


Of a power of attorney to sell a warrant. 


_ Know all men by these presents, that I (here insert the name of the 
warrantee or owner of the warrant), of the county of , in the State © 
of —_——_, do hereby constitute and appoint —— of the county of 
—-_—, 10 the State of , my true and lawful attorney, for me and 

















in my name, to sell and convey the within land warrant No. —— for 
———— acres, issued under the act of ———, 18—. | 
Witness my hand and seal this —— day of —, 18—. 


. (Warrantee’s or owner’s signature. ] (SEAL. | , 
Signed in the presence of— : | 
| AB. 
CD. 
(See rules Nos, 2 and 3.) 


‘Notrm.—The form of acknowledgment of a power of attorney must be the same as 
for the sale of the warrant, and both must be indorsed upon the warrant if there is 
sufficient blank space thereon that can be used for that purpose; otherwise, it must 
be certified to as in the certificate of acknowledgment stated in Form No. 3. 
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Form No. 14. 
For a power of attorney to locate a warrant. 


Know all men by these presents, that I (here insert the name of the 
warrantee or assignee), of the county of ———~, in the State of —_—, | 
do hereby constitute and appoint A B of -the ‘county of ————, in the © 
State of —-—-, my true and lawful attorney, for ne and in my name, 
to locate land warrant No, —— for — acres of land, which issued 
under the act of ——_—-, 18—. | 

_ Witness my hand and seal this | 





tes of - igs 


[\Warrantee’s or assignee’s name. ] [SE AL.| 








| Signed i in presence of— 
CD. 
EF. 


(See rules Nos. 2, 3, and 29.) | 
| Form No. 15, 


Of the certificate of the clerk of the court, judge, or other person who is 
authorized to certify under seal to the. oficial character of the aioe 
who takes qolenoioleds pment of assi igninents, 7 


| STATE OF ——_——, 
——- Count y, 


L A B, clerk of the court ———., in the county and State aforesaid, 
hereby certify that John Jones, whose genuine Signature is affixed to 
_ the above acknowledgment, was, at the time of assigning the same, a 
justice of the peace (notary public or other officer), duly authorized by 
law to take such acknowledgment, and that full faith and credit are 
due to all his official acts as such. | 

Given under my hand and the seal of said court this —~ day of 


ae 


$ * 
a ae A % Clerk. ([suan.] i: 
(See rule No. 7.) . | 
_ Notre.—Where any acknowledgement is falar before a clerk of a court, judge, 
notary public, or other officer duly authorized by law, with their respective official 
seals affixed, the above certificate will not be required; Nor is such certificate — 


required when the acknowledgment is taken before a register or receiver of a United 
States land office. 


The following sections of ‘the Revised Sintuies of the United States 
refer to the assignment of military bounty-land warrants and locations 
made therewith; and to the application of such warrants to the focavion 
of public lands, viz: 


fe pouns EC 2a, All warrants for military bounty lands 
y-lund warrants 
and locations as- Which have been or may bereafter be issued under any law 
plenable. of the United States, and all valid locations of the same 
2 a March, oe which have been or may hereafter be made, are declared to . 
Stans. ae «, be assignable by deed or instrument of writing, made and | 
84, 8.2,v.11,p.309. executed according to such form and pursuant to such reg- 
ulations as may be prescribed by the Commissioner of the General | 
Land Office, so as to vest the assignee with all the rights of the orig: 


inal owner of the warrant or location. | 
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“SEC. 2415, The warrants which have been or may here- , Wapato 
after be issued in pursuance of law may be located accord- cess paid incash. 
ing to the legal subdivisions of the public lands in one ~spiyyacu isso 
body upon any lands of the United States subject to pri- ¢.19,s.1,v 10, p.3. 
vate entry at the time of such location at the minimum | 
price.~ When such warrant is located on lands which are sabiee: to 
entry at a ereater minimum than one dollar and twenty-five cents per 
acre, the locator shall pay to the United States in cash the difference 
between the value of such warrants at one dollar and twenty-five cents 
per acre and the tract of land located on. But where such tract is 
rated at one dollar and twenty-five cents per acre, and does not exceed 
the eg specified in the warrant, it must be taken in fall satisfaction 
thereo 
“Siro. 2444. When proof has been or hereafter is filed in __Deathofelaim- | 
‘the Pension Office, during the lifetime of a claimant, estab- lishing right and | 
lishing, to the satisfaction of that office, his right to a war- before issuing oe 
rant for military services, and such warrant has not been, ~yjjw isso. 
or may not be, issued until after the death of the claimant, 4, s.1,v.11, p.308. 
and all such warrants as have been heretofore issued subsequent to the 
death of the claimant, the title to such warrants shall vest in his 
widow, if there be one, and, if there be no widow, then in the heirs or 
legatees of the claimant: and. all military bounty-land warrants issued 
pursuant to law shall be treated as personal chattels, and may be con- 
veyed by assignment of such widow, heirs, or leyatees, or by the legal 
representatives of the deceased claimant, for the use of such heirs or 
legatees only. 
“Smo. 2977. All warrants for military bounty lands, Dea 
which are issued under any law of the United States, shall eaivabla toe 
be received in payment of preeniption rights at the rate of Preemption pay: 
one dollar and twenty-five cents per acre, for the quantity ——_—__- 
of land therein specified; but where the land is rated at , 19, sv 10, D2 
one dollar and twenty-five cents per acre, and does not 

exceed the area specified 1 im the warrant, it must be taken in full of sat- 
isfaction thereof. . 

6 Si. 2436. All sales, mortgages, letters of attorney, Ol Sa jes ere 
- other instruments of writing going to aifect. the title or gages, letters of 
claim to any warrant issued or to be issued, or any land wale: betes ie. 
granted or to be granted, under the pr eceding Provisions suet warrantto 
of this chapter, made or executed prior to the issue of such a 
warrant, Shall be null and void to all intents and purposes ,, a ue ries 
whatsoever; nor shall such warrant or the land obtained 521. 
thereby bei in any wise affected by, or charged with, or subject to the pay- 
ment of any debt or claim uucurred by any officer or soldier prior to the 
issuing of the patent. | 

“Src, 2238, Registers and receivers in addition to their Fees and com 








missions of reg rjs- 

salaries shall be allowed each the following fees and com- ter and receiver. 
missions, namely: , “99 March, 1882, 
*% %* #% os * * vik c- 19, §.2, ¥. 10, D. 


Fifth. For locating military bounty- land warrants issued 2 July, 1862, c. 
since the eleventh day of February, eighteen hundred and 22% * % ¥- 1% P- 
forty-seven, and for locating agricultural college land- “scrip, 
the same commission to be paid by the holder or assignee of each war- 
- rant or scrip as is allowed for sales of the public lauds for cash, at the 


rate of one dollar and twenty -five cents per acre.” 
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. An act to provide 68 the location and satisfaction of satiate military bounty 
land warrants and certificates of location under section three of the Act approved 
_ June second, eighteen hundred and fifty-eight. | 
Be it enacted by the Senate and House of Representatives of the United 
— States of America in Congress assembled, That in addition to the bene- 
fits now given thereto by law, all unsatisfied military bounty land 
warrants under any act of Congress, and unsatisfied indemnity cer- 
tificates of location under the act of Congress approved June second, 
eighteen hundred and fifty-eight, whether heretofore or hereafter issued, 
shall be receivable at the rate of one dollar and twenty-five cents per | 


acre in payment or part payment for any lands entered under the _ 


desert. Jand law of March third, eighteen hundred and. eighty-seven, © 


entitled “‘An Act to provide for the sale of desert lands in certain 


States and Territories,” and the amendments thereto, the timber-culture 
law of March third, eighteen hundred and seventy-three, entitled ‘An 
Act to encourage the growth of timber on the Western prairies,” and 
the amendments thereto; the timber and stone law of June third, 
eighteen hundred and seventy-eight, entitled ““An Act for the sale of 
timber lands in the States of California, Oregon, Nebraska, and Wash- 
ington Territory,” and the amendments thereto, or for lands which may 
be sold at public auction, except such lands as shall have been pur- 
chased from any Indian tribe within ten years last past. 


Approved December 13, 1894. [28 Stat., 594.] 


LOCATION AND ASSIGNMENT OF MILITARY BOUNTY LAND WARRANTS. 
CIRCULAR. 


Commissioner Hermann to Registers and Receivers United States Dis- 
trict Land Offices, July 6, 1898. 


By direction of the Honorable Secretary of the Interior dated June 
28, 1898, rule eleven of the office circular respecting the assignment 
and location of military bounty land warrants, which circular was 
issued July 20, 1875, and was reissued February 18, 1896, has been 
amended and chansed to read as follows: | 

When the name of a person has been erroneously inserted in an assignment of Fr 
warrant and erased therefrom, there should be filed evidence satisfactory to this 
office, consisting of an affidavit, duly authenticated, of the assignor, or the party 
or parties by whom said name was erroneously inserted and the erasure made; fully 
explaining the facts and circumstances of such insertion and erasure, and stating 
that no transfer or delivery of said warrant was made to the party whose name had 
been so erroneously inserted, and that the ownership or custody of said warrant 
had not been changed by such insertion; which affidavit shall be accompanied by 
satisfactory evidence that a copy of the same has beeu served): a lly or by reg- 
istered letter upon the party whose name was erroneously inserted. When the 
name of a bona fide assignee has been erased from a transfer, an assignment from 
said assignee to the present holder of the warrant will be required to perfect the 
chain of title to the warrant. | , 


In deciding therefore as to the s siMicianes of wane Secs uneites 
where the name of the assignee has been written over an erasure, you 
will be governed by rule eleven as herein amended, —the ottice circular 
being modified as above set forth. | | | 

, A Depoved: 

oe RYAN, Secretary. 
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TIMBER CULTURE ENTRY—-IRREGULAR ALLOWANCE. | 
MYERS ¥. COLE. 


A timber culture entry irregularly allowed during the pendency of a prior adverse 
application may be permitted to stand, where the right of such adverse applicant 
has been eliminated from the case, and the entryman has in manifest good faith, 

and at large expense, improved and cultivated the land. | 


Acting Secretary Ryan to the Commissioner of the eee: Tine Office, 
(W.V.D.) | | July 22, 1898, | | (G. B. G,) 


_ The land involved in this case is the NW. 4 of Sec. 1, T. 104 N., R. 26 | 
W., Marshall land district, Minnesota, and is within the primary limits _ 
of the grant for the benefit of the Southern Minnesota Railroad, under 
the act of July 4, 1866 (14 Stat., 87), but was excepted therefrom on 
account of poet pre-emption filings thereon at the date of the grant, | 
‘The tract was listed by the railroad company on account of its said 
grant by lists filed in the local office June 22, 1876, and N ovember By 
1877, 
On June 16, 1883, Mary J. Williams made an application to enter the _ 
tract under ine fiber culture law, which was rejected by the local 
officers for conflict with the grant. | 
— On June 30, 1886, your office on the appeal of Williams. held that 
the land was excepted from the grant to the railroad company by reason 
of the pre-emption filings aforesaid, held the railroad list as to said 
tract for cancellation, and no appeal having been taken from your said 
‘office decision, the listing was canceled, April 8, 1890. | 
Williains was not notified of this action. 
On June 25, 1889, W. F. Myers applied to make timber culture entry 
of the tract. par application was rejected, and he appealed. 
On April 14, 1890, William G. Kellar was allowed to make timber | 
culture entry of the tract, and on June 3, 1890, Kellar having relin- 


— quished his entry, Allen O. Cole made timber culture entry of nue 


tract. 

On March 20, 1894, your office directed that Gole’s entry should 
stand subject to the application of Myers, and he was given time to 
assert his rights thereunder. 

_ Myers appeared, and thereupon a hearing between Myers and Cole_ | 
was ordered and bad. 

The local officers decided that. Myers had not forfeited any of his 
rights to the land under his application to enter, having appealed from 
its rejection, and recommended the cancellation of Cole’s entry. ‘ 

On May 15, 1896, your office directed the local officers to examine the. 
records of their office and ascertain if there was any evidence of service — 
of notice upon Williams of the aforesaid decisions of June 30, 1886, and 
April 8, 1890, and if evidence of such service was not found, they were. 
| dineated to notify her thereof and allow say: ve te which to 
_ appear and ea her rights. 
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The local officers reported, on July 1, 1896, that there was no evi- 
dence of such service in their office, and that on May 19, 1896, they 
notified said Williams, through her attorney, and that more than forty 
days had elapsed and no action had been taken by her. 3 
_ Thereupon, your office on July 31, 1 896, considering the case of Myers 
v. Cole, held that “Mary J. Williams having abandoned her applica- 
tion, Myers being next in order 3 in ne of time, has the superior Nenu 
to the land.” 
Cole appeals. 


The sting of a tract within the primary Tints of a canna grant confers no 
right upon the company, if, for any reason, said tract-is excepted from the grant. 
An application to enter a tract so “listed,” and rejected for that reason and pend- | 
ing on appeal, will attach at once as of the date of the application, on the cancella- 
tion of the list | as to. said tr act. Swanson v. Galbraith (syllabus), 21 L. D., 109. 


Under this rule, the rights of Mary J. Williams under her timber 
culture application attached as of June 16, (1883, and ‘did not expire 


until after she was notified in 1896 of the action of your office, Aun - 


8, 1890, canceling the r: ailroad company’s list. 

"Myers's timber culture application, made June 25, 1889, was properly 
rejected, for two reasons: Ist. The railroad company’s: list had not at ¢ 
that time been canceled, and, 2d. The prior application of Williams | 
was pending. He took nothing therefore by his application, nor by his 
appeal from its rejection. The repeal of the timber culture law, March — 
3, 1891, found him without a right initiated under that law, and to 
permit him uow to make a timber culture entry for the tract would be 
without authority of law. His application is therefore denied. | 

Mary J. Williams having abandoned the rights secured to her by 
virtue of her application, this case is one between Cole. and the SOv- | 


~ ernment. 


‘The record shows that Cole paid William G. Kellar $600 for his | 
improvements on the land, and that since he made entry therefor he 
has broken one hundred and twenty acres, set out ten acres of trees, - 
built over two hundred rods of fence, and drained the land by ditch- 
ing. Manifestly his entry should be permitted to stand, uniess the law 
forbids it. 


The act of March 3, 1891 (26 Stat., » 1008), repealed the timber culture 


laws, but provided: 


That this repeal shall not affect any walia rights heretofore accrued or accruing 
under said laws, but all bona fide claims lawfully initiated before the passage of this: 
act may be perfected upon due compliance with law, in the same manner, upon the | 
same terms and conditions, and subject to the same limitations, forfeitures, and — 
contests, as if this act had te been passed. 

While the application of Cole might properly have been rejected, it. 
was allowed by the local officers, and entry was made. As an adminis- 
trative question, the allowance of said application was irregular and 

therefore error, By reason of this irregularity the entry was voidable 
and not void. True, it might have been defeated by Mary J. ae 
_ but she is no longer 1 in the case. 
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Proceeding on the faith of the government’s action in allowing the 
entry, Cole has cultivated and improved the land at large expense and — 
in manifest good faith, and to now cancel his entry would cast the 
fruits of his labor upon strangers, without benefiting the government 
or vindicating any public policy or statute. | | 

Your office decision is reversed, and the entry of Cole will be held 
intact, subject to his = compliance: with law. : | 


AMENDMENT OF PATENT: ADVERSE CLAIMNI. 
CARLSON vy. THORESEN. 


' The right of a patentee to Lge his entry and patent so amended as to include Tee 
actually settled upon and improved, but through mistake omitted from said 
entry and patent, is not defeated by an intervening entry of such tract made by _ 
one having fall knowledge of the superior rights of the patentee. 
- Aeting Seer etary Ryan to the Commisstoner of the. General Lana Office, - 
(We VeDo. | July 22, 1898, ee VEE) 


The case of John Carlson against Brede M. Thoresen, involving title © 
to lot 4, of Sec. 25, T. 148, R. 42, Crookston land district, } PE TEMON OUR: | 
has been examined. 

Carlson made homestead entry, No. 5168, November 7, 1888 (appli- 
cation 9966, made November’ 7, 1883), of the E. $ of the SW. 4, the 
SW. 4 of thie SW. 4 and lot 5, of Sec. 25, T. 148, R. 42, and patent was — 
issued for said Gants March 19, 1890. Brede M. Thoresen made home- 
stead entry, No. 16,908, of said lot 4, June 29, 1895. August 12, 1895, 


- Carlson filed a duly Soreouot ated affidavit, ind September 3, followin gS) | 


a supplemental affidavit, in the local office at. Crookston, in which it is 
— alleged, substantially, that November 7, 1883, he made homestead entry, 
No. et in the local office, of the E. af of the SW.4, the SW. 4 of the 
SW. 4, and lot 5, Sec. 25, 1.148 N., R.42 W.; that on November 27, 
1888, he made final preuE pneretor: that at the time of making said 
Bie and final proof he intended and supposed he had entered lot 4 of 
said oe which, with the E.4 of the SW.4and the SW. 4 of the 
~SW.4, would make ‘all of the SW. 4+ of said Sec. 25, T. 148 N., R. 42 W., 
| Sate said SW. 4 is the land he supposed he had entered and for which 
he made final picor: that at the time he made his entry he went upon 
the SW. 4 of Sec. 25, and built his dwelling on lot 4, and has ever since 
and now resides upon said lot 4, with his family; that he has made 
other valuable improvements upon said lot 4, and now has the same. 
in a high. state of cultivation; that said Thoresen, at the time he made 
homestendl entry, No. 16,908, well knew that he (the said Carlson) lived 
upon and. claimed said Tot 4, and that Thoresen made said entry for 
_ the purpose of ousting the afflant and depriving him of all his improve- 
ments made on said lot 4; and asked that the entry of said Thoresen 
_ may be canceled, and that his entry as to said lot 5 may be canceled 
and said lot 4 included therein in place of said Jot 5. 
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A hearing was had before the local officers on said application, and 

March 6, 1896, the local officers decided in favor of Carlson, which 
~ decision was affirmed by your olfice decision of October 19, 1896, from 
which Thoresen appeals. . ie 

The testimony shows, snbstaptially, the jdliowing? ‘Cailaoit can saat 
read or speak the English language. -He stated that he does not know 
how he came to file on lot 5 instead of lot 4; that he thought he had 
included lot 4 in his entry, as he intended to enter the SW. 4; that he 
did not “intend to take a part of one quarter and part of another 
quarter;” that he has always lived on lot 4, from the date of his settle- 
ment to the present time; that he did not learn that lot 4 was not. 
included in his entry until April, 1895; that he has on lot 4 his dwell- 


ing house, barn, granary, wagou and machine shed, and hog pen, which — | 


he valued at $385; that he has fourteen acres of said lot in cultivation, — 
which cost $15 an acre to break and grub, and one hundred and fifty 
_ rods of ditching, and that he is ready and willing to relinquish lot 5. 
On cross-examination he stated that in 1888 he mortgaged his home- 
_ stead, including lot 5, and that in 1893 he renewed said mortgage for | 
$350 to the Middlesex Banking Company, which is still unsatisfied; 
that when the agent. of said mortgage company came to examine his 
homestead, he showed him lot 4, with his buildings thereon as part of 
the land. 
Arthur A. Miller, Carlson’s SaLronieN: stated that he was eopeined by . 
Carlson in June, 1895, during the general term of the district court of 
Polk county, to porenes proceedings to correct his entry, and that 
he was delayed in doing so by trial of cases in court and other pressing 
work in his office, and not by any delays on the part of tlie plaintiff. 
Two other witnesses were called for Carlson, who say that Thoreson 
told them, prior to making his entry, that he knew that Carlson’s — 
buildings were on Said lot 4, and one of them said that Thoreson said: — 
“T will file on it anyhow, there will be a little to make on it.” | 
-'Thoregon testified that Carlson told him that he had broken five or 


six acres on lot 5 since he (Thoreson) made his entry. Carlson in ~ 


rebuttal testified that he never intended to do any breaking on lot 5. 
‘It is undisputed that Thoreson knew when he made his homestead | 
entry of lot 4 that Carlson had improved a part of said lot, that he had, 


his dwelling thereon, and that he claimed it as part of iis homestead ~~ 


7 entry, and it would bea erent wrong to take his home froms him and 
give it to Thoreson. | 
It is contended by the ince for Pngeesen that heenaee a eae | 
was issued to Carlson in 1890, the Department has no jurisdiction over 


the title to the laud in controversy, and they cite a number of cases in — 
 .gupport of their contention. But these cases are not in point, for they | 


only decide that with the issuance of patent the jurisdiction of the. 


Department over the land embr aced therein COASES § so pane as the patent os 


r emails outstandin, g. 
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- On the other hand, are the cases of Leitner v. Hodge 5 L. D. , 105, 
where through mistake in description the land entered and patented 
- was not that upon which the entryman settled and resided, it was 
- decided that, on surrender of the patent, a new patent should issue for 
the homestead claim as defined by settlement and residence. It issaid 
in said case, | 
~ No other pérson could or can acquire title to said land against him ae entryman ) 


for it had been fully earned by his residence and cultivation, and the government 
now holds the legal title solely for his benefit; 


Murphy v. Sanford, 11 L. D., 123, where it was held that (syllabus), 


As between one holding under a pre-emption entry, where by mistake the patent 
failed to describe the land actually purchased, and another claiming under a subse- 
quent location of such land, made with a knowledge of the facts with respect to the 
prior purchase, the superior eau is with the former, and Alene should issue as . 
correct the mistake; | 
and Roberts e¢ al. v. Gordon, 0. D. , 475, where it ee cae (eyl | 
labus), : | : 

A patentee may ‘be permitted to peluquiatt a portion of the land orered by his 


patent, and take in the place of the land relinquished a tract which through mistake 
was not included in the original entry nor in the patent issued thereon. | 


The decision appealed from is affirmed, 


HEARINGS ORDERED UPON SPECIAL AGENTS? REPORTS. 
INSTRUCTIONS, 


Commisstoner H ermann to Registers and Receivers, and Special Agents of 
the General Land Office, July 16, 1898. 


These hearings are ordered as a part of the proceedings upon an 
inquiry instituted by the Government into the validity of alleged 
fraudulent or illegal entries. The purpose is to give the entrymen and 
other known parties in interest a opportunity to be heard in defense 
of their claims. ; 

Hearings will be set at as sti a day as practicable after the order 
has been received, so that the Special Agent who examined the case 
may be present, and while witnesses are accessible. 

The Register and Receiver will consult with the Special A gent rela- 
tive to fixing the time and place for taking testimony. 

Where possible notice of hearing will be given by the Register and 
Receiver by registered letter or by personal service. 3 

If the whereabouts of the party or parties in interest can not be 
ascertained notice should be given by publication in accordance with - 
Rules 13 and.14 of the Rules of Practice. 7 ; ; 
_ Proof of service should accompany the record in every case, and, 
where notice is given by publication, a statement by the Register and 
Receiver, or a certificate from the Special Agent, or the affidavit of an 


240 © DECISIONS RELATING TO. THE PUBLIC LANDS. 


officer or other per son, must bé filed, showine that due dilieenga has 
been used aud the. party or parties could not be found. | | 
Notice should be given in all cases at least thirty days before the 
date fixed for hearing. 
Attorneys appearing should be required to wit a written appearance, 


- stating for whom they appear; and in all cases notice to an attorney — 


of record will be ieatcs as notice to the par ty or r parties for whom he 
appears. 

Special Agents sioald SO arrange een business as to me anon | 
taken at the same-time and place in as many cases as practicable. They 
must be present at hearings with the necessary witnesses to prove the 
- charges made in their reports, and they will represent the Government . 
in the conduct of cases and examination of witnesses. Po 

Special Agents are not required to file affidavits for continuances or 
postponements, nor to make deposits for expenses. -Continuances and 
postponements will be allowed only for’ debe! panes and i in no case 
_ for the purpose of vexation or delay. 3 

Special Agents will not enter into stipulations eintive to ae 
testimony, or otherwise, by which the due course of proceedings will ne te 
embarrassed or the purpose of the law frustrated... | 

‘The expenses of service of notice and the cost of taking the testimony 
_ of witnesses for the Government, both on direct and cross-examination, 
will be paid by Receivers, who will estimate specially therefor, refer- 
_ ring to the date and initial of the letter ordering the hearings. | | 

The cost of reducing testimony to writing, payable by the Govern- 
ment, will be the actual and necessary sums paid out for that purpose, 
and not fees of .local OOS: “Such fees will not be psOhateee to. the 
Government. 

The expenses of the éiatnane inoluding the pay of his own witnesses, 
the costs of taking their testimony, both on direct and cross-examina- 
tion, must be paid by himself, and, a reasonable. deposit for expeuses 
of reducing such testimony and cross- examination to aoe may be 
required by the officer taking the testimony. . ~ 

Upon the termination of a hearing the Reva and Heociver ‘alt | 
immediately render a decision in the case, and upon the expir ation of 
the time allowed for appeal transmit the record to this office. 

Special agents are not required to file appeals from decisious adiverst: 
to the Government, nor are they expected. to file briefs in any case. 

This cireular i is issued to take the place of circular of N ovemne! 4,. 
1895 (21 L. D., 367), on the same subject, ¢ and will i in fature poverny In 
all cases to which it applies, | : 3 

Approved: | _ = 

CO. N. Buiss » 
| Secretary. 
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RESTORATION OF RATLROAD LANDS—PRICE. 
_ INSTRUCTIONS. 


The act of July 6, 1886, Forfeiting the grant to the Atlantic and Pacific adjacent to 
- and coterminous with the unconstructed portion of the main line of said road, 
and restoring the lands embraced therein to the public domain, does not consti- 
tute the bringing of a reservation into market within the meaning of section | 
2364 R.S.; and as said lands have never been raised in price they are now subject 
to disposal at $1.25 per acre, irrespective of the fact that they are also within the ~ 
limits of the grant for the main and branch lines of the Southern Pacific. | 
The ease of Atlantic and Pacific R. R. Co., 5-L. D.,269, Overruled. | 


Acting g. oe etary Ryan to the Commissioner of the General Land Ofiee 
(CW. V.D.)  Suly 22, 1898. _ Ee Wie). 


By the act of July 6, 1886 (24 Stat., 123), the grant made by the act 
- of July 27, 1866 (14 Stat. 292), to aid in the construction of the Atlan- 

tic and Pacific railroad adjacent to and coterminous with the uncom- 
pleted portion of the main line of said road, was declared forfeited and 
the lands restored to the public domain. Within the State of Califor- 
nia the limits of the grant for said Atlantic and Pacific railroad, as 
- adjusted to the line of definite location, conflict with the grants to ia 
in the construction of the main and ‘beaney lines” of the Southern 
Pacifie railroad. 

After the passage of the act of forfeiture of J uly 6, 1886, supra, the 
Southern Pacific Railroad Company continued to lay claim to the lands. 
within the limits of its grants within the overlap of the grant for the 
_ Atlantic and Pacific railroad, and suits were brought by the United | 
States to. quiet title to all of said lands, and as a consequence such — 
lands were not included in the instructions relative to the entry of 
other lands within the limits of the grant for the Atlantic and Pacific 
railroad outside of the conflicts referred to but opposite unconstructed 
road. 

In the case of the Sentient Pacific Railroad Co. v. United Sista 3 


163 U.S.,1, the decree of the circuit court in favor of the United _ 


States, as to the lands therein involved, was affir med in all respects as 
to the Southern Pacific Railroad Company as well as to the trustees in 
the mortgage executed by that company, and affirmed also as to the — 

- other defendants, subject, however, to the right of the government to 

fs proceed i in the circuit court to a final decr ee as to those defendants. 

Following the decision of the court in that case, instructions were © 
issued relative to the entry of said lands, excepting such as were 
claimed by others than the Southern Pacific Railroad Company and the 
trustees in the mortgage executed by that company; wach instructions : 
were approved May 3, 1898 (26 L. D., 697). | 
All the lands involved in that suit, with a few sevastonee: are within 
the conflicting limits of the grants ‘for the Atlantic and Pacific main 
line and the Southern Pacific branch Jine, the few exceptions being 
_-21673—VoL 27——16 
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within the contlicting limits of the grants for the. Atlantic and Pacific 
and the Southern Pacific main lines. 

In the instructions nothing was said as to the price of the inna. and 
Lam now in receipt of your office letter of J uly 8, 1898, submitting for 
my consideration a letter of instructions wddnessed to the register and 
receiver at Los Angeles, California, fixing the price to be charged in 
the entry of said lands. — 

In said letter of instructions the local officers are sigined that the 

lands : 
: lying outside of the primary twenty mile limits of tee aa by the act of J aie 27, 
1°66 (14 Stat., 592), to the Southern Pacific Railroad Company, main line, and within 
- the limits of the grant by the act of March 3, 1871 (16 Stat., 573), to the Southern ~ 
Pacific Railroad Company, branch line, are to be Sepeen of aut the rate of $1. 25 
per acre. 

Although the south half of snctionay , 9 and 11, add all of sections 18, 15 and 17, 
in township 7 north, ranges 11, 12 and 13 west, are included in the order of restora- 
-tion, the lands embraced therein will be disposed of at the rate of $2.50 per acre, 
for the reason that they lie within the tw enty mile primary limits of the constructed 
Southern Pacific, main line, road. 

It will be seen that the prices to be Sieveah for these forfeited lands 
are not uniform. Those within the limits of the grant for the Southern 
Pacific branch line are to be disposed of at the rate of $1.25 per acre, 
while those within the limits of the grant for the main line of the 
Southern Pacific are to be disposed of at the rate of $2.50 per acre. 
It will be noted that the reason assigned for the increase in price of the 
latter class is “‘that they lie within the twenty. mile primary limits of 
the constructed Southern Pacitic, main line, road.” 

In referring to those within the limits of the grant for the branch line, 
the word “constructed” does not appear, but as a matter of fact the 
branch line of said road was duly constructed, so that no difference 
exists between the two classes of lands in this peer: 

I am of opinion that no reason exists for a difference in price between 
the forfeited Atlantic and Pacific lands within the limits of the grants 
- for the main and branch lines of the Southern Pacific railroad. 

The lands forfeited by the act of July 6, 1886, supra, were those which 
had been previously granted to aid in the construction of that portion 
of the main line of the Atlantic and Pacific railroad which remained 
unconstructed at the date of said act. The grants to the Atlantic and 
Pacific, unlike some other railroad grants, contained no provision what- 
_ ever relating to the price of the alternate reserved sections or of such 

of the odd numbered sections as remained to the United States. The 
only legislation upon the question is found i in the latter part of section 
2357 of the Revised Statutes, which reads: | 

Provided, That the price to be paid for alternate reserved lands, ane the line, of: 
Tailroads within the limits granted hy any act of ceneree shall be two dollars eae 
fifty cents per acre, | 
7 While some of the lands attected — ee ineteagtions fall seta the. 

primary limits as described by the grants for the main and branch lines 
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of said Southern Pacific railroad, they are not portions of the alternate 
sections reserved to the United Sidtes by said grants. 

All of these lands were, by the act of July 6, 1886 (supra), forfeited 
tothe United States, and by said act were restored to the public domain. . 
The grant to the railroad company did not constitute a reservation 
within the meaning of section 2364 of the Revised Statutes, and the 
act of forfeiture did not constitute the bringing of a reservation into 
_tnarket within the meaning of that section. What is said to the con- 

trary in Atlantic and Pacific Railroad Company (8 L. D., 269) is over- 
ruled. Section 2364 provides that, | | | 
Whenever any reservation of public lands is brought into es the Commissioner 
of the General Land Office shall fix a minimum price, not less than one dollar and 
twenty-five cents per acre, below which such lands shall not be disposed of. 

Lands are only “brought into market” by a proclamation offering. 
them at public sale, after which they are subject to private sale or entry. 
. This section of the Revised Statutes is taken from the act of July 2, 

—-1864 (13 Stat., 374), entitled, “An act relating to the sale of reservations 

of the public lands.” It has no application to any of the lands under 

consideration, and as they have never been raised in price, they are 
| subject t to a ae as ordinary public lands, viz., at $1.25 per acre. 


OKLAHOMA LANDS—PUBLIC LAND STRIP. 
UNITED STATES ¥. MAY. 


The preferred right of entry of Jands in the Public Land Stcip accorded all actual — 

and bona fide settlers upon and occupants of said lands by section 18, act of 
May 2, 1890, extends only to persons occupying such status at the date of the 
passage of said act, and who thereafter make entry within a reasonable bs, 
-and show due penance with law. 


Acting g Secretary Ryan to the iis of the General lan Office, 
(W.V.D.) July 22, 1898, : a (Baas 0.) 


‘The land in coutroreiey is the NE, 4 of the NE. 4, See. 22, the Ww. gs 
| of the NW. 4 4d and the NW.4 of the ‘SW. 4 , Sec. 23, T.2 N., R.1 E., 

Woodward, Oklahoma, land district, and is situated in what is kriown | 
and described as the *« Public Land Strip.” (Sec. 1, act of May 2, 1890, . 
- entitled “An Act to provide a temporary government for the Territory. 
- of Oklahoma,” ete., 26 Stat., 81.) . It was opened for settlement Sep- 
tember 16, 1893, by the Pr esidonts proclamation, under “ provisions 
of the act of March 3, 1893 (27 Stat., 640). 
- December 18, 1894, George W. May made homestead entry of the 
tract, and on J une 20, 1895, offered final proof, by which it is shown 
that he established actual residence thereon in 1883 or ’84;” that he — 
has “‘ never been absent at all with the exception of the last 20 months,” | 
when he “‘ was temporarily absent in New Mexico.” uM 
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‘The local officers suspended action ou this proof and reported the 
case to a special agent. 

In the letter of your office of J eae 6, 1896, to the re gister and receiver, 
“itis sald: : 

On March 3, 1896, Special Ag ent R. R. Poe repenied that he had made a personal 
examination of said tract and found it in possession of ‘‘Juan C. Lujan,” who pur- 
chased it from George W. May in October, 189%, the consideration being 665 sheep, 
valued at $800, over four hundred of which were delivered at time of sale, the bal- 
ance to be delivered when, after the lands were open to entry, 2 Mr. May should make 
his filing, secure his patent, and deliver same to Juan C. Lujan; that since October, 
1893, the entry man has resided in Clayton, New Mexico, and Lujan” has been in 
possession of the land, and has improvements thereon consisting of a stone house 
12 x 20 feet, covered with sod, and forty acres enclosed for a pasture; all valued at 
$300. Also that said final proof was fraudulen ntly m made in the interest of said Juan 
©. Lujan. 

Said final proof is accordin sly re) jected and. said homestead entry No. 826 is held 
for cancellation. 

You will give claimant. dne uctice of this action, infor ming him of the nature and - 
‘substance of the special ag ent’s report, as set forth above, and advising him that he 
will be allowed sixty days in which to apply for a pene to show cause why his | 
entry should be sustained. 

A copy. of this letter was served on May, and on August Oy 1896, he 
applied for a hearin oe denying each and every allegation as ‘die Same, 
is alleged:to be contained in said report of special agent.” 

A hearing was ordered and the testimony taken before a probate 
judge, and on examination thereof the local officers found that the 
testimony did not sustain the report of the special agent; “on the con- 
trary, the testimony shows that May took the land in good faith, made 
- the proof for his own benefit, and is the owner of the improvements ;” 
aud they sustained the obj ection of counsel for May to testimony offered 
tending to show that May had not resided on. the land as required by 
law, for the reason that May was ‘‘not notified of the government’s 
intention to introduce proof upon any grounds other than that set 
forth” in your said letter of July.6, 1896. They recommended that the 
entry be sustained and that final receipt and certificate issue. 

— On consideration of the case, your office, by decision of November 14, 

1896, held that the action of the local oficers: in rejecting the testimony 
as to May’s residence was erroneous; that while the principal charge 
Was that the entryman had entered ‘nto a contract agreeing that the 
entry should be made in the interest of another, yet it was stated in 
the letter “that since October, 1893, the entryman had resided in Clay- 
ton, New Mexico.” Upon the ground that he had not resided on the 
land, the action of the local officers was reversed. | | 

May’s appeal brings the case before the Department, and it is alleged 
that your office decision erred in holding that. the question of aban- 
donment was involved in the hearing; in not finding that he had 
shown full compliance with the homestead law, and “in holding the 
entry for cancellation, no bad faith being shown and the seven years 
~ within which proof is required by law not having expired.” | 
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The Depar tment concurs in the decision of your office that the ques- 
tion of abandonment by the entryman was put in issue by the order of 
- your office of July 6,1896. It is true that it was not given the promi- 
nence that the alleged agreement was, but it was sufficiently specific 
and definite, in view of the general provisions of the homestead law, 
' to require it to be met. 

It appears that May settled on the land in 18384, and occupied the 
same until some time in 1893. His residence was not, however, con- 
tinuous, for it is shown that in 1888 he made a pre-emption filing in 
New Mexico, and made final proof on the same in 1891. The testimony 
shows that in September, 1893, he leased the land in coutroversy to 
Juan ©. Lujan for the term of three years, commencing March 1, 1894; 
that from about the date of said lease, May ceased to reside on the 
land; that he moved his effects therefrom in the spring of 1891, and 

has resided in Clayton, New Mexico. So that it will be seen, both by 
- the testimony and the final proof, that at the time of making his entry 
he was not residing on the land, had not been for more than a YORE 
prior thereto, and at no time since has he resided thereon. _ | 

_ Under the provisions of the general homestead law it would be little 
short of absurd to discuss an entry made under these circumstances, 
but under the provisions of section 18 of the act of May 2, 1890, supra, 
it is contended that this entry is a legal one and should stand. The 
paragraph specially referring to this land reads as follows: | 

All the lands embraced in that portion of the Territory of Oklahoma heretofore 
- known as the Public Land Strip shall be open to settlement under the provisions of 
the homestead laws of the United States, except section twenty-three hundred aud 
one of the Revised Statutes, which shall not apply; but all actual and bona fide set- 
tlers upon and occupants of the lands in said Public Land: Strip at the time of the 
passage of this act shall be entitled to have preference to and hold the lands upon 
_ which they have settled under the homestead laws of the United States, by virtue 
of their settlement and occupancy of said lands, and they shall be credited with the 
_ time they have actually occupied their homesteads, respectively, not exceeding two 

years, on the time required under said laws to perfect title as homestead settlers. 
The Public Land Strip, being that part of what is now Oklahoma 
Territory bounded on the east by the one-hundredth meridian, on the 
south by Texas, on the west by New Mexico, and on the north by 
Colorado and Kansas, was not a purchase from the Indians, as was the | 
other lands in that Territory, and, belonging to the United State, there 
was known to be many settlers thereon. It was the evident intent of 
Congress, therefore, to afford some special protection for these settlers 
on the public domain. The land was made subject to entry under the | 
general homestead laws, except as to the commutation privilege pro- 
vided for by section 2301 of the Revised Statutes. This, however, was 
subsequently amended by the act of October 20, 1893 (28 Stat., 3), 
which allowed their commutation on. the Savment of one dollar ane 
- twenty-five cents per acre. The inhibition against premature entrance 
and occupancy, from the very nature of the act, did not extend to this 
part of the Territory, as it did to other portions. (General Cireular, — 
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Ed. 1895, p. 49.) Those who were bona fide settlers and occupants of 
the land on May 2, 1890, the date of the passage of the act, were | 
‘entitled to have preference to and hold the lands upon which they 
had. settled under the homestead laws,” by virtue of their settlement — 
and occupancy, and were to be credited with not exceeding two years 
on the time required to perfect title as homestead settlers. | 
It is contended by counsel that “ May’s five years expired May 2, . 
1893.” This is npon the theory, it is presumed, that this profacenes 
right dated back two years from the date of the act, which would take 
it to May 2, 1888. It is claimed that, as he was a attler and occupy- 
ing the land on May 2, 1893, he had a right to leave the land at that 
time, that. he had fully complied with ine homstead law, and was 
entitled to a patent. — | 

In reference to the pre- emption anny by May, in New Mexico, one 
witness says he “located” a claim October 2, 1889, and resided thereon 
up to June 8, 1891, while May himself says that he made his filing in 
1888, that there was a contest over it, and that he proved up in 1891. 
The presumption is, and the entryman will not be heard to dispute it, 
that he was living upon his pre-emption claim during these years, 
and that being his residence at the time of the passage of the act, he 
could not be a donu fide settler and occupant.of lands in the Public 
- Land Strip. The prowess of this statute do not, therefore, apply to 

this ease. | 
| Aside from hia: wees evel if he did come Se the ene 
of the statute, it is considered that there was such an abandonment of 
the land as to defeat the entry. This land was opened for settlement 
and entry September 16, 1893. At that time he had left the land and 
gone to New Mexico. He did not make entry for it until December 18, 
1894, and at that time and for more than w year prior thereto, had not 
resided thereon and did not resume or establish a residence after his — 
entry. The statute under consideration. contemplates a compliance 
with the homestead laws in all respects except as to the time within - 
which final proof may be made, the main consideration aside from this 
being only to give bona jide settlers and occupants a preference to hold 
the lands under said laws. There must be a compliance with the 
requirements of the law after the passage of the act and reasonable 
— diligence in nee the entry. Both these essentials. are eee in 
this case. 3 

While the entr yan can claim no- superior right by reason of this 
statute, yet, inasmuch as there is no adverse right or claim to the land 
asserted, and the issue as here presented is one between the govern- 
ment and the entryman, there seems to be no reason why the entry 


may not remain of record and the entryman given an opportunity to | 


_ make final proof and entry, showing a compliance with the Se rs 
Oe the homestead law. oe 
~The judgment of your office 1 is. moet to this extent. 
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EVIDENCE—NOTICE OF CONTEST—CHARGE OF ABANDONMENT, 
. MILLER v. WORNER. 


Testimony with respect to a charge not specified in the notice of contest is Inadmis- 
sible and irrelevant, and on objection thereto should not be considered. 
‘A charge of failure to reside upon and cultivate land embraced within a homestead 
entry filed prior to the expiration of six months from the date of said entry is 
premature and presents no ground for a hearing. . 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(CW. V.D.) July 22, 1898. (E.B., Jr.) 


This is a contest for title to the E.4 of the SW.4 and the N.4 of the 
SH.4 of section 1, T. 12 N.; RB. 2 W., New Orleans, Louisiana, land dis- 
trict. The land was entered as a homestead September 19, 1894, by 
Patrick l!. Furlong, who, on October 22, 1895, relinquished the same. 
On the last- mentioned date Edward F, Worner made ee entry 


thereof. 


On December 3, 1895, Guatiss A. Re Miller filed hig duly saiesbornted 
affidavit of contest Reais Worner’s entry, alleging that Worner had 
‘not resided on the land since his entry; that he had not settled upon 
and cultivated the land as required by law, and, in effect, that affiant 
had made settlement thereon in September, 1885, and had occupied, 
cultivated and improved the land with the intention of making home- 
stead entry of the same. Thereupon notice of contest, charging aban- 
donment, only, and fixing January 11, 1896, for a hearing at the local 


_ office, was given the entryman. Pursuant. to a commission issued Jan- | 


 uary 3, 1896, by the local office, and by consent of parties, testimony 
was taken J anuary 8, 1896, before an United States Commissioner at 
Winfield, Louisiana, saving to each party the right to object at the 
trial before the local office to testimony deemed “inadmissible,” or 
“inapplicable.” The testimony thus taken was filed in the local office 
on January 10, 1896, and at the same time there was filed a motion, by 
the contestee, to exclude from consideration, as irrelevant and inad- 
missible, all testimony not pertaining to the question of abandonment, 
and to dismiss the contest for the reason that “no contest on the 
ground of abandonment can tie until six months from the date of 
entry.” This motion the local office overruled, and, on January 13, 
1896, gave judgment in favor of Miller, on the ground that his settle- 
ment right was superior to the claims of Worner under his entry. 
Upon appeal by Worner your office, on July 18, 1896, affirmed the 
decision of the local office. An appeal by W orner, whereit he assigns— 
as he did in his appeal to your office—error upon the action of the local — 
office in overruling the said motion, brings the case to the Department. _ 
' The motion should have been sustained, saving, of course, to the con- 

testaut, the right to have notice issued and to proceed thereunder on 
the allegation of prior settlement. Under the notice issued, the entry- 
man was not required to answer to the allegation of a superior settlement 


248 DECISIONS RELATING TO THE PUBLIC. LANDS. 


| ight i in ‘Miller. ‘Testimony in supe of that allegation Was inadmis- 
sible and irrelevant under the notice given, and should not have been 
considered. The allegation of failure to reside upon and cultivate the 
land was clearly premature, since nothing of the kind is required of a 
homestead entryman within six months of the date of his entry.. 
Although broadly and generally stated as “abandonment” in the 
notice of contest, the actual charge covered thereby was the specific 
, allegation: just meritioned. It is unnecessary, in view of the said alle- 
gation, to discuss the question, which has been suggested during the 
consideration of this case, whether, under certain circumstances, a 
charge of abandonment might not lie against a homestead entryman 
within six months of the date of his entry. Such question is herein 


-- purely hypothetical. It is enough to decide this ¢ case upon the facts ~ 


presented and the law applicable thereto. 
The decision of your office is accordingly modified. Miller will be. 
| allowed a reasonable time within which to proceed on his allegation of ie 
prior settlement, failing which, his contest will be dismissed. | 


| REGULATIONS CONCERNING HOMESTEADS, RIGHTS OF WAY, TIMBER, 
| ETC., IN ALASKA. 


DEPARTMENT OF THE INTERIOR, 
| - GENERAL LAND OFFICE, 
7 ‘ashington, D. C., June 8, 1898. 
- The ienowine in structions, issued under the act of Congress approved 
May 14, 1898 (Public—No, 95), entitled “An act extending the home- 
| stead laws and providing for right of way for railroads in the District of 
Alaska, and for other purposes,” are for the guidance of the local offi- 
cers in their administration of the law and for the information oF those | 
concerned in its provisions. . | 
| Section 1 relates. tO 


"HOMESTEAD RIGHTS IN ALASKA, 
and provides: | 


Sec. 1. That the ieee land igs of fie United States and the 7 
rights incident thereto, including the right to enter surveyed or ansur- 
_ veyed lands under provisions of law relating to the acquisition of title 
through soldiers’ additional homestead rights, are hereby extended | 
to the District of Alaska, subject to such regulations as may be made 
by the Secretary of the Interior: and no indemnity, deficiency, or lieu 
lands pertaining to any land grant whatsoever originating outside of said 
District of Alaska shall be located within or taken from lands in said . 
District: Provided, That no entry shall be allowed extending more than 
eighty rods along ‘the shore of any navigable water, aud along such 
shore a space of at least eiglity rods shall be reserved from entry 


between all such claims, and that nothing herein contained shall be so — 


construed as to authorize entries to be made, or title to be acquired, to 
the shore of any navigable waters within said District: And it is fur- 
ther provided, That no homestead shall exceed eighty acres in extent, — 


fo 
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1, This section may be smnianizen as— 
 First.—Extending the homestead Oe and the rights incident ther eto 
to the District of Alaska; 


Second.—Extending to such District the right to enter surveyed lands 
under provisions of law relating to the acquisition of title through sol- 
diers’ additional homestead rights; 

Third.—Grauting the right to enter unsurveyed lands in said District. 
| under provisions of law relating to the acquisition of title through sol- 
diers’ additional homestead rights; 

_ Fourth.—Prohibiting the location in said Distvrict of any indemnity, 
deficiency, or lieu lands pertaining to any land grant eis eover origi- 
nating outside of said District; 

Fifth.—Limiting each tay under this section to 80 rods along 
the shore of any navigable water, and reserving along such shore a 
space of at least 80 rods between all such claims, and prohibiting | 
the entry or disposal of the shore (meaning land lying between high 
and low water mark). of any navigable waters within said: District; 
and 

Sixth.—Limiting each homestead in said District, whether soldiers’ 

additional or otherwise, to 80 acres in extent. = 
| 2. Full instructions with reference to the general homestead law and 
‘soldier s’ additional homestead rights will be found in the general cir- 
cular of October 30, 1895, and will, so far as applicable, govert n the 
making of entries andr this section. 
_ 3. Existing homestead laws, while recognizing settlement upon 
- unsuryeyed public lands do not authorize the entry or the patenting 
thereof until the public surveys have been regularly extended over 
them, This section, however, in terms authorizes the entry of unsur- 
veyed lands in Alaska through the exercise of soldiers’ additional 
homestead nee but this does not apply to the cai homestead 
right. 

4, The act makes 10 direct provision for the surveying of lands 
sought to be entered as soldiers’ additional homestead claims, and 
therefore special surveys must be made of such lands in the manner 
provided for in section 10 of this act, at the expense of the applicant. 

5. A claim under this section, which extends to the shore line on any 
navigable stream, inlet, gulf, bay, or seashore, will be subject to the 
servitude provided for in that portion of section 10 which reads: ‘and 
a roadway sixty feet in width parallel to the shore line as near aS may 
be practicable, shall be reserved for the use of the public as a high- 
way,” aud the lands subject to such servitude will be one as a 
. part of the area entered. 

6. That part of section 10 relating to the execution of affidavits, testi- 
mony, proots, and other papers, anywhere in the United States before — 
any court, judge, or other officer authorized to administer an oath, 
applies equally to this section. | a | 
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Sesion to 9, inchisiee: relate to. 


RIGHT OF WAY FOR RAILROADS, WAGON ROADS, AND TRAMWAYS 
| IN THE DISTRICT OF ALASKA, -_ 
‘These sections provide: 


 Sxc. 2. That the right of way through the hinds of the United States 
in the District of Alaska is hereby granted to any railroad company, 


-. duly organized under the laws of any State or Territory or by the 


Congress of the United States, which may hereafter file for record with _ 
the Secretary of the Interior.a copy of its articles of incorporation, and 
— due proofs of its organization under. the same, to the extent of one 
hundred feet on each side of the center line of said road; also the right — 
to take from the lands of the United States adjacent to the line of said 
~ road, material, earth, stone, and timber necessary for the construction 
of said railroad; also the right to take for railroad uses, subject to the 
reservation of all minerals and coal therein, public lands adjacent to 
said right of way for station buildings, depots, machine shops, side 
tracks, turn-outs, water stations, and terminals, and other legitimate | 
- railroad purposes, not to excee | in amount twenty acres for each station, 
to the extent of one station for each ten miles of its road, excepting at 
terminals and junction points, which may include additional forty acres, 
to be limited on navigable waters to eighty rods on the shore line, and. 
with the right to use such additional ground as may in the opinion of 
the Seeretary of the Interior be necessary where there are heavy cuts 
or fills: Provided, That nothing herein contained shall be so construed 
as to give to such railroad company, its lessees, grantees, or assigns the 
ownership or use of minerals, including coal, within the limits of its. 
right of way, or of the lands hereby gr anted : Provided further, That 
all mining operations prosecuted or undertaken within the limits of such | 
right of way or of the lands hereby granted shall, under rules and regn- 


lations to be prescribed by the Secretary of the Interior, be so conducted. ~ 


as not to injure or interfere with the property or operations of the road — 


over its said lands or right of way. And when such railway shall con- _ | 


nect with any navigable stream or tide water such company shall. have | 
power to construct and maintain necessary piers and wharves for con- 
nection with water transportation, subject to the supervision of: the 
Secretary of the Treasury : Provided, That nothing in this Act contained 
shall be construed as impairing in any degree the title of any State 
that may hereafter be erected out of said District, or any part thereof, — 
to tide lands and beds of any of its navigable waters, or the right of 
~ guch State to regulate the use thereof, nor the right of the United | 
States to resume possession of such lands, it being declared that all 
such rights shall continue to be held by the United States in trust for — 


the people of any State or States which may hereafter be erected out - | 


of said District. The term “navigable waters,” as herein used, shall 
be held to include all tidal waters up to the line of ordinary high tide © 
and all nontidal waters navigable in fact up to the line of ordinary — 
high water mark. That all charges for the transportation of freight | 
- and passengers on railroads in the District of Alaska shall be printed 
and posted as required by section six of an Act to regulate commerce ~ 
as amended on March second, eighteen hundred and eighty-nine, and 
- such rates shall be subject. to revision and modification by the Secr etar y 
of the Interior. 

Sec. 3. That any railroad” company whose right of way, or whose 
track or roadbed upou such right of way, passes through any canyon, | 
pass, or defile shall not prevent any other railroad company from the _ 
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use and oceupancy of said canyon, pass, or defile for the purposes of 
its road, in common with the road first located, or the crossing of other 
railroads at grade; and the location of such right of way through any 
canyon, pass, or defile shall not cause the disuse of any tramway, 
wagon road, or other public highway now located therein, nor prevent 
the location through the same of any such tramway, wagon road, or 
_ highway where such tramway, wagon road, or highway may be neces. 
sary for the public accommodation; and where ail y change in the loca- 
tion of such tramway, wagon road, or highway is necessary to permit 
the passage of such railroad through any canyon, pass, or defile, said — 
railroad company shall, before entering upon the eround occupied by 
such tramway, wagon road, or highway, cause the same to be recon- 
structed at its own expense in the most favorable location, and in as_ 
perfect a manner as the origitial road or tramway: Provided, That such 


- expenses shall be equitably divided between any number of railroad | 


companies occupying and using the same canyon, pass, or defile, and — 
that where the space is limited the United States district court ..shall. 
require the road first constructed to allow any other railroad or tram- 
way to pass over its track or tracks through such canyon, pass, or defile 
on such equitable basis as the said court may prescribe; and all ship- 


pers shall be entitled to equal accommodations as to the movement of — 


their fr eight and without discrimination in favor of any person or 
corporation: Provided, That nothing herein shall be construed as - 
depriving Congress of the right to regulate the charges for fr eight, 
Pee S, and wharfage. - 
Src. 4. That where any company, the right of way to which is her eby 
granted, shall in the course of construction find it necessary to pass over 
private lands or possessory claims on lands of the United States, con- 
- demnation of a right of way across the same may be ade in accordance 
with section three “of the Act entitled “An Act toamend an Act entitled 
‘An Acé to aid in the construction of a railroad and telegraph line from 
the Missouri River to the Pacitic Ocean, and to secure to the Government 
the use of the same for postal, military, and other purposes, approved - 
duly first, eighteen huudred and sixty-two,” approved July second, 
— eighteen hundred and sixty-four: Pr ovided further, That any such 
company, by filing with the Secretary of the Interior a preliminary 
actual survey and plat of its proposed route, shall have the right at any 
time within one year thereafter, to file the map and profile of definite _ 
location provided for in this Act, and such preliminary survey and plat | 
shall, during the said period of one year from the time of filing the 
same, have the effect to render all the lands on which said pr eliminary 
survey and plat shall pass subject to such right of way. a 
Sec. 5. That any company desiring to secure the benefits of this Act 
shall, within twelve months after filing the preliminary map of location 
of its road as hereinbefore prescribed, whether upon surveyed or unsur- 
veyed lands, file with the register of the laud office for the district where 
such land is located a map‘and profile of at least a twenty-mile section 
of its road or a profile of its entire rond if less than twenty’ miles, as 
definitely fixed, and shall thereafter each year definitely locate and ‘file 
a map of such location as afor esaid of not less than twenty miles addi- 
tional of. its line of road until the entire road has been thus definitely 
-located, and upon approval thereof by the Secretary of the Interior the 
same shall be noted upou the records of said office, and thereafter all 
such lands over which such right of way shall pass shall be disposed of 
subject to such right of way: Provided, That if any section of said road 
shall not be ia ae withiu one year after the aout location of said 
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section so approved, or if the map of definite location be not filed within 
one year as herein required, or if the entire road shall not be completed | 
within four years from the filing of the map of definite location, the 
rights herein granted shall be forfeited as to any such uncompleted 
section of said road, aid thereupon shall revert to the United States — 
without further action or declaration, the notation of such uncompleted — 
section upon the records of the land office shall be canceled, and the | 
reservations of such lands for the purposes of said right of way, stations, 
and terminals shall cease and become null and void without further 
action. | 
SEC. 6, That the Secretary of the Interior is ie eby anchored to 
issue a permit, by instrument in writing, in conformity with and sub- 
ject to the restrictions herein contained, unto any responsible person, 
company, or corporation, for a right of way over the public domain in 
said District, not to exceed one hundred feet in width, and ground for. 
station and other necessary purposes, not to exceed five acres for each — 
Station for each five miles of road, to construct wagon roads and wire 
rope, aerial, or other tramways, and the privilege of taking all neces- 
sary material from the public domain-in said District for the construc- 
tion of said wagon roads or tramways, together with the right, subject 
to supervision and at rates to be approved by said Secretary, to levy 
and collect toll or freight and passenger charges on passengers, animals, 
freight, or vehicles passing over the same for a period not exceeding 
twenty years, and said Secretary is also authorized to sell to the owner 
or owners of any Such wagon road or trainway, upon the completion | 
thereof, not to exceed twenty acres of public land at each terminus at 
one dollar and tw enty-five cents per acre, such lands when located at or 
near tide water not to extend more than forty rods in width along the 
shore line and the title thereto to be upon such expressed conditions as 
in his judgment may be necessary to protect the public interest, and 
all minerals, including coal,in such right of way or station grounds shall 
be reserved to the United States: Provided, That such lands may be 
located concurrently with the line of such road or tramway, and the plat 
of preliminary survey and the map of definite location shall be filed as 
in the case of railroads and subject to the same conditions and limita- 
tions: Provided further, That such rights of way and privileges shall 
only be enjoyed by or granted to citizens of the United States or com- 
panies or corporations organized under the laws of a State or Territory; 
and such rights and privileges shall be held subject to the right of 
Congress to alter, amend, repeal, or grant equal rights to others on 
contiguous or parallel routes. And no right to construct a wagon road 
on which toll may be collected shall be graited unless it shall first be 
made to appear to the satisfaction of the Secretary of the Interior that 
the public convenience requires the construction of such proposed road, 
and that the expense of making the same available and convenient for 
public travel will not: be less ou an average than five hundred dollars 
per mile: Provided, That if the proposed line of road in any case shall — 
be located over any road or trail. in common use for public ‘travel, the 
Secretary of the Interior shall decline to grant such right of way if, 
in his opinion, the interests of the public would be injuriously affected . 
thereby. Nor shall any right to collect toll upon any wagon road in 
said District be granted or inure to any person, corporation, or com-.. 
pany until it shall be made to appear to the satisfaction of said Secre- 
tary that at least an average of five hundred dollars per mile has been 
actually expended in constructing such road; and all persous are pro- 
hibited from collecting or attempting to collect toll over any wagon 
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road in said Distr ict, unless such person or the company or person for 
whom he acts shall at the time and place the collection is made or 
attempted to be made possess written authority, signed by the Secretary 
of the Interior, authorizing the collection and specifying the rates of — 
‘toll: Provided, That accurate printed copies of said written authority 
from the Secretary of the Interior, including toll, freight, and passenger 
charges thereby approved, shall be kept constantly and conspicuously 
posted at each station where toll is demanded or collected. . And any 
person, corporation, or company collecting or attempting to collect toll — 
without such written authority from the Secretary of the Interior, or 
failing to keep the same posted as herein reyuired, shall be deemed 
guilty of a misdemeanor, and on conviction thereof shal] be fined for 
each offense not less than fifty dollars nor more than five hundred dol- 
lars, and in default of payment of such fine and costs of prosecution 
shall be imprisoned in jail not exceeding ninety days, or until such 
fine and costs of prosecution shall have been paid. 

That any person, corporation, or company qualified to construct a 
wagon road or tramway under the provisious of this act that may 
heretofore have constructed not less than one mile of road, at a cost of 
not less than five hundred dollars per iile, or one-half mile of tr aM way 
at a cost of not less than five hundred dollars. shall have the prior 
right to apply for such right of way and for lands at stations and _ter- 
-minals and to obtain the same pursuant to the provisions of this Act 
over and along the line hitherto constructed or actually being improved 
by the applicaut, including wharves connected therewith. That if any 
party to whom license bas been granted to construct such wagon road 
or tramway shall, for the period of one year, fail, neglect, or refuse to 
complete the sane, the rights herein granted shall ‘be forfeited as to any 
such uncompleted section of said wagon road or tramway, and there-. 
upon shall revert to the United States without further action or decla- 
ration, the notation of such uneompleted section upon the records of 
the land office shall be canceled, and the reservations of such lands for 


_. the purposes of said right of way shall cease and become null and void | 


without further action. Aud if sueh road or tramway shall not be 
kept in good condition for use, the Secretary of the Interior may pro- 
hibit the collection of toll thereon pending the making: of necessary 
repairs. | 

That all mortgages executed by any company acquiring a right of 
way under this Act, upon any portion of its road that may be con- 
structed tn said District of Alaska, shall be recorded with the Secretary 
of the Interior, and the record. thereof shall be notice of their execution, 
and shall be a, lien upon all the rights and property of said company 
as theretn expressed, and such mortgage shall also be recorded in the 
office of the secretary of the District of Alaska and in the office of the 
secretary of the State or Territory wherein such company ts organized: 
Provided, That all lawful claims of laborers, contractors, subcontractors, 
or materi: al men. for labor performed. or material furnished in the con-— 
struction of the railroad, tramway, or wagou road shall be a first lien 
_ thereon aud take preceilence of any mortgage or other lien. 

Sz. 7. That this act shall] not apply to any lands within the limits 
of any military, park, Indian, or other reservation unless such rl ight of 
_way shall be provided for by act of Congress, — 

SEc. 8. That Congress hereby reserves s the right at any time to alter, 
amend, or repeal this act or any part thereof; and the right of way 
herein ‘and hereby anthorized shall not be assigned or transferred in 
any form whatever prior to the construction and completion of at i least 
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one-fourth of the Broposed mileage ‘of such railroad, wagon. coat or 
tramway, as indicated by the map of definite location, except by mort- 
gages or other liens that-may be given or secured thereon to aid in the 
construction thereof: Provided, That-where within ninety days after 
the approval of this act, proof is made to the satisfaction of the Secre- : 
tary of the Interior that actual surveys, evidenced by designated monu- | 
meuts, were made, and the line of a railroad, wagon road, or tramway — 
located thereby, or that actual construction was commenced on the line 
of any railroad, wagon road, or tramway, prior to January twenty-first, 
eighteen hundred aud ninety- eight, the rights to inure hereunder shall, 


if the terms of this act are complied with as to such railroad, wagon 


road, or tramway, relate back to the date wheu such survey or construc- 
tiou was commenced; and in all conflicts relative to the right of way or 
other privilege of this act the person,.compauy, or corporation having 
_ been first in time in actual survey or construction, as the case may be, : 
shall be deemed first in right. | 
SEC. 9. That the map and profile of definite location of such railroad, 

wagon road, or tramway, to be filed as hereinbefore provided, shall, | 
when the line passes over surveyed lands, indicate the location of the 
road by reference to section or other established survey corners, and 
where such Jine passes over unsurveyed Jands the location thereon 

shall be indicated by courses and distances and by references to natural 
objects and permanent monuments in such manner that the location of 
the road may be readily determined by reference to descriptions, given 
in connection with said profile map. 


7. The grant made by these sections does not convey an estate in fee in 
the lands used for right of way or lands used for station and terminal 
facilities. The grant is merely of aright of use for the necessary and 
legitimate purposes of the roads, the fee remaining in the United States, 
except as to lands authorized to be sold under section 6 by the Secre- 
tary of the Interior, “upon such expressed conditions as in his judg- 
ment-may be necessary to protect the public interests.” The nature of 
these conditions will depend upon the public necessities and will be 
governed by the particular circumstances of each case. : 

8. All persons entering public lands, to part of which a right of way 
has attached, take the same. subject to such right of way, the latter 
being coumtpnted as a part-of the area of the tract entered. 

9. Whenever any right of way shall pass over private land or pos- | 
sessory claims on lands of the United States, condemnation of the right 
of way across the same ey be made | in accordance with the premens 
of section 4, | 
INCORPORATED COMPANIES. 
“10. Any ineorporated company desiring to obtain the benefits of 
these sections is required to file the following papers and maps: 

First. A copy of its articles of incorporation duly certified to by the 
- proper officer of the company under its corporate seal, or by the secre- 
tary of the State or Territory where organized. 

Second. A copy of the State or Territorial law under which the com: 
pany was organized, with the certificate of the governor or secretary of 
the Se or Territory that the same is bene paleune ane: es 
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Third. When said law directs that the articles of association or other 
papers connected with the organization be filed with any State or Ter- 
-ritorial officer, the certilicate of such officer that the same have been 


filed according to law, with the date of the filing thereof. 


No forms are prescribed for the above portion of the proofs requir ve 
as each case must be governed to some extent by the laws of the State : 
or Territory. : | 
Fourth, The official statement, aia: seal of the proper officer, that os 
- the organization has been sommpicted: that the company is fully ati her. 
_ ized to proceed with the construction of the road according to the exist- 
ing law of the State or Territory where organized. (lorm1, Appendix.) | 
Fifth. An affidavit by the president, under the seal of the company, 
showing the names and designations of its officers at the date of the 
filing of the proofs. (Form 2, Appendix.) ad 
Siath. Lf certified copies of the existing laws regarding such cor po- 
rations, and of new laws as passed from time to time, be forwarded to 
this office by the governor or secretary of any State or Territory, a 


- company organized in such State or Territory may file, in lieu of the 


requirements of the second subdivision of this paragraph, a certificate 
of the governor or secretary of the State or Territory that no change. 
has been mace since a given date, not later than that of the laws last 
forwarded. 

Seventh, ee meld ns and other papers as hereinafter eaaied: 


INDIVIDUALS OR ASSOCIATIONS OF INDIVIDUALS. 


‘11, Individuals or associations of individuals making spaieations 
for a permit, under section 6, for tramways or wagon roads, are required 
to file evidence of citizenship. In the case of associations, an affidavit. 
must be filed by the principal officer thereof giving a list of the mem- 
bers, and stating that the list includes all the members. Evidence of 
citizenship must be furnished for each member of the association. 
Individuals and associations will also be required to file the a 
field notes, and other papers hereinafter required. . 

12. All maps and plats must be drawn on tracing linen, in dupli- | 
cate, and must be strictly conformable to the field notes of the survey 
thereof, wherever such surveys have been made. The’word profile as 
used in the act is understood. to intend a map of alignment. No profile 
of grades will be required. | 

13, The maps should show auy other road saokeed or with which 
connection is made, and whenever possible the station number on the . 


survey thereof at the point of intersection. All such intersecting roads 


must be represented in ink of a different color from that used for the © 
line for which the applicant asks right of way. JField notes of the sur-_ 
- veys should be written along the line on the map. If the map should 

be too much crowded to be easily read, then duplicate field notes. 
should be filed separate from the map, and in such form that they may 
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be folded for filing. In ere case it will be. necessary to place on the 
~ map only a sufficient number of station numbers to wake it convenient 
to follow the field notes on the map. Station numbers should also be 
given on the map in all cases where changes of numbering oceur and 
where known lines of survey, public or otherwise, are crossed, with 
distance to the nearest permanent monument or other mark on such — 
line. The map must.also show the lines of reference of initial, termi. 
nal, and intermediate points, with their courses and distances. 
oA, Typewritten field notes , with clear carbon copies, are preterred, © 
as they expedite the een nation of applications. All monuments aud 
other marks with which conuections are made should be fully described, 
so that they may be easily found. The-tield notes must be so complete 
that the line may be retraced on the ground. Ou account of the condi- 
tions existing in Alaska, surveys based wholly on the magnetic needle 
will not be accepted. In that case a true meridian should be estab- 
lished, as accurately as possible, at the initial point. It should be per- 
manently marked and fully described. The survey should be based 
thereon and checked by a meridian similarly fixed at the terminal point 
and, when the line is a long one, by intermediate meridians at proper 
intervals. On account of the rapid convergence of the meridians in 
these latitudes, such intermediate meridians should be established at 
such intervals as to avoid large discrepancies in bearings. It will 
probably be found preferable to run by transit deflections from a per- 
manently established line, with frequent and readily recoverable refer- 
ence lines permanently marked; and in such surveys occasional true 
bearings should be stated, at least approximately.. On all lines of rail- 
road the 10-mile sections should be indicated and numbered, and on 
maps of tramways and wagon roads the 5-mile sections shall likewise 
_be indicated and uumbered. | | | 
15. The maps, field notes, and accompanying papers should. be filed 
in the local land office for the distriet where the proposed right of way 
is located. - 

16, Connections should be made with other SULVeYS, public or pr ivate, 
whenever possible; also with mineral monuments and other known and 
established marks. When a sufficient number of such points are not 
available to make such connections at least every 6 miles, the surveyor 
must make connection with natural objects or permanent monuments. 

_ 17, Along the line of survey, at least once in every mile, permanent. 


- and easily recoverable monnimnents or marks must be set ane connected 


therewith, in such positions that the construction of the road will not 
interfere with them. The locations thereof must be indicated on the 
maps. All reference points must be fully described in the field notes, 


so that they may be relocated, and the exact point used for reference — | 


indicated. 
| 18. The terniini of a line of road should be fixed by refer ence of course 
| and distance to a permanent monument or other definite mark. The 
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initial point of the survey or station, terminal and junction grounds | 
should be similarly referred. The maps, field notes, enginéer’s affidavit, 
and applicant’s certificate (Forms 3 and 4, Appendix), should each 
show these connections. 

19, The engineer’s affidavit and applicants certificate must ies written 
on the map, and must both designate by termini (as in the preceding — 
paragraph) and length in miles and decimals, the line of route for which 
right of way application is made (see Forms 3 and 4, Appendix). Sta- 
tion, terminal, or junction grounds must be described by initial point 
{as in the preceding paragraph) and area in acres (see Forms 7 and 8, 
Appendix), when they are located on surveyed land, and the smallest 
legal subdivision in which théy are located should be stated. No 
changes or additions are allowable in the substance of any forms, 
except when the essential facts differ from those assumed therein. 


_ When the applicant is an individual the word “applicant” should be 


used instead of “company,” and such other changes made as are 
necessary on this account. 

20. Where additional width is desired for railroad right of way on 
account of heavy cuts or fills, the additional right of way desired should 
be stated, the reason therefor fully shown, the limits of the additional 
right of way exactly designated, and any other information furnished 

‘that may be necessary to enable the Secretary of the Interior to con. 


- gider the case before giving it his approval. 


21. The preliminary map authorized. by the proviso of. ee 4 vill | 
not be required to comply so strictly with the foregoing instructions as 
maps of definite location, but it is to be observed that they must be 
‘based upon an actual survey, and that the more fully they comply 
‘with these regulations the better they will serve their object, which is 
to indicate the lands to be crossed by the final line and to preserve the | 
company’s prior right until the approval of its maps of.definite loca-' 
tion. Unless the preliminary map and field notes are such that the 
line of survey can be retraced from them on the ground, they will be 
valueless for the purpose of. preserving the company’s rights. The 
preliminary map and field. notes should be in duplicate, and should 
be filed in the local land office, in order that proper notatious may be - 
macde-on the records as notice to intending settlers and subsequent 
applicants for the right of way. ; 

_.22..The scale of maps showing the line of route sould be 2, 000 feet 
to an inch. The maps may, however, be drawn to a larger scale when 
necessary; but the scale must not be so greatly increased as to make — 
-the map inconveniently large for handling. In most cases, by furnish- ' 
ing separate field notes, an increase of scale can be avoided. Plats of 
station, terminal, and junction grounds, etc., should be drawn on a.scale | 
of 400 feet to.an inch, and must be ‘filed separately from the line of 
route. Such plats should show enough of the line of route to indicate 
the position of the tract with reference thereto. 

— 21673—von 27-—17 © 
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23. Plats of Cres connie sad junction grounds must be sreniea: 

_ in accordance with the directions for maps of lines of route. When- 
ever they are located on or near navigable waters the shore line must 

be shown, and also the boundaries of any other railroad grounds or 
other claims located on or near navigable waters within a distance of 
80 rods from ally point of the tract applied for. 

— 94, All. applications for permits made under section 6 of this. act 


should state whether it is proposed to collect toll on the proposed 


wagon road or tramway; and, in case of wagon roads, the application 
must be accompanied by saistiotory evidence, corroborated by affi- 
davit, tending to show that the public convenience requires the con-| 
satmnotion of the proposed road, and that the expense of making the 
- same available and convenient for pubhe tr avel will not be less, on an 
average, than. $500 per mile. In all cases, if the proposed line of: road. 
shall be located over any road or trail in common use for public travel, . 
a satisfactory statement, corroborated by affidavit, must be scibinitted 
with the application, showing that the interests of the public will HOt 
be injuriously affected thereby. 

25..When maps are filed, the local officers will make such peucil 
notations on their records as will indicate the location of the proposed 
right of way as nearly as possible. They should note that the applica- 
tion is pending, giving the date of filing and name of applicant. .They 
must also indorse on each map and other paper the date of filing, over — 
their. written signature, Cranrenelue them promptly to the ceneEnt 
Laud Office. 

26. Upon the approval of a map of definite location or -station plat 
by the Secretary of the Interior, the duplicate copy will be sent to the 
local officers, who will make such uotations of the approval on their 
records, in ink, as will indicate the location: of the right of way as 
accurately as possible. : 

_ 27, When the road is constructed, au affidavit of the engineer aud 
certificate of the applicant (Forms 5 and 6, Appendix) should be filed 
in the local land office in duplicate, for francmission to the General’ 
Land Office. In case of deviations from the map previously approved, 

whether before or after construction, there must be filed new maps and 
— field notes in full, as herein provided, bearing proper. forms, changed 
to agree with the facts in the case; and the location must be described 
in. the forms as the amended survey and the amended definite location. 
In such cases the applicant must file a relinquishment, under seal, of 
all rights under the former approval as to the portions amended; said 
yelinquishment to take effect when the map of amended definite loca- 

tion is approved by the Secretary of the Interior. | | 
28, Unless the proper evidence of construction is filed within the | 
time prescribed by the act for the construction of. each section of 


the road, appropriate steps will be taken looking to the cancellation _ 


of the approval of the oe of way and the notations 3 thereof on the 
records. 
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: CHARGES FOR TRANSPORTATION | Or PASSENGERS AND’ VREIGH, 


29. A printed copy of. all. charges ‘for ‘the tre ansportation of freight 
and passengers on right-of-way railroads in Alaska shall be forwarded. 
to the Commissioner of the General, Land Office for submission to the 
Secretary of the Luterior for his consideration and approval. 7 

In the case of a wagon road or tramway built under permit issued 
under section 6 of this act, upon which it is proposed to collect. toll, a 
_ printed schedule of the rates for freight and passengers should also be 

‘filed with the Commissioner of the General Land Office for submission 
to the Secretary of the Interior for his consideration and approval at 
least sixty days before. the road is to be opened to traftic, in order to 
allow a sufficient time for consideration, inasmuch as by section 6 itis 
made a misdemeanor to collect toll without written authority from the | 
‘Secretary of the Interior. In the case of a wagou road satisfactory 
evidence, corroborated by affidavit, must be submitted with said sched- 
ule, showing that at least an average of $500 per mile has been actually 
expended in constructing such road. These schedules must be sub- 
mitted in duplicate, one copy of which, bearing the approval of the 
Secretary of the Interior, will be returned -to the applicant if found 
satisfactory. Said schedules shall be Pau printed in n large type. 

Section 10 relates to a 


ENTRIES FOR TRADE, MANUFACTURE, OR OTHER PRODUCTIVE | 
INDUSTRY, IN THE DISTRICT OF ALASKA, 


and provides— 

SEC. 10. That any citizen of the United States twenty-one years of 
age, or any association of such citizens, or any corporation incorporated 
under the laws of the United States or of any State or Ter ritory now 
authorized by law to hold lands in the Territories, hereafter in the 
possession of and occupying public lands in the District of Alaska in 
good faith for the purposes of trade, manufacture, or other productive 
industry, may each purchase one claim only not exceeding eighty acres 
of such land for any one persou, association, or corporation, at two dol- » 
lars and fifty cents per acre, upon submission of proof that said area 
embraces improvements of the claimant and is needed in the prosecu- 
tion of such trade, manufacture, or other productive industry, such tract 
of land not to mclude mineral or coal lands, and ingress and egress 
shall be reserved to the public on the waters of all streams, whether 
navigable or otherwise: Provided, That no entry shall be allowed. 
under this Act on lands abutting on navigable water of more than 
eighty rods: Provided further, That there shall be reserved by the 
United States a space of eighty rods in width between tracts sold or 
entered under the provisions of this Act on lands abutting on any 
navigable stream, inlet, gulf, bay, or seashore, and that the Secretary 
of the Interior may grant the use of such reserved lands abutting on 
the water front to any citizen or association of citizens, or to any cor- 
poration incorporated under the laws of the United States or under 
the laws of any State or Territory, for landings, and wharves, with the 
provision that the public shall have access to and proper use of such 
wharves, and landin gS, ¢ at reasonable rates of toll. to be pee by 
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said Secretary, anda sonia sixty feet in width, par allel to the shore 


line as near as may be pr acticable, shall be reserved for the use of the _ 


public as a highway: Provided (fur ther, That in case more than one. 
person, association, or corporation shall claim the same tract of laud, - 
the person, association, or corporation having the prior claim, by re ason 
of actual possession and continued occupation in good faith, shall be. 
entitled to purchase the same, but where several persons are or may be 
so possessed of prirts of the tract applied for the same shall be awarded | 
to them according to their respective interests: Provided further, That — 
all claims substantially Square in form and lawfully initiated, prior to 
January tweuty-tirst, eighteen hundred and ninety-eight, by survey or . 
otherwise, under sections twelve aud thirteen of the Act approved. 
Mareh third, eighteen hundred and ninety-one (Twenty-sixth Statutes - 
at Large, chapter five hundred and sixty-one), may be perfected and 
patented upon compliance with the provisions of said Act, but subject 
to the requirements and. provisions of this Act, except-as to area, but 
in no case shall such entry extend along the water front for more than 
one hundred and sixty rods: And provided Further, That the Secretary 
of the Iuterior shall reserve for the use of the natives of Alaska suitable 
tracts of land along the water front of any stream, inlet, bay, or sea- 
Shore for Janding places for canoes and other craft used by such natives: 
Provided, That the Annette, Pribilof Islands, and the islands leased 
or occupied for the propagation of foxes be eace Dice from the operation 
of this Act. 

That all affidavits, testimony, proofs, and other papers provided for 
by this Act and by said Act of March third, eighteen hundred and 
ninety-one, or by any departmental or Executive regulation thereunder, 
by depositions or otherwise, under commission from the register and 
receiver of the land office, which may have been-or may hereafter be 
taken and sworn to anywhere in the United Sta‘es, before any court, 
judge, or other officer anthorized by law to administer an oath, shall 
be admitted in evidence as if taken before the register and receiver of 
the proper local land office. And thereafter such proof, together with 
a certitied copy of the field notes and plat of the survey of the claim, 
~shall be filed in the office of the surveyor-general of the District of 
Alaska, and if such survey and plat shall be ‘approved by him, certitied 
copies thereof, together with the claimant’s application to purchase, 
shall be filed in the United States land office in the land district in which. 
the claim is situated, whereupon, at the expense of the claimant, the 
register of such land: ‘office Shall cause notice of such application to be 
published for at least sixty days in a newspaper of general circulation 
published nearest the claim within the District of Alaska, and the 
applicant shall at the time of filing such field notes, plat, and applia- 
tion to purchase in the land office, as aforesaid, cause a copy of sueli 


oe plat, together with the application to purchase, to be posted upon the 


| claim, and such plat and application shall be kept posted in a conspic- — 
uous ‘place on such claim continuously for at least sixty days, and 
— during such period of posting and publication or within thirty days 
‘thereafter any person, corporation, or association, having or asserting 
any adverse interest in, or claim to, the tract of land or any part — 
thereof sought to be purchased, may file in the land office where such 
--application is pending, under oath, an adverse claim setting forth the 

‘nature and extent thereof, and such adverse claimant shall, within 
Sixty days after the filing of such adverse claim, begin action to quiet 
title in a court of competent jurisdiction within the District of Alaska, | 
and thereafter no parents shall issue ne such claim until the final sie a 
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dication of the rights of the parties, and such patent shall then be i a 


issued in conformity with the final decree of the court. 


380. A somewhat similar right of purchase was granted by sections 
12 and 13 of the act of March 3, 1891, and the section now under con- 
sideration gives recognition to claims lawfully initiated under that act 
prior to. January 21, 1898, and provides for pertecting and patenting 
them upon comphance with the provisions of that act, but subject to 
the requirements and provisions of this act, except as to area, and also 
subject to a limitation of 160 rods in extent along a water front. 

ol. The provisions of section 10 of this act being largely in conflict 
with sections 12 and 13 of the act of March 3, 1891, and it being 
apparent that section 10 of this act was intended to fully cover with. 
new legislation the field theretofore occupied by sections 12 and 13 of 
the former act, it follows that section 10 of this act must be treated as_ 
repealing those sections, subject only to the saving clause respecting 

claims initiated chereintet before January 21, 1898, 

82, Under the law of 1891 the record claim was initiated by an appli- 
cation made to the sur veyor-general for a survey of the tract occupied 
; and used. An estimate was prepared by said officer of the cost of 


— such survey, aud upon deposit of that amount the survey was ordered _ 


to be made by a deputy surveyor, and was required to be approved by 
the surveyor-general aud the Commissioner of the General Land Office 
before purchase could be allowed. Under the present law, as in the 
case of ‘mining claims, the claimant, at his own expense, can procure 
the making of the survey without first making application to the 
surveyor-general, but the survey when nade is to be subuutted to and 
approved by the surveyor-general. | 

33. The statute does not directly state by whom the survey is to be. 
“made, but to insure official responsibility for the work, and the better 
to protect the interests of all concerned, the surveys Adee be made by 
deputy surveyors, who will be sapoiiicd in sufficient number by. the 
surveyor-general on satisfactory showing of their fitness, and who will 
each be required to enter into a bond in the penal sum of $5,000 for 
the faithful execution, according to law and instructions, of all surveys — 
made in pursuance of his appoitutment as. deputy surveyor. Upon 
appointment the deputy must take the oath of office réquired by sec- 
tion 2223, Revised Statutes. _ 

34. Upon completion of the survey tiie deputy should certify to the 
field notes and plat, which must then be filed with the surveyor- 
general, together with proof, which may consist of affidavits duly cor- 
robor ated by two witnesses, showing: 

First.—The actual use aed occupancy of the. land applied for for 
the purposes of trade, manufacturing, or other productive industry; 
that it embraces the applicant’s peprevements and is needed in the 
prosecution of the enterprise. ee ae 7 
| Second. —The date when the land was first SO occupied. . 
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‘Third.—The character and value of improvements thereon, and the 
nature of the trade, business or productive industry conducted thereon. 

Fourth.—That the tract applied for does not include mineral or eoal 

lands, and is essentially nonmineral in character. 

| Fifth--That no portion of said land is occupied or reser wel for any 

purpose by the United States, or occupied or claimed by any natives of 
Alaska, or occupied as a town site or missionary station, or reserved 
from sale, and that the tract does not include improvements made by 
or in possession of another person, association, or corporation. 
Sixth.—If the land abuts on any navigable stream, inlet, gulf, bay, or 
seashore, that it is not within 80 rods of any tract sold or eutered under 
the provisions of this act. Lands patented or to which a right to 
patent had fully accrued under the act of March 3, 1891, are not “tracts — 
sold or entered under the provisions of this act” whit the meaning of 
this provision. . 

In’ the completion under this act of entries initiated prior to J anuary 

21, 1898, under the act of March 3, 1891, this showi ing will not be 
| required: | 
The deputy surveyor iv certifying each survey adanee upoD navi: ° 
gable waters must state the name and location of every claim within | 
80 rods of the claim surveyed. 7 

. Seventh.—If the application is made for the benefit of an anonvidal 
he must ‘prove his citizenship and age. | 

Highth.—If the application is made for the benefit of an association | 
it must so appear, and the citizenship and age of each member thereof | 
be shown. 7 

Ninth.—If the application is made .for the benefit of a corporation, 
the incorporation must be established by the certiticate of the sevre- 

tary of the State or Territory or other officer having custody of the 
record of incorporation, and it must be further shown that such cor- 

_ poration is authorized by the law under which it is eget to 
hold Jands in the Territories. 

35, All affidavits may be made before the register or. receiver of the — 
land office in the district in which the land is situated, or anywhere in | 
the United States before any court judge or other officer aoe 

by law to administer an oath. 

36, If the survey is approved by the surveyor gener al, certified copies 
- of the field notes and plat, together with the Serna proof filed by 

applicant to establish his claim, must be filed in the local laud office 
with his application to purchase. Thereupon, at the expense of the 
claimant (who must furnish the agreement of the publisher to hold 
the applicant for patent alone responsible for charges of publication), 
the register of such local land office shall cause notice of the applica- 
tion to purchase to be published for a period of at least sixty days in 
a paper of established character and general circulation, to be by him 
designated as being the newspaper published nearest the land. — 
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Whether published in a weekly, semiweekly, or daily newspaper, the 
notice must appear in each and every issue of the paper for a period _ 
of sixty days, excluding the day of the first publication in computing 
the period of sixty days; the applicant must also, during the period of 
publication, cause a copy of the plat, duly authenticated, together with. 

a copy of the application to purchase, to be posted in a couspicuous | 
place upon the claim for at least sixty days. The register shall cause 
a copy of the application to purchase to be posted in his office during. 
the period of publication. 

_ 3%. During the period of posting and publication, or within thirty 
days thereatter, any person, corporation, or association having or 

asserting an adverse interest in or claim to the tract of land, or any 
_ part thereof, sought to be purchased, may file in the land office where 
such application is pending, under oath, an adverse claim, setting forth 
the nature and extent thereof; and a: adverse claimant shall, within. | 
sixty days after the filing of ticle adverse claim, begin action to quiet 
title in a court of competent jurisdiction within the district of Alaska; _ 
in which event no further action will be taken in the local office upon 
the application to purchase until the final adjudication of the rights of 
the parties in the court. 

- 38. If at the expiration of the period prescribed therefor no adverse. 
claim is filed.and no other sufficient objection appears: to the proposed 
purchase, cash certificate will issue for the land in the name of the 
_ applicant upon his furnishing proof of publication and posting of the | 
notice as required and making due payment for the land. This proof 
‘ shall consist of the affidavit of the pubjisher or foreman of the news- 
paper employed that the notice (a copy of which must be attached to 
the affidavit) was published for the required period in the regular and 
entire issue of every number of the paper during the period of publica- 
tion, in the newspaper proper and not in the supplement. Proof of 
posting on the claim will consist of the affidavits of the applicant and: 
two, witnesses, who of their own knowledge know that the plat of sur- 
- vey and application to purchase were posted as required and remained 
so posted during the required period. The register should certify to 
the posting of the notice in a conspicuous place in his office during the 
period of publication. 

39. A failure to make due payment for the land for a period of thr ee 
months atter the final adjudication of the rights of the parties by the 
court or after the period for filing an adverse claim shall have expired, 
without any such claim being filed, will be deemed an abandonnient of. 
the application to purchase. 

40, Upon a proper showing, duly corroborated, that any claim does 
not conform to the requirement of the ae a hearing will be ordered in. 
the .premises, — a 

41, A roadway 60 feet in width, Sipallel to the shore tee as near as 
may be practicable, is reserved for the use of the public as a highway. 
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“Shore line” here means high-water line. This reservation occurs in 
the proviso relating to the reservation between claims abutting on navi- 
gable waters; but since it is its purpose to reserve a roadway for public 
use as a highway along the shore line of navigable waters, it is held to 
relate to the lands entered or purchased under this act, as well as to 
_ the reserved lands; otherwise it would serve little or no purpose. This — 
reservation will not, however, prevent the location and survey of a claim 
up to the shore line, for in such case the claim will be subject to this 
servitude and the area in the highway will. be compated aS a part of 
the area entered and purchased. | 

42, It is not deemed advisable at this time to prescribers any fixed 


form of application for the use of any of the reserved lands between | 


claims entered or purchased under this act, excepting that— 
(1) The citizenship. of the applicants or association of appnoans 
must be shown, and in the case of a corporation the same showing 


must be made as is required by paragraph under section two, granting 


right of way for railroads. 
(2) The location of the landings or wharves must be accurately 
described on @ map or diagram with reference to claims on either side. 
(3) The use of such lands is limited to landings and wharves, and. 
all rates of toll to be paid by the public must be submitted for 
approval by the Secretary of the Interior. . 
Section 11 relates to— | 


THE TIMBER ON PUBLIC LANDS IN THE DISTRICT OF ALASKA, | 


and provides: — oe 


SEC. 11. That the Secretary of the. Interior, under such rules and 
regulations as he may prescribe, may cause to be appraised the timber 
or any part thereof upon public lands in: the District of Alaska, and 
may from time to time sell so much thereof as he may deem proper for 
not less than the appraised value thereof, in such quantities to each 
purchaser as he shall prescribe, to be used in the District of Alaska, 
but not for export therefrom. And such sales shall at all times be 
limited to actual necessities for consumption in the District from year 
to year, and payments for such timber shall be made to the receiver of 
public moneys of the local land office of the land district in which said 
timber may be sold, under such rules and regulations as the Secretary 
of the Interior may prescribe, and the moneys arising therefrom shall 
be accounted for by the receiver of such land office to the Commissioner 
of the General Land Office in a separate account, and shall be covered 
into the Treasury. The Secretary of the Interior may permit, under 
_ regulations to be prescribed by him, the use of timber found upon the 
public lands in said District.of Alaska by actual settlers, residents, — 
individual miners, and prospectors for minerals, for firewood, fencing, 
. buildings, mining, prospecting, and for domestic purposes, as may 

actually be needed by such persons for such purposes. | 


43, While sales of timber are optional, and the Secretary of the Inte- 


‘rior may exercise his discretion at all times as to the necessity or advis- — 
- ee of any sale, peruons: from responsible perenne for the sale of 


~~ 
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timber in particular localities will be received by this Department for . 
consideration. 

‘Such petitions must jesenibe: the end upon which the timber stands, 
as definitely as possible by natural landmarks; the character of the — 
country, whether rough, steep, or figuncanoae. agricultural or min-— 
eral, or valuable chiefly for its forest growth; and state whether or not. 
‘the removal of the timber~would injuriously affect the public interests. 
If any of the timber is dead, estimate the quantity in feet, board meas- 
ure, with the value, and state. whether killed by fire or other cause. 
Of the live timber, state the different kinds and estimate the quantity 
of each kind in trees per acre, Estimate the.average diameter of — 
each kind of timber, and estimate the number of trees of each kind 
per acre above the average diameter. State the number of' trees of 
each kind it is desired to have offered for sale, with an estimate of the 
number of feet, board measure, therein, and an estimate of the value of 
the timber as it stands. 

44. Before any sale is authorized the cna will be examined and 
appraised. Notice .thereof will be given by py oe by the Com- | 
missioner of the General Land Office. _ . 

45. The time and place of filing bids and other information for a 
correct understanding of the terms of each sale will be given by pub- 
lished notices or otherwise. Timber.is not to be sold for less than the 
appraised value. The Commissioner of the General Land Office must 
approve all sales, and he may make allotment of quantity to any bid- 
_ der or bidders if he deems proper. The right is also reserved to reject 
any or all bids. A reasonable cash deposit, to accompany each bid, 
will be required. 

46, Within thirty days after notice ie a bidder of an award of cininee 
to him payment must be made in full to-the receiver for the timber so. 
awarded; or equal payments therefor may be made in thirty, sixty, 
and ninety days from date of such notice, at the option of the pur- 
chaser. The purchaser must have in hand the receipt of the receiver 
- for each payment before he will be allowed to cut, remove, or otherwise 
dispose of the timber covered by that payment. The timber must all 
be cut and removed within one year from the date of payment therefor; 
' failing to so do, the purchaser will forfeit his right to the timber left 
standing or unremoved and to his purchase money: Provided, That 
- the limit of one year herein named may be extended by the Gammis: 

sioner of the General Land. Office, in his aietrouen upon good and 
sufficient reasons being shown. | 

47, Notice must be given by the ime ce to the Commissioner of — 
the General Land Office of the proposed date of cutting and removal — 
of the timber, so that, if practicable, an official may be designated to 
supervise such cutting and removal: Upon application of purchasers, 
permits to erect temporary sawmills for the purpose of cutting or 
- manufacturing timber purchased under this act may be granted by the © 
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Commissioner of the Gener al Land Office, if not incompatible with the. 
public interests. 

48. No timber taken from the public lands. anil: sold as ioays pre- 
_ scribed may be exported from the District of Alaska. 

49, Special instructions will be issued for the guidance of officials 
designated. to examine and appraise timber, to supervise its cutting 
and removal, and for carrying out other requirements connected . 
therewith. 

50. Actual settlers, residents, individual miners, and prospectors for. 
minerals may procure, free of charge, from unoccupied unreserved public 
lands in Alaska, for firewood, fencing, buildings, mining, prospecting, 
and for domestic purposes, so much timber as may be actually needed 
by such persons, for individual use, to an extent not exceeding, in 
stumpage valuation, $100 in any one year. It is not necessary to secure | 
permission from the Department to take timber from public lands as 
allowed in this paragraph. The exercise of such privilege is, however, 
subject at all times to supervision by the Department, with a view to 
restriction or prohibition if deemed necessary, The uses specified in 
this paragraph constitute the only purposes for which timber may be 
taken, free of charge, from public lands in Alaska. 

' 51. In cases arising under the preceding paragraph in oun the 
parties needing the timber are not in a position to procure it from the 
public lands themselves, it is allowable for them to secure the cutting, 
removing, sawing, or other manufacture of the timber through the | 
medium of others, agreeing with the parties thus acting as their agents — 
direct in taking or otherwise handling the timber that they shall be 
paid a reasonable amount to cover their time and labor expended and 
all legitimate expenses. incurred in connection therewith exclusive of — 
a one Sor the umber itself. ; 
. Section 2461, United States Revised Statutes, is in force in the 
Diateiet of ‘Alaska, and its provisions may be enforced against any per- 
son or persons who cut or remove, or cause or procure to be cut or 
removed, or aid or assist or are employed in cutting or pone: any 
timber fr om public lands therein, except as allowed by law. : — 
_ Section 12 authorizes the establishment of— 


LAND DISTRICTS WITHIN. THE DISTRICT OF ALASKA, 


and prov ides: 


Src. 12. That the Presideut is authorized and - empowered, in bis 
discretion, by Executive order from time to time to establish or dis- 
continue :and districts in the District of Alaska, and to define, modity: 
or change the boundaries thereof, and designate or change the location 
of any land office therein; and he is also authorized and empowered to 
appoint, by and with the advice and consent of the Senate, a register 
for each land district he may establish and a receiver of pubhe moneys 
. therefor; and the register and receiver appointed for such district 
shall, during their respective terms of office, reside at the place desig- 
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nated for the land office. That the registers aaa receivers of public 
moneys in the land districts of Alaska ‘shall each receive an annual 
salary of one thousand five hundred dollars and the fees provided by 
law for like officers in the State of Oregon, not to exceed, including 
such salary and fees, a. total annual compensation of three thousand 
dollars for each of said officers. | 


Districts have been established with land o1ces at ue Nulato, 
and Circle. | : 
Section 13 accords certain— 


MINING RIGHTS WITHIN THE DISTRICT OF ALASKA TO NATIVE-BORN - 
CITIZENS OF THE DOMINION OF CANADA, 


s 


| and pre ovides: 


Src. 13. That native. born citizens of the Dominion of Canada shall 
be accorded in said District of Alaska the same mining rights and 
privileges accorded to citizens of the United States in British Columbia 
and the Northwest Territory by the laws of the Dominion of Canada or 
the loeal laws, rules, and regulations; but no greater rights shall be 
thus accorded than citizens of the United States or persons who have 
declared their intention to become such may enjoy in said District of 
Alaska; and the Secretary of the Interior shall from time to time pro- 
mulgate and enforce mee aid. reg ulations to carry this provision into | 
effect. 


53. By the laws of the Dominion of Canada citizens of the United 
States are, with all other persons over 18 years of age, permitted to 
lease mineral lands in British Columbia and.the Northwest Territory 
upon the payment of a certain royalty to the general government, but 
the laws of that Dominion do. not authorize the purchase of mineral 
lands in British Columbia or the Northwest Territory. 

54. The existing laws of the United States do not make any provi- 
sion for the leasing of mineral lands in Alaska either to citizens of 
the United States or to others, brt they do provide for and authorize 
the purchase of such lands in Alaska by our own citizens. | 

55. Since this section accords to native-born citizens of Canada ‘the. 
same mining rights and privileges” accorded to citizens of the United 
States in British Columbia and the Northwest Territory by the laws of 
the Dominion of Canada, and since under the laws of the Dominion of 
Canada the only mining rights and privileges accorded to citizeus 
of the United. States are those of leasing mineral lands upon the pay- 
ment of a stated royalty, and since the laws of the United States do 
not accord to its own citizens the right or privilege of leasing mineral 
lands in Alaska, and since this section also provides that “no greater 
rights shall be thus aceorded” to citizens of the Dominion of Canada 
“than citizens of the United States or persons who have declared their’ 
intention to become such may enjoy in such District of Alaska,” it 
results that for the time being this section is inoperative. | 

The concluding section, fourteen, refers to matters under the jurisdic: — 
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tion of the Treasury Department, as to whieh nothing need be said in 
this connection. It reads as follows: 


Suc. 14, That under rules and neoninaons to be prescribed by the 
Secretary of the Treasury, the privilege of entering goods, wares, and 
merchandise in bond or of placing them in bonded warehouses at any of 
_ the ports in the District of Alaska, and of withdrawing the same for ex-- 
- portation to any place in British Columbia or the Northwest Territory 
— without payment of duty, is hereby granted to the Government of the 
Dominion of Canada and its citizens or citizens of the United States and 
to persons who have declared their intention to become such whenever 
and so long as it shall appear to the satisfaction of the President of the — 
United States, who shall ascertain and declare the fact by proclamation, 
that. corresponding privileges have been aud are being granted by the 
Government of the Dominion of Canada in respect of goods, wares, and 
merchandise passing through the territory of the Dominion of Canada 
. to any point i in the District of Alaska from any point in said District. 
 BINGER HERMANN, 
Commissioner. 
DEPARTMENT OF THE INTERIOR, June 8, (1898. | ar: 
Approved: 
"Ae IN BLISS, 
Secretary. 


a | ‘dk PP BENDIX. | | 
FORMS FOR DUE PROOFS AND VERIFICATION OF MAPS OF 
RIGHT OF WAY FOR. RAILROADS, TRAMWAYS, WAGON 
ROADS, ETC. 
Form 1. 











ae ; weanetaiy (or president) of the - company, do 
| hereby certify that the organization of said company has been com- — 
_ pleted; that the company is fully authorized to proceed with construc- 
_ tion accordin g to the existing laws of the State (or Territory) of oS 
and that the copy of the articles of association (or incorporation) of 
the company filed in the Department of the Interior is a true and cor- 
rect copy of the same. | a 
- In witness whereof I have hereunto set my name and the cor porate 
| seal of the company. 3 , 
[SEAL OF COMPANY. | 














—— of the a. 





STATE OF — | 
County of 








, 88: 
, being duly sworn, says that he is the pre sidorit of the 
company, and that the following is a true list of the officers of 
the ead company, with the full name and official desiguation of each, to — 
wit: (Here insert the full name and official. designation of each officer. ) 
| a OF COMPANY. ie | 

















President of Cena 


Sworn and subscribed to poLores me this —— gay ot - , 189—. 
(SEAL) | 











ON otary Public. | 
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ForM Je | 


STATE OF =i. 
County of — 








: Ss: | | 
, being duly sworn, says NG is the eh ief engineer of (or 
is the person employed to make the survey by) the company ; 
that the survey of the said company’s line of (railroad, tramway, or 
wagon road) described as follows: (here describe the line of route as 
required by paragraph 14), a length of - miles, was made by him 














(or under his direction) as chief engineer of (or as sir veyor employed 


by) the company and under its authority, commencing on the —— day 
‘of , 189-, and ending on the day of 189-; that the 
survey of the said Jand is accurately represented on this’ map aud by 
the accompanying field notes; and that this proposed right of way 
does not lie within 4 rods of the shore of any navigable waters, except. 
as shown on this map. (In the case of a tramway or wagon road, add 
the following: The said line of road does not lie upon nor cross any 
road or trail in common use for public tr avel except as shown on this 
map.) 











SS 


a 














Swen and subscribed to before me this —— day of 189—, 
[amex } -——,, 
Notary Public. 
Form 4. | | - _ 
Lo , do hereby certify that I am pesuon of the 








_ company; that , who subscribed the accompanying affi- 
. davit, is the chief engineer of (or was employed to make the survey 
by) the said company; that the survey of the said (railroad, tramway, — 
or wagon road), as accurately represented on this map and by the 
“accompanying field notes, was made under authority of the company; — 
that the company is duly authorized by its articles of incorporation to 
construct the said (railroad, tramway, or wagon road) upon the location 








shown upon this map; that the said survey as represented on this map | 


and by said field notes was adopted by resolution of its board of direct- 
ors on the day of , 189—, as the definite location of the 
said (railroad, tramway, or wagon road) described as follows: (describe 
as in Form 3); that this proposed right of way does not lie within 4 rods 
of the shore ‘of any navigable waters, except as shown on this map;3- 
and that this map has been prepared to be filed in order to obtain the . 
benefits of sections 2 to 9, inclusive, of the act of Congress approved 
May 14, 1898, entitled. GAN act extending the homestead laws and pro- 
viding for right of way for railroads in the District of Alaska, and for 
other purposes.” *I farther certify that the said (railroad or tramw ay) 
1S to a used as @ common carrier of freight and passengers, : 














| President of the Goman ye 





Attest: . —, 
[SEAL OF COMPANY.] - & ‘ nt 





? 
— Secretary. 


*The last sentence to be omitted from applications for wagon-road right of way. 
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7 Form 5, 

SPATE OF : oe ae 

County of , 88: 

: , being duly sworn, says that he is the chief engineer of 
(or was employed to construct. the railroad, tramway, or wagon road. 
of) the company; that said (railroad, ‘tr alnway, or wagon road) 
hay been constructed under his supervision, as follows: (describe as_ 
in paragraph 14) a total length of - miles; that construction was 

commenced on the —— day of : 189—, and completed on the 
day of , 189—; that the coustrueted (railroad, tramway, or. wagon - 

— road) conforms. to the map and field notes which received the appr oval. 


















































of the Secretary of the me ior on the day 0 of - , 189—. 
Sworn and sabecnibel to before 1 ine this day of ; 189, 
: ene a) : : 
Notary Public, 
Fora ie 2 
I, , do hereby certify that i] am the aiaeiionl of sie. 











-as follows: (describe as in Form 5) was actually constructed as set 
forth in the accompanying affidavit of , chief engineer (or | 
the person employed by the company in the premises); that the loca- 
tion of the constructed (railroad, tramway, or wagon road) conforms to 
- the map and field notes approved by the Seeretary of the Interior on ~ 
the —— day of - , 189—; and that the company has in all things 
complied with the requirements of sections 2 to 9, inclusive, of the act 
of Congress approved May 14, 1898, entitled GAn act extending the 
- homestead laws and providing for right of way for railroads in the 
eae of eer and for other DUE OR: ‘ca | 




















, _ President of the ae 
_ Attest: + @¢ | 7 


"(SEAL OF COMPANY,] eS ———- 





} 
Secretar: ys 





Form 7.. 





STATE OF 
County y oF 





Ss: ; | 
, being duly sworn, ‘says nes is . the chief engineer of: (or 

is the person employed to make the survey by) the company; 
that the survey of the tract described as follows: (here describe as 
‘required by paragraph 14) an area of — acres, and 10 more, was 
made by him (or under his direction) as chief engineer of the company | 
(or a8 surveyor employed by the company), and under its authority, 
commencing on the —— day of. , 189—, and ending on the ——_ 
day of , 189—; that the survey of the said tract is accurately | 
represented on this plat and by the accompanying field notes; * (that 























 * This clause i is to-be omitted in applications for terminal or junction grounds. 


company; that the (railroad, tramway,or wagou road) described 
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the company has occupied no other grounds for similar purposes upon 
public lands within the section of {5 or 10] miles, from the mile to 
the mile, for which this selection is made); that in his belief, the 
said grounds are actually aud to their entire extent required by the | 
company for the necessary uses contemplated by the act of Congress | 
approved May 14, 1898, entitled “‘An act extending the homestead laws 
and providing for right of way for railroads in the District of Alaska, 
aud for other purposes;” that the said tract does not lie within 4 rods 
of the shore of any navigable waters except as shown on this map, 
and that to the best of my knowledge ancl belief there is no settlement 
or other claim along the shore of. any navigable waters upon land 
within 80 rods of any point of this tract except as shown on this map. 























Subscribed and sworn to before me this 




















(SEAL. | ~ —., 
| ) Notary Public. 
‘Forat 8, 
ae : do nevis certify that I am pr eaent of the 








company; that , who subscribed the accompanying affida- 
vit, is the chief engineer of (or was employed to make the survey by) the 
said company; that the survey of the tract described as follows: (here 
describe as in Form 7) an area of -acres, and no more, was made 
by him as chief engineer of (or as surveyor employed to make the sur- 
vey by) the said company; that the said survey, as accurately repre- 
sented on this map and by the accompanying field notes, was made _ 
under authority of the company; that the said survey, as represented 
on this map and by said field notes, was adopted by resolution of its 
- board on the day of ———-, 189—, as the definite location of said 
tract for (station, terminal, or junction’ grounds); *(that the company 
has occupied no other erounds for sinilar purposes upon public lands 
within the section of [5 or 10] miles, from the inile to the mile, 
for which this selection is made); that, in his belief, the said grounds 

















are actually anil to their entire extent required by the company for the . 


necessary uses contemplated by the act of Congress approved May 14, 


* 1898, entitled “An act extending the homestead laws and providing for 


right of way for railroads in the District of Alaska, and for other pur- 
poses;” that the said tract does not lie within 4 rods of the shore of any 
navigable waters except as shown on this nap, and that, to the best of 
my knowledge and belief, there is no settlement or other claim along 
the shore of any navigable waters wpon land within 80 rods of any point 
of this tract except as shown. on this map. 








9 
Company. 





President of the 
Attest: | ; 
[SEAL OF COMPANY. | be 





} 
Secretary. 


*This clause to be omitted in applications for terminal or junction grounds; 
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REPAYMENT—DESERT LAND ENTRY. 
_ADOLPH NELSON. 


Repayment cannot be allowed where by mistake in 1 description a desert entry is 
made and perfected for land not intended to be entered; and in fact not reclainied, 
and is subsequently canceled as the resnlt of an unsuccessful application for 
ameudment, it appearing that said mistake was not due to any erroneous action 
on the par of the government. ; 


Acting Seer etary y R yan to the Commissioner of the Pewiar Land Office, 
(W.V.D.) Oo _ Tuly 22, 1898. — 3 (C.J.G.) 


November 18, 1889, ‘Adolph Nelson. made desert land entry for Bee. do, 
D. 21 N., R.3 E. Helen land district, Montana. | 
December 4, 1890, the final papers in the case were issued, and. Octo- 

ber 23, 1891, tlie ani was patented. | 

January 16, 1892, Nelson made application to amend his entry so as 
to embrace land in Sec. 5, T, 22 N., R. 3 E., at the same time relinquish- 
ing the patent issued for the land in township 21. His explanation of 
this request, as set out. in your office decision of June 7, ie , 1s as” 
follows: 

The statement of the applicant, fully corroborated, is to the effect that in June 
and July 1889 he commenced the erection of a fence inclosing sec. 5, Tp. 22 N., R. 
3 E., with the intention of reclaiming the tract under the desert ind laws; that 
being unfamiliar with public surveys he secured the services of a surveyor to obtain 
the proper description of the land, and made his eutry in accordance with the de-_ 
- scription given him; that by a late report of the road supervisor of Cascade county, 
he accidentally found that the land he had reclaiuned was sec. 5, Tp. 22 N., R. 3 E.; 
that he had a fence around the entire section, a house thereon, besides reservoirs and 
ditches, and when he went to the land office to see about changiug his entry he 
learned for the first time that said section was reserved under the act of Oct. 2, 
1888, as the Benton Lake reservoir site No. 10; that the SE. corner of section 5 Tp. 
22 N., 3 E., ia the lowest point on the tract reclaimed and that point is fully one. 
and cae eighth miles northwesterly from the water level of Benton Lake, and it is 
impracticable, if possible to irrigate the land. with the waters of said lake; that he — 
has reclaimed and improved said land in good faith, not knowing that the: same was _ 
not subject to entry, as he believed he had entered it, and that. the land described 
in his entry is worthless and unfit for reclamation. 

Your office denied the application to amend, the. ebords: showing. 
that all of Sec. 5, T. 22 N., R. 3 E., was withdrawn for permanent res- ° 
ervoir sites, are fantrichotic from this Department dated July 26, 
1889, in accordance with the provisions of the act of October 2 1888 
(25 Stat., 527), and. theretore not subject to enuy at the time Nelesar 
~- made his entry.. | 
April 27, 1893, the Department, on appeal, affirmed your ssid onice 
decision of June 27, 1892. | 

August 16, 1893, Nelson’s entry was. ‘canceled in accordance with 
said departmental decision. 

— October 27, 1894, said Adolph Nelson séld, assigned and feanaineed 
| all his right, title and interest in bene to said land im towne? 21 to - 
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Elida M. Nelson, who applied to your office for fepayment of the pee 
chase money paid for the land. 

November 21, 1894, your office held that, as the entry was not erro- 
neously allowed by. the government Gunsnineh as the proofs were 
proper and sufficient on their face), as it was not canceled for conflict, 
and as the government was in no way responsible for the mistake of 
the entryman in making his improvements apon land other than that 
which he had entered, there was no authority under the law for repay-_ 
ment of the paren money. | 

No appeal was taken by the applicant from your said office decision, 
for the alleged reason that ‘‘he was unaware-at the time of the rejec- 
‘tion of his application of his right of appeal.” He, however, applied 
to the Department for a writ of certiorari, which was denied August 8, 
1896, under authority contained in the case of Smith v.. Noble, 11 L. D., 
008. | : | | , 
- December 15, 1896, Adolph Nelson made application for repayment 
of the purchase money paid on his entry, which was denied by your 


office January 2, 1897, for the same reasons that Elida M. Nelson’s 


application was refused. The said Adolph Nelson has now appealed 


—.. to this Department, it being contended that your office erred in hold- 


ing that his entry was not erroneously allowed in contemplation of the 

act of June 16, 1880 (21 Stat., 287). He claims that the mistake in 
making impr puenients upon land other than that-included in his entry _ 
was caused by the surveyor who located the lines of his claim for ae 
whereby he irrigated and cultivated Jand in another section. 

The Department has held that the words “erroneously allowed,” 
employed in the repayment statute, clearly refer to an act of the gov- 
ernment (Christopher W. McKelvey, 24 L. D., 536), and that the purpose 
of said statute is to reimburse one for money paid as the purchase price 
for land, only when, for some reason not within the control of the entry- 
man, title to the land can not be passed by the government (John C. 
Angell, 24 L. D., 575), The entryman herein admits that the mistake 
in improving the wrong land was due to the surveyor employed by him; 
the error is not, therefore, chargeable to the government, as the entry 
- was properly allowed upon the proofs presented. In the case of Wil- 
ham Is, Creary, 2 L. D., 694, followed in that of Christopher W. MeKel- 
vey, supra, and which is similar to the case under consideration, ao was 
Said: 


These ificawils ‘do ‘not support applicant’s allegation that the government is _ 


responsible for his error. They show as you suggest that an erroneous survey by the: 
Gila Bend Canal Company, and not any mistake in the government survey, led appli- 
cant and others to purchase particular lands. 
Had the mistake resulted from any erroneous action on the part of the gover nent, 
then clearly the act of June 16, 1880, would afford the relief desired. 
On the facts as they appear, however, while there seems to be an equity in favor 
of the applicant, I am unable to find in the law anything which would authorize 


- Tepayment as asked. . ... . The words “erroneously allowed” clearly refer to 


an act of the government. 


21673—voL 2718 


OTA | DECISIONS RELATING TO THE PUBLIC LANDS. 


‘Under the circumstances as herein set forth the only relief that sould 
at any time have been afforded the entryman was to allow him to amend 
his entry; but as has been seen that was impracticable because the land 
he desired to include in the amended entry, and which he actually cul- 
tivated and improved, was withdrawn for reservoir purposes at the time - 
he made his entry for land in township 21. There is no provision of the 
repayment statute authorizing the return of his purchase money: 

Your office decision i 1s Herepy afiirmed. 7 


RAILROAD GRANT—FORFEITURE—ACT OF APRIL 14, 1896. 7 
SCANLON v, NEw ORLEANS PacrFIc Ry. Co. 


‘The act of July 14, 1870, forfeiting the erant of June 3, 1856, in aid of the New 
Orleans and Opelousas road, operated to restore lands embraced in said grant 
and. certified thereunder to the public domain without a formal act of convey- 

ance on the part of the State; and, after such statutory restoratiou, the right 

acquired by said certifi cation was no bar to the selection of mc lands by 
‘the New Orleans and Pacific. : 

The right of entry under section 2, act of February 8, 1887, asserted by an assignee, 
must be denied if it appears that his assignor was not entitled thereto. 

The act of April 14, 1896, authorizing the New Orleans. Pacific to relinquish lands 
within its indemnity limits in favor of settlers, and to select other lands in lieu 
thereof, is a privilege conferred upon the company which it may exercise at its 
pleasure, aud confers no authority upon the Department to dispose of such lands 
to settlers without the consent of the company. 


Acting Secretary Ryan to the Commisstoner a the General Land Office, 
(W.V.D.) a July 22, 1898, a (BE. F. B.) 


December 10, 1895, John P. Scanlon applied to make homestead 
eutry of the SE. 4 of Sec. 3, T.78., R. 2 E., New Orleans, Louisiana, 
which was rejected for the reason that the decision of the Department 
of September 28, 1895, in the case of .M. C. Scanlon v, New Orleans 

Pacific Railway Company, rejecting the application of M. C. Scanlon 
- to make timber culture entry of said tract, and holding that it was sub- 
ject to selection by the railway company as indemnity, was a final adju- 
dication of the right of the company to make selection thereof. 

The action of the local officers was affirmed by yous office by decision. 
of June 26, 1896. | 7 — 

John P. Scanlon appealed from both decisions in due time, alleging, 
| substantially, error in rejecting his application without ordering a 
hearing to. determine his right, under the act of February 8, 1887 (24 | 


Stat., 392), as assignee of a settler who settled on said tract prior to | 


| ecmber 28, 1883, and in not awarding the land to him under the act 
of April 14, 1896 (29 Stat., 91). : 

This tract is within the indemnity limits of the evant to ‘the New 
Orleans Pacific Railway Company, and was selected as indemnity by — 
said company December 28, 1883. It had prior to this, to wit, October 
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7, 1859, been certified to the State of Louisiana under the grant of June 

3, 1856 (11 Stat., 18), to aid in the construction of the road from New _ 
Orleans by Opelousas to the State of Texas, which was forfeited by the 
act of July 14, 1870 (16 Stat., 277), and on February 24, 1888, the State 
of Louisiana made a formal reconveyance of said lands to the United 
States. z | ? | 

The forfeiture of said orant restored said lands to the pablte ina 
without the formal act of conveyance by the State, and hence the right. 
that had been acquired by said certification was no bar to the selection 
of said tract by the New Orleans Pacific Railway Company December 
28,1883. New Orleans Pacific Ry. Co., 14 L. D., S215 New Orleans 
Pacific Ry. Co. v. Sancier, 14 L. D., 328. 

John P. Scanlon cee the right to enter this tract as assignee of 
_ his mother, Mary Lynch, who was the widow of M. C. Scanlon, under 
- the proviso to the 2d section. of the act of February 8, 1887, supra. 
With his application he filed a copy of a deed from the said Mary 
Lynch, conveying to him all the right, title and interest of her deceased 
husband, including the improvements thereon; accompanied by certified 
copies of affidavits to show settlement and moprovements upon the 
tract prior to selection by the railroad company. | | 

As John P. Scanlon claims the right to enter said tract as assignee | 
- of M. C. Scanlon, he can have no better right than his assignor, and it 
is necessary to show that M. C. Scanlon was entitled to the benefit of 

the proviso to the 2d section of the act of February 8, 1887. 

This tract of land was in controversy before the Department in the 
case of M. ©. Scanlon v. New Orleans Pacitic Railway Company, which | 
involved the right of M. C. Scanlon to enter said tract under the pro- 
- yisions of said act of February 8, 1887, and was decided adversely to | 
Scanlon Tebruary 3, 1893 (unreported), A motion for review of said 
decision was denied September 28, 1595. 

In that decision every question presented by this Spoligitions so far 
as it involved the right of M. C. Scanlon to enter said tract under 
the proviso to the 2d section’ of the act of February o;: 1887, was 
disposed of. ea 

When M. C. Scanlon tendered his application. to make timber culture 
entry of said tract, he filed in support of it an affidavit, alleging that 
he had the entire tract under fence and more than one hundred acres 
under cultivation. Upon these allegations a hearing was ordered, but 
the Department held that there is nothing to show that Scanlon, or any 
one through whom he claims, was in possession of this land claiming 
the same under the settlement laws at the time of the company’s: 
selection. 

In support of the motion (oes review and vapplieation for a rehearing, 
affidavits were filed, to the effect that Scanlon was residing on the 
adjoining land in 187 6, and during that year had constructed a diteh, 

which drained the sud in controversy ; 3 that in 1887 he fenced a part | 
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of the Jand with his adenine land, and in 1889 included the whole 
_ tract in his fence, which tract he afterwards cultivated. 
It was also shown that one McCoy claimed part of the land which he 
fenced and improved,.and afterwards sold to the wife of M.C. Scanlon. 
This application is supported alone by these atfidavits, and it is. 
: practically an application to have the case readjudicated upon the 
same testimony to determine his right as assignee that was before the 


- Department in the case of M. C. Scanlon, when it was held that the 


‘proviso to section 2 clearly defines the character of per ‘sons in whose 
favor the exception is made, and that the affidavits filed in support of 
_ the motion for rehearing did not show that Scanlon or any one through 
~ whom he claims was in possession of this land claiming the same under 
the settlement laws when the company’s selection was made. 
— The act of April 14, 1896, 29 Stat., 91, authorizing the New Orleans | 
Pacific Railway Company to relinquish lands within its indemnity limits 
in favor of’ settlers, and to select other lands in lieu thereof, is a privi- 
lege conferred upon the company which it may exercise at its pleasure, 
and confers no authority upon the Department to dispose of such lands 
to settlers without the consent of the company. | | 
As J.P. Scanlon can have no better right nee his assignor, the 
— decision of your office rejectin; g his popes 18 affirmed. 


CIRCULAR. 
EXPORT OF PUBLIC TIMBER FROM WESTERN WYOMING INTO IDAHO. 


| DEPARTMENT OF THE INTERIOR, | 
| GENERAL LAND OFFICE, 
Washington, D.C., July 238, 1898, 
“a The act of Oakes annoyed July 1, 1898, entitled “An Act mak- 
ing appropriations for sundry civil expenses of the Government for the 
_ fiscal year ending June thirtieth, eighteen hundred and ninety- nine, 
and for other purposes,” provides as follows: “That section eight of an 
Act entitled ‘An Act to repeal the timber culture laws, and for other 
purposes,’ approved March third, eighteen hundred and ninety-one, be, 
and the same is hereby, amended as follows: That it shall be lawful for 
the Secretary of the Interior to grant permits, under the provisions of 
the eighth section of the act of March third, eighteen hundred and 
ninety-one, to citizens of Idaho and Weenie to cut timber in the 


State of Wyoming west of the continental divide, on the Snake River = 


and its tributaries to the boundary line of Idaho for agricultural, min- 
ing, or other domestic a) and to. remove the tamper so cut to the 
State of Idaho. | 
2, Under the authority vested i in the roe of the Interior by the | 
above cited act of J eee 1, 1898, the following amendm ent to the Rules and | 
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Regulations issued March 17, 1898 (26 L. D., 399), under the said act of 
March 3, 1891 (26 Stat., 1093), is hereby preseribed and promulgated: 
The costrctiow contained insaid Ralesand Regulations of March 17, 
1898, confining the use of timber cut thereunder to the State in which 
‘the same is cut, is so far modified as to allow citizens of Idaho and 
Wyoming to cut timber in the State of Wyoming west of the conti- 
. nental divide, on the Snake River and its tributaries to the boundary 
_ line of Idaho for agricultural, mining, or other domestic PUTBORES, and 
to remove the timber SO eut to the State of Idaho. 
BINGER HERMANN, 
: ; Commissioner, 
_ Approved, July 23, 1598, | 
THOS. RYAN, — 
Acting Seeretary. 


GAs v, eer 


Motion for re-review denied by Scesstary Bliss J diy 26, 1898. See 
departmental decisions of February 12, 1898, 26 L. D., 190, and 604. 


OKLAHOMA LANDS—QUALIFICATIONS OF ENTRYMAN. 
BYERS 2, ALLISON, 


One wee at the hour of a opening is within the Territory, engaged by authority in the 
survey of a townsite, is disqualified by such presence from making the run.on 
the day of opening, but not necessarily disqualified from thereafter entering 
lands in said Tervitory, if by such presence therein he secured no pavenes over 
others. 


Basten Bliss to the Connie of the General Land “Office, Tula y 26, | 
— (W.Y.D.) © 1898," 2 (LB, 


Lots 3 and 4 and the S. 4 of the Nw. 4, Sec. 3, T. 14 N., R.4 E., 
Guthrie, Oklahoma Territory, were opened to settlement, by the proche 
mation of the President, at noon of September 22, 1891, Sometime 
afterward (date not given in your office decision) James H. Hamilton — 
made homestead entry therefor. 

March 12, 1892, the defendant herein, William H. Allison, bought 
Hamilton’s valinanishinent for $450, and Hamilton’s entry Was can- 
celed and Allison made entry of the same. 

April 25, 1895, Charles A. Byers brought contest against said entry 
of Allison, charging that he was disqualified to make entry for the rea- 
son that he was in the territory opeved to settlement at the hour of - 
opening, in violation of the proclamation. | 

The case was set for hearing October 23, 1895, and was that day sub- 
* mitted upon an agreed statement of facts, in substance following: 7 
| That ou the day of the opening Allison was assisting, by commission 


~ 
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of the governor of Oklahoma, in the survey of the townsite of Chandler, 
which was not concluded until the 27th of September, 1891; that he 
did not make the race for land nor any attempt, on the day of the 
opening, to secure a claim, and never was on the land in controversy 
until sometime in February, 1892, a short time prior to buying Hamil- 
ton’s relinquishment; that he gained no advantage by his presence in 
the territory, and that there was no collusion between him and Hamil- 
ton regarding said land. It was also agreed that his uaprovenents | 
were worth about $1100, - 

The above statement, except as to his improvements, was submitted 
in a supplemental ahidavit filed with his entry papers in 1892. Upon 
these facts the local officers sustained the contest and held Allison dis- 
qualified to make entry. 

Allison appealed, and by your office decision of. July 3, 1896, the — 
action of the local office was reversed. 

- September 19, 1896, Byers moved a review of your said office deci- 
sion, which motion was sustained by decision of your office of Novem. 
ber 11, 1896, from which decision on review Allison has apbese’ to 
the Department: 

This case is controlled by that of Plorstigg OP Bickford et ae 23 L. D.,, 
522, wherein it is said (syllabus): 

A person who at the: hour of opening Oklahoma lands to setcienion: is rightfully 
on reserved land within said Territory .... . . is by reason of such presence 
disqualitied from making the run on the day of opening, but is not necessarily dis- 
qualified from thereafter making entry of lands in said Territory, if by his poeee 
therein he secured no advantage over others. fo 4 

The decision appealed from is reversed, and the contest of Byers is 
dismissed. 


JOHN S. SMITH 


‘Motes for review of departmental decision of May 10, 1898, 26 L, D. | 
637, denied by Secretary Bliss, July 21, 1898. ~ 8 


- PRIVATE CLAIM-SMALL HOLDING—HOMESTEAD. 
CANTREL v. BURRUSS. 


A homestead entry made when the land embraced therein is covered by a “small 
holding” claim, duly filed with the surveyor general and on which proof is sub- 
sequently submitted, is invalid and must be canceled. : 


Seer etary Bliss to the Commissioner of the General Lana Office, July 27, | 
(W. Y. D.) 1898. | “(F.0.D,) 


Elie A, Cantrel has appealed from the decision of your office in the . 
ease of Elie A. Cantrel ». Frederick Burruss, wherein your office 
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reversed the decision of the local office and held for cancellation Can- 
trel’s homestead entry, made May 16, 1895, for lot 4 and the SE. 4 of 
the SW. 4 of Sec. 7, T. 9 N., R.3 E., Santa Fe, New Mexico, land dis- 
trief, in a far as the same conflicts with the “small holding” claim of 
Frederick Burruss. | 
- On May 16, 1895, the same day Cantrel ana: his said ‘homestead 
entry, he polineniehed: his timber- culture entry, made J anuary 2 26, 1887, 
for the same tracts. 

It appears from the record that on March: 2, 1893, Frederick Buecaes 
filed his “small holding” claim, No. 1257, with the United States sur- 
veyor-general for New Mexico, at Santa Fe, New Mexico, under the 
_ provisions of sections 17 and 18 of the act of March 3, 1891 (26 Stat., 
854), entitled, “An Act to establish a Court of Private Land Claims, — 

and to provide for the settlement of private land claims in certain 
- States and Territories,” as amended by the act of February 21, 1893 _ 
(27 Stat., 470); that on February 4, 1896, Burruss filed his proof on 
his said claim, which proof was “suspended on protest of Elie A. Can- 
trel, filed January 10, 1896”; and that on June 3, 1896, the said proof 
was by the local officers rejected as to that part in S.4 SW. £and S. s 
SE. 4, Sec. 7, and S. 4 SW. 4, Sec. 8, as existing entries covered those 
tracts at date of act March 3, 1891, ana land. aoe was not Subject to 
appropriation as a small heldine Elan 

Your office, on appeal, found that patents had issued for ‘fie land in 
said section eight, embraced in the said claim of Burruss, and therefore, 
as to that land, your office was without LE irapaeeca ond from that 
holding Burruss has not appealed. | 

As to that part of the said claim of Burruss that conflicts with the 
homestead entry, your office held that when Cantrel 7 
relinquished his timber-culture entry he lost all rights thereunder and initiated a - 
_ new claim under the homestead jaw. At that date the claim of Mr. Burruss had 
been filed with the surveyor-general, as provided by law, a survey of the tract 


claimed had been duly made and ADPE oved, and the lands covered thereby were not 
subject to entry. | a 


_ The protest of Cantrel was then dismissed. 
The plat of the township embracing the land in controversy was filed _ 
in July, 1881. The survey of Burruss’ claim was made in 1894. | 
Said section seventeen of said act of March 3, 1891, was amended by 
the act of February 21, 1893 (27 Stat., 470), so as to read as follows: 


That in the case of townships heretofore surveyed in the Territories of New Mex- 
ico, Arizona, and Utah, and the States of Colorado, Nevada, and Wyoming, all persons 
_ who, or whose ancestors, grantors, or their lawful successors in title or possession, 
became citizens of the United States by reason of the treaty of Guadalupe Hidalgo, 
or the terms of the Gadsden purchase, and who have been in the actual continuous 
adverse possession of tracts, not to exceed one hundred and sixty acres each, for 
twenty years next preceding such survey, shall be entitled, upon making proof of 
_ such facts to the satisfaction of the register and receiver of the proper land district, | 
and of the Commissioner of the General Land Office, upon such investigation as is. 
provided for in section sixteen of this act, to enter without payment of purchase 
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money, “foes, or commissions aush saibda visiuan: not exceeding one hundred sce sixty 
acres, as shall include their said possession - 

After a claim of the character described shall have been filed as directed in section 
eighteen of this act, and it shall ¢ appear that a tract claimed as aforesaid is of such 
- Shape that the claimant can not readily secure his interests by an entry by legal sub- 
divisions of the public surveys, the Commissioner of the General Land Office may 
cause such claim to be surveyed at the expense of the United States, but the deputy 
surveyor performing the work shall not be paid for his services more than five 
dollars per day in addition to his necessary expenses. 

Before commencing such a survey the deputy surveyor shall post, in at least three 
prominent places in the township i in which such claim is situated, a notice in both 
the English and Spanish languages, calling on all persons antitied to lands in said 
township under this section, to submit to him within a reasonable time proofs of 
their rights in the lands, by affidavit or otherwise.. He shall then proceed to estab- 
_. lish the lines of such possessions in the township as seem to him to be valid, prop- 
erly connecting the lines thereof with the lines of public surveys, and he shall 
return the aforesaid proofs to the survey or- general with the field notes of such claims 
-and possessions. The surveyor-general shall then, upon his approval of said proofs 
and field notes of surveys, cause the said claim or claims to be platted, and num- 
bered as a lot or lots of the section or sections in which such claim or claims are 
situated, and shall transmit a duplicate of the amended plat to the General Land 
Office and a triplicate thereof to the proper district land office, after which the land 
claimed as aforesaid may be entered as a lot or lots by the number or numbers desig- 
nated upon the amended township plat: 

Provided, however, That no person shall be entitled to enter more than one hundred 
and sixty acres in one or more tracts in his own right under the provisions of this 

section. 


Section. eighteen of the. said act of March 3. 1891, as amended by 
said act of February 21, 1893, provides that all aan arising under 
sections sixteen and seventeen of this act. shall be filed with the sur- 
veyor-geueral of the proper State or Territory within two years next 
after the first day of December, 1892; that no claim not so filed shall 
be valid; that the class of cases mrowided for in said sections 16 and 17 
shall not be considered or adjudicated by the court created by this said 
act; and that no tract of such land shall be ee to ee under the 
iand laws of the United States, . 1 

The claim of Burruss and the proof thereon. appear to have been 
regularly filed and made, under the provisions of the said act, and as 
Cantrel’s said homestead entry was made when the claim of Burruss » 
was on file, as above stated, and when, under tle provisions of section. 
eighteen of said act, the land in controversy was not subject to entry 
under the land laws of the United eee the said homestead entry is — 
invalid and is hereby. canceled. | 

Your said office decision is affirmed, and the aioer of Burruss is 
herewith returned for appropriate ee under the provisions of said 
act, with a view to ae the said claim. 
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RULES AND REGULATIONS FOR MAKING SELECTIONS IN THE TERRI- . 
‘TORY OF NEW MEXICO, UNDER THE ACT OF JUNE 21, 1898. 


| Consone Hermann to Reg gisters ait Receivers, U.S. Land Offices, 
| New Perey July 20, 1898, 


The following rules and regulations are prescribed for making selec- 
tions of land in the Territory of New Mexico, under the provisions of 
the act of Congress, approved June 21, 1898 (Public. 3 No. 150), entitled 
“An. Act to make certain grants of ‘ond: to the. Tarritory. of New 
Mexico, and for other purposes.” . 

Section 1 of the act provides :— ~ | 

That sections numbered sixteen and thirty-six in every township of the Territory 
of New Mexico, and where such ‘sections, or any parts thereof, are mineral or have 
been sold or otherwise disposed of by or under the authority of any act of Congress, 
other non-mineral lands equivalent thereto, in legal subdivisions of not less than 
one-quarter section, and as contiguous as may be to the section in heu of which the 
same is taken, are hereby granted to said Territory for the support of common 
schools, such indemnity lands to be selected within said Territory in such manner 
as is hereinafter provided: Provided, That the sixteenth, and thirty-sixth sections | 
embraced in permanent reservations for natioual purposes shall not at any time be- 
subject to the grants of this act, nor shall any lands embraced in Indian, military, 
_ or other reservations of any character be subject to the grants of this act; but such 
reservations shall be subject to the indemnity provisions of this act. 

1. Under the provisions of said section, where either of the sections 
16 or 36, or any part thereof, are mineral, or. ‘have been sold or other- 
wise disposed of in the manner indicated, the Territory will be entitled _ 
to select an equal quantity of land in lieu thereof. The selections must 
be made of surveyed agricultural, non-mineral lands, in legal subdi- 
visions of not less than one-quarter section, and as contiguous as may 
be to the section in lieu of which the same is taken, according to the 
gee township plats on file at the time. 

. The selections are to be made by the governor of the Territory of | 
rh Mexico, the surveyor general and the solicitor general of said 
| Territory, acting as a commission, but the actual location of the land 
may be made by an agent of said commission under the direction of 
the Secretary, evidence of whose right so to act must be filed in the. | 
local offices and in this office. | 

3. No selection is admissible of lands to which a valid Sin has 
attached, nor of any land which is, or may be, reserved froin sale by 
any law of Congress, or proclamation of the President of the United 
States, nor of land which is reserved or withdrawn from market for 
any purpose, nor of mineral laud. The character of the selected lands 
will be determined under the rules existing as to agricultural land 
entries. In all cases the selected tracts must be covered by non-mineral 
affidavits made by the duly appointed locating agent, or by an agent 

appointed by the lovating agent for that purpose, and if by the latter, 


evidence of his appointment should accompany the affidavits. Anon-. — 
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‘mineral affidavit can be sworn to aay on personal inowledge, aaa | 
cannot be made on information and belief. 

4, In all indemnity selection lists, the selected tracts on the one side 
must be connected with specific bases of exactly the same quantity 
on the other side. Respecting the method of so balancing the selec- © 
- tions, you are referred to the circular letter from this office of July 29, 
1887, page 124 of the Commissioner’s annual report for 1887, which was — 
— sanctioned by the pe epstieent. in the case of Melvin et al. v. California 
(6 L. D., 702). 


5. In eect selections of denne: lands,. based on sections ._ 


sixteen and thirty-six or portions thereof, found upon survey to be in | 
the occupancy and covered by the improvements of an actual settler 
under the public land laws, whose settlement was made before the sur- — 
vey of the land in the field, the Territory my proceed in one Ok two 
ways to have its rights defined: 

First. By proving such peaucation at the Agee of survey, and up tothe 
time of the selection, by the testimony of at least two respectable disin- 
terested witnesses. In such instances the qualifications of the alleged 
settler under the public land laws must be shown and also the oceu- 
pancy and improvements as to each subdivisiou used as the basis of 
selection. 

Second. By relying on the proofs of settlers under the public land 
laws claiming by virtue of settlement prior to survey, after entry by 
them. The validity of such basis of selection would depend upon the 
establishment of the fact of such settlement before this Department. 

6, In- making selections founded on deficiencies in the school sections 
the bases should be carefully described in the lists of selections, by 
subdivisions, section, township, and range, or by fractional townships, 
he the school sections are entirely wanting. 

. A determination by the Secretary of the Interior, or a decision by 
re office, or by the local officers, which has become final under the | 
Rules of ‘Practice, that a portion of the smallest legal subdivision in a 
section numbered 16 or 36 is miueral land will place said entire subdi- 
vision in the class of bases that may be used in selections of land .as 
indemnity. 

8. All lands in said sections 16 or 36, retained! as non-mineral, ere 
be presumed to be school lands, for the purposes of the act, until the 
presumption is overcome in the mauner hereinafter indicated; and, 
likewise, the return of sections 16 and 36 by the surveyor- general. as 
mitieral Jand is sufficient evidence of its mineral character to entitle 
. the Ter ritory to select indemnity therefor, in all cases where said 
return is not overcome by competent evidence to the contrary. - 

9, In the absence of a decision by this Department that ian ina 
school section is either mineral or non-mineral in character the Terri- | 
tory may proceed as follows: — - 

(a) By proceeding: Wo prove land which has been returned as s mineral 
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to be m fact non- mineral, in the manner prescribed in J Mining Cireular 
of December 15, 1897 (25 L. D., 592). 

(b). By solve upon the record for indemnity where. lands have been 
entered as mineral. Where the authorities have information that the 
mineral character of tracts in sections 16 and 36 is shown by evidence 
in this office, a list thereof may be sent here through the proper dis- 
trict office, to determine whether they may be used as bases tor 
selections. 

10. The remaining grants made by the act are as follows, and the © 
rules prescribed in numbered paragraph 3, are also applicable to the | 
selection of these: 

(a) By section 2 there are granted for the purpose of erecting public i 
buildin es at the capital, for legislative, executive and judicial purposes, 
50 sections (32,000 acres). | 

(b) Section 3 grants to the Terr itory the iands reserved fy the estab- 
lishment of a University in New Mexico under section 6 of the Act of 
July 22, 1854 (10 Stats., 308), viz: two townships (46,080 acres), and 
provides that any portion thereof remaining unselected may now be 
selected. In addition to the foregoing there are granted for the use of 
said university 65,000 acres of non-mineral, unappropriated and unoc- 
cupied public land, and all the saline lands in said Territory; and 
100,000 acres of non-mineral, unappropriated and unoccupied lands for 
the use of an agricultural sollene: 

(c) In heu of the grant for internal improvements under section 8, of 
the act of September 4, 1841 (5 Stats., 455), and also in lieu of any sia 
for swamp and overflowed lands, section 6°of the act. provides for a 
grant of the following amouuts of non-mineral and ue ppEo RD eres 
land for the purposes specified, viz: 


Acres. 

Water reservoirs, for irvigating PUPTPOSOB iis Sie b a weiewod eaas wehlemnla cnewieen ata O00, 000 
Improvement of the Rio Grande in New Mexico .._.......--.--- ecpaawes ede, 1005000 
HSA AG ylUN gawl-ageuiacsaobe tat Wee ahs publ eacet ieee eee ee .-- - 50, 000 
School Of MileSyccectavesscnvdcsntedev oct. tones Cacia te Apo ataessG sete tcals 50, 000 
Deaf.and Dumb Asylum.... .-..-.2-.--.2-..-0--- ie aatipel a ag a ebiee ekie we . 60,000 
MelOLNy HCN OO iecedi wines atiepenceebneeeonseade Fadel at eeaie piece se eect 50, 000 
Normal Schools .-..-... weve ia es eaenee a ccaete oalames Mewes te ee Seas 100, 000 
Institute for the Blind ......--22..-..2..... tala Uva dre siaie aie aa Cmiateieie aetna 50,.000 
Miner’s Hospital .-.......-..-.- DyeRe soe tome ceeamace meeeoes Phas Ste Aas a 50, 000 
Miltary Hetil tev casckore eee atta ches bole el eae cen 2... 50,000 
POU IOUGIALY ene Stas ioan as eet ese ter inantewe bate eacs seus ieuceS peer 50, 000 


11. The saline lands erento by section 3 of the act must be selected 
in the same manner as agricultural lands, and all selections of saline 
lands must be accompanied with satisfactory evidence that lands so 
selected are in fact saline in character, the bare return by the surveyor | 
_ general of land as saline will not be considered as conclusive in classi- 
fying them as saline, the returns of the deputy-surveyors as to the 
character of the land surveyed having been found in many instances to 
be indefinite or erroneous. 
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12, Section 10 of said act provides: 

First. For the leasing of the lands reserved for “university purposes, 
including saline ude and section 16 and 36, reserved for school 
purposes.” 

Second, For the sale of “the remainder of the lands granted by this 
act except those lands which may be leased only as above provided,” 
or for their leasing when provided for by the legislative assembly of 
the Territory. 

Third. That “all leases made under the provisions of this act shall 
be subject to’ the approval of the Secretary of the Interior, and all 
investments made or securities purchased with the proceeds of sales or 
leases of lands provided for by this act Shall be ao ect to like apeye! 
by the Secretary.” | 

Under the provisions of this section all leases of lands whether of | 


 Jands “reserved for university purposes, including all saline lands and 


sections sixteen and thirty-six reserved for school. purposes;” or of 
“the remainder of the lands granted by this act, except those lands 
which may be leased only as above provided,” when the leasing of stich 
remaining lands may have been provided for by the legislative assem- 
bly of the Territory, and all investments made or securities purchased _ 


with the proceeds of sales or leases of such lands must be submitted _ | 


to the Secretary of the Interior for his approval. © | 

13. All lists of selections under the several grants should have a reg- 
war, but separate and distinct series of pues commmenome with 
number one. 
14, The fees required by the seventh pr oviso of section 2238 U.S. B.S. 
must in every instance accompany all lists of selections, except for 
agricultural colleges, and the “payment of the fees must be nore on 
the several lists. 
: Approved: 

CO, N. Buiss, 
"3 Secretary. 


TERRITORIAL SELECTION S—-FEES—NEW MEXICO. 
INSTRUCTIONS, 
In making selections under the act of June 21, 1898, the fees Seuuinad by law to be » 


paid to the register and receiver should ie paid by the Territory, and not from 
the appropriation made in section 11, of said act. 


Secretary Bliss to the Commissioner of the Géneral Lane. Office, Jul y 26, 
(W.V.D,) - | 1898. | “GLP) 


tf am in receipt of your office letter of the 20th instant, asking 
instructions relative to the administration of the act approved June 21, 
1898 (Pubiic No. 150), making grants of various bodies of public lands 
to the Territory of New Mexico, in so far as said: act relates to the 
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expenditure of the sppropriation of 510, 000 made by section ane thereof. 
You ask: 


In view of the foregoing, I have to ceenecitalle ask for tnehewdtion whether any 
portion of the ten thousand dollars appropriated will be available for the payment 
_of fees, or whether such fees must be paid by the Territory, andthe appropriation 
used exclusively for the payment of the expenses and compensation of the commis- 
sion and its employes. If the former, I wonld further ask whether this office shall | 
proceed to administer the grant to the extent of the appropriation, or suspend 
action until the attention of Congress can be called to the fact that the appropria- 
tion is inadequate for the purpose of carrying out the provisions of the act. 


The “fees” referred to’ are those to be paid to the registers ancl 
receivers; namely, “one dollar for each final location of one hundred 
and sixty acres,” (except. for agricultural colleges) as required by sec- 
tion 2238 Revised Statutes, and mentioned in paragraph 14 of the 
circular approved July 20, 1898 (27 L. D., 281), which is as follows: 

The fees required by the seventh proviso of section 2238 U.S. R.8. must in every 


instance accompany all lists of selections, except for agricultural colleges, and the 
payment of the fees must be noted on the several lists. 


‘The appropriation in question was made “for the purpose of paying 
the expenses of the selection and segregation of said respective bodies 
of land,” including compensation to the commission provided for in» 
the act. : _ 

It is apparent from a brief computation, that the “fees” referr a 40; 
if considered as part of the “expenses” provided for in the appropria- 
tion, would require for their payment alone a greater amount of money 
than the $10,000 appropriated. This was manifest to Congress when’ 
the act was passed, and in view thereof, and of the compensation to the 
commission expressly enumerated as part of the “‘ expenses” provided 
for in the appropriation, and for the further well known fact that there 
are always large expenses, strictly so called, attending the selection 
and location of lands under such grants, it can hardly be considered 
as within the intention of Congress that the “fees” to the local officers 
should be paid out of the amount of money appropriated. 

Moreover, in the ease of the Territory of Oklahoma (26 L. D., 536), it” 
was held, in regard to the fees provided. for in section 9938 of the 
Revised Statutes, which are similar to those under consideration, that 
the Territory was required under said section to pay said fees. The 
Department knows of no reason for making a distinction between the 
Territory of New Mexico and the Territory of Oklahoma, in the matter 
of the payment of said fees, or for applying a rule to the one, that 
should not be applied to the other. The act of Congress not expressly 
requiring a different rule as to New Mexico, the same rule must be 
| applied to it as in other cases. | 

It is therefore the opinion of this Department that biié fees required 
by law to be paid the register and receiver should be paid by the Terri- 
tory, and that no part of the pEpronriaulon of $10, 000 should be sub- 
jected to that ‘expense. 
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You are therefore directed to proceed to administer the grant to said 
Territory under the act of June 21 (supra), in pocorn with the views 
herein expressed. 


re anertitiale 


RAILROAD GRANT—LAND EXCEPTED—MINING | CLAIM. 


‘Norrnern PACH. BR. R. Co. v. ALLEN Br AL. 


Non-mineral land is not excepted from the wratit to the N orthern Pacific by reason 

of a claim” thereto under the mining laws, unless the claim is one which has» 

‘been asserted before the local land office, and is pending of FOCOnG eves at the 
time the line of the road is definitely fixed: ; 


Secretar, y Bliss to the Commissioner of the Gener al Land Offee, Aug ugust 
(W. V. D.) _ 2, 1898, 


The N orthern Pacine Railroad Company has appealed from your office — 
decision of September 6, 1892, holding that certain lands, portions of. 
Sec. 27, T. 10 N., R. 3 W., Helena land district, Montana, embraced in 
the homestead applications of M. I. Allen, Charles 8. Jackman, Leslie 
Sulgrove, and Zachary T. Burton, were excepted from its grant, made 
by the act of July 2, 1864 (13 Stat., 365), 

_ This section is within the primary limits of the grant as adjusted to 
the line of road as definitely located July 6, 1882. 

~The section was listed by the company prelian nate to patent on July 
28, 1886. 

The above-named homestead applicants are severally contesting the - 
company’s claim to the parts of said section hereinafter described and 
by stipulation the cases have been consolidated and submitted upon 
the following’ agreed statement of facts: | | 


Fiyst, That service of further notice of the pendenéy of this action is hereby 
waived. 

Second. It is hereby stipulated and agreed by and between the parties hereto that 
the land embraced iu this contest, viz., NW. 4of NE. 4, E.4 of NW.4, NW. 4 of NW. 4, 
of Sec. 27, T.10 N., R.3 W., is within the limits of the grant to the Northern Pacific 
Railroad Company, a part of an odd numbered section, and was selected by said 

railroad company and is a part of railroad selection No. 11, Helena land district. 
. Third. That on the 2Yth day of March, 1880, said ‘tract of land was located under 
the mining laws of the United States as placer mining land, by Albert Kleinschmidt | 


et al., citizens of the United States duly qualified to enter said lands, and that said - 


leearions were duly recorded in the office of the county clerk and recorder of Lewis 
and Clarke county, Montana, on said 29th day of March, 1880. 3 
Fourth, That said placer mining locations were duly represented by faving noe 
less than one hundred dollars annually expended on each of the same by said pes 
mining claimants during the years of 1881, 1882, 1883, and 1884. i 
Fifth. That said placer mining claimants were in possession of. and claiming said 
land on the sixth day of J uly, 1882, under the mining laws of the United States. 


Sixth. That a certified aouy of each of said mining locations shall be filed here-. 


with. 
_ Seventh. It is hereby Aipalatea and Agr cea by and beac the parties hereto that 
this agreed statement of facts shall refer also to the cases of Charles S. Jackman v. 

N.P.R.R. Co., pending in said U.S. Land Office and embracing the E.4 of NE.4, 
Sw, = of of NE, 4,and NE. 4 of. SE. 3 of. said section 27, T. 10 ne R. 3W. And ane 
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the case of Leslie Sulgrove v.N.P.R.R.Co., for the NW.4 of SE.4, and NE.4 of 
SW. of said section. Also the case of Zachary T. Burton v. N. P. R. BR. Co., involv- 
ing the the §,4 of SE. 4, S.4 of SW. + of said section. The facts relating to these 
four cases beinz identical, the same shall be cousolidated and tried as one case upon © 
_ the foregoing statement of facts. Due notice by. the land officers shall be given and 
right of appeal allowed. | 
Eighth. It is hereby stipulated and agreed that the ork performed by said min- 
_ eral locators upon said land ascertained and determined that said land did not con- 
tain mineral sufficient to pay for working thereof, but that said land was more. 


* valuable for agricultur al than for mineral purposes. 


Ninth. That service of notice of the application of said Leslie uisiges to pale 
the NW. 1 of SE. } and the NE. 4 of SW. 4 of said section, is hereby waived. And it 
is chy stipulated and agreed ‘that obj actions shall be deemed to have been taken 
and filed by said railroad company to the allowance of said application to enter, 
upon the same grounds as are set forth in the objections filed by said company to the 
allowance of the application of said Charles 8. Jackman to enter the E. + of NE, 4, 
SW. dof NE. 4 and NE. 4 of SEH. ¢ of said section 27, township 10 north of range 3 

west. | 


The local officers held, that as ‘ive iad was admitted to be agri- 
cultural tn character the mineral locations thereof made by Klein- 
schmidt et al, were of no effect and did not operate to except the land 
from the grant to the railroad company. — 

Upon appeal, your office decision of September 6, 1892, reversed the 
local officers and held the land to be excepted fon the grant. 

The lands granted to the Northern Pacific Railroad Company (13 
Stat., 365), are: 


every alternate section of public land, not mineral, designated by odd numbers, | 
to the amount of twenty alternate sections per mile, on each side of said railroad 
line, as said company may adopt, through the territories of the United States, ancl 
ten alternate sections of land per mile on each side of said railroad whenever it. 
passes through any state, and whenever on the line thereof, the United States, have | 
full title, not reserved, sold, granted, or otherwise appropriated, and free from pre-— 
emption, or other claims or rights, at the time the Jine of said road is definitely 
fixed, and a plat thereof filed in the office of the commissioner of the general land- 
office; and whenever, prior to said time, any of said sections or parts of sections 


shall have been granted, sold, reserved, occupied by homestead settlers, or pre-. 7 


empted, or otherwise disposed of, other lands shall be selected by said company in 
lien thereof, under the direction of the Secretary of the Interior, in alternate sec- 
tions, and designated by odd numbers, not more than ten miles beyoud the limits of 
said alternate sections. | Provided, further, That all mineral lands be, and the same 


are hereby, excluded from the operations of this act, and in lieu thereof a like ~_ 


quantity of unoccupied and unappropriated agricultural lands, in odd numbered 
sections, nearest to the line of said road may be selected | as anes provided: . 


In the case at bar the stipulation shows— 


_ that the work performed by said mineral locators upon said land ascertained a 
determined that said land did not contain mineral sufficient to pay for working 
thereof, but that said land was more valuable for agricultural than. for mineral 
- purposes. 


~The land being ascaltanel in charaenen: ae not iminetal, is of the 
élass embraced in the grant and passed to the company upon the defi- 
nite location of the road unless otherwise excepted by the terms of the | 
grant. It is well established: that agricultural land can not be appro- 
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| priated, or rights therein acquired, ae the attempted location ota 
as mineral land, and yet, notwithstanding the confessed non-mineral 
character of the land here in controversy, the question remains whether 
- the location thereof in 1880, under the mining laws, followed by the 
possession of the locators dnd the requisite annual expenditure up to 
the time of the definite location of the road, constituted a “claim” to— 
the land within the meaning of that provision in the granting act 
which excepts from the grant all lands not “free from preemption, or © 
other claims or rights at the time the line of said road is definitely 
fixed.” Had the land contained valuable mineral deposits it would for — 
_ that reason have been excepted from the grant and the location thereof. 
under the mining laws would have conferred upon the locators property 7 
rights of the highest character, but in fact they obtained no lawful 
claim or right to the land pace their locations because the land was 
not mineral and therefore was not ‘subject . to the operation of the 
mining laws. 
In Northern Pacific Baoan Co. v. Sanders (166 Gs S., 620), it was 
held that an application for patent conforming to the mining laws of 
the United States and pending in the local land office at the date of 
the definite location of the road, constituted a “claim” within the 


meaning of the grant to that mua and excepted therefrom the  - 


land embraced in such application even though it be non-mineral in — 
quality. In that case, however, an application for patent conforming 
to the mining laws had been filed in the local land office, entered on 
the records thereof by the local officers and was being prosecuted by | 
the mineral claimants at the time when the line of road was definitely 

fixed, and the “pendency of record” of this application or claim is — 


" einphasized throughout the opinion; while in the case at bar no appli- 


cation for patent was ever made and no action or proceeding of any’ 
character was taken or initiated before the local land office disclosin 1s 
an intention to assert or obtain title under the minin g laws. | 
A careful examination of the Sanders case seems to show that to — 
except non-mineral land from this grant by reason of a claim thereto - 
under the mining laws, the claim must be one which has been asserted ~ 
_ before the local land office and is pending of record there at the time 
the line of the road is definitely fixed. This view also receives some 
_ support from the cases of Kansas Pacific Railway Co. v. Dunmeyer 
ee U. S., 629); Hastings and Dakota Railroad Co. v. Whitney (132 
U. 8., 357 \: Whitney v. Taylor (158 U. 8., 85), and Northern Pacific © 
Railroad Co, ». Colburn (164 U. 8., 383). 
For the reasons given the decision of your office is reversed and that — 
of the local office affirmed. 7 7 


“Murray v. MurpHy ET AL, TAYLOR AND ALLEN, INUERVENORS. 


Motion for review of depar tmental decision of May 26, 1898, 26 L. D,, - 
703, oeniee by faa Bliss, Suguat 2, 1898. a 


DECISIONS RELATING TO THE PUBLIC LANDS. 289 


WILLIAMS v WINGATE 


_ Motion for review of departmental decision of March 29, 1898, 26 
L. D., 433, cemed by Secretary Bliss, August 2, 1898. 





SCHOOL LAND—HOMESTEAD CLAIM—MINING CLAIM. 
| GHORGE M. BourQvIN. 


The existence of a placer location within a school section, or the pendency of an 
application for a placer patent therefor at the date when the grant of school 
_lands- becomes effective, will not operate to except such land from the grant to 

the State, if in fact said land is not mineral in character. 

A homestead claimant for a tract of land within a school section will not be heard 
to say that such land is excepted from the grant to the State, by reason ‘of its 
status under the mining laws at the date when the grant became operative; for, 
if in fact said land is not mineral it passed to the State, and if mineral it is: 
excluded from appropriation under the homestead law. 

Secretary Bliss to the Commissioner of the General Land Office, August 

(W.V.D.) | | 2, 1898. _ = © (HB. JP.) 

George M. Bourquin has appealed from the decision of your office, 
dated August 29, 1896, rejecting bis homestead application,. offered 

April 22, 1896, for the. NE. 4 section 36, T. 21 N., R. 3 Ee. peo on 

“Montana, land district. : 

The applicant was rejected by the local office on May 11, 1896, on 
the ground that the land had passed to the State of Montana oder its 
grant of school lands. On appeal by Bourquin your office affirmed the 
decision of the local office. The contention of Bourquin is that at the 
date of the admission of Montana into the Union the land was covered 
by a valid placer location for which application for patent had been 
filed, and that therefore, as mineral land, it was excepted from the 

’ school land grant to the State. 

The land was surveyed in 1871, and: returned. as seciouligeala in char- 
acter. The State of Montana was admitted into the Union on Novem- 


der 8, 1889 (26. Stat., 1551). Section 10 of the State’s organic act, 


passed February 22, 1889 (25 Stat., 676), granted to the State, upon its 
admission into the Union, the sixteenth and thirty-sixth sections of 
public land in each township, for the support of the common schools, 
making provision therein for indemnity “‘where such sections or any 
parts thereof have been sold or otherwise disposed of by or under the 


authority of any act of Congress.” Section 18 exempts all minerallands _ 


from the grants made by the act, and specifically provides for indem- 
nity for lands in sections sixteen aad thirty-six sound to be mineral 1 in 
character. | 
he placer location of the iaid referred to above, was made by one 
Paris Gibson, and others, on August 4, 1888, on account of the building 
stone said to be contained therein. Application thereunder for patent 
was filed October 21, 1889. A contest subsequently arising between 
the State and the placer claimants, judgment in favor of the’ State, 
under its said grant, was given by your office August 8, 1894, and no 
21673—VoL 27——19 _ 
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| appeal having bean taken therefrom, the placer application y was. ae 
rejected, on June 12, 1895, and the case closed. 

- The right of the State attached to the land, if at all, at the date of » 
the State’s admission into the Union. It had not then been “sold or — 
otherwise disposed of.” The mere fact that the land was covered by a 
placer location or was embraced in a pending application for a placer 
patent did not constitute a disposition thereof or except it from the 
State’s grant, if, in fact, it was not mineral land. Unless it were then. 
of known ler character, the right of the State became fixed and © 
the title to the land passed aes the grant. If, on the other hand, the 
land was then of known mineral character, and therefore excepted from 
the grant, it is for the same reason not subject to Bourquin’s home- 
stead application. Section 2318, Revised Statutes, provides that— 
In all cases lands valuable for minerals shall be reserved non sale, except aus 
otherwise expressly directed by law. _ | 7 

This reservation has been in force sincé December 1, 1873, at least, 
and since that time no title to public land known to be valuable for 
its minerals could be acquired in Montana, except under the provi- 
sions of the United States mining laws (Deffeback v. Hawke, 115 U.S., 
392). It is not, therefore, necessary, for purposes of this case, to decide 
whether the land was or was not excepted, as mineral land, from the 
grant to the State, since in either event it is not subject to Tonieseea 
‘application and entry. If not mineral land it passed to the State, and 
if mineral iand it was excepted from. the State’ S iil and is likewise 
excepted from homestead entry. 

The rejection of the application is affirmed in. 1 accordance with the 
views herein expressed. | | 


-OurcaLA Wier Co. v,. LYTLE CREEK LIGHT AND PowER Co, 


Motion for review of departmental decision of April 15, 1898, 26 
L. D., 520, denied by ee ai a pain 2, 1898. 


ee ee ee ENTRY—ACT OF MARCH 2, 1889. 
McDONALD ET AL. v, HARTMAN ET AL. 
A homestead applicant, whose application made prior to the act of March 2, 1889, 

-. ig erroneously rejected, and who thereupon appeals, occupies under section 2, of 
said act, the same status as one who made entry prior to said act; and where 
said applicant subsequently under a departmental decision enters such portion 
of the land originally applied for as is then open to entry, reserving all rights 
under the first application, and thereafter relinquishes such entry, he may 
make a second entry of the remainder of said lands when it becomes subject. 
to such appropriation. 


- Secretary y Bliss to the Commissioner of the General Land Office, Aug gust 
(W. V. D.) | 2, 1898. (GB. G.) 


' By departmental aeiieioa of February 18, 1889 (not reported), the 
Sioux half breed scrip location of Orille Stram upon lots 1 and 2, the 


DECISIONS RELATING TO THE PUBLIC LANDS. —-291 


SW. 1 of the NE. { and the NW. of the SE. 4 of Sec. 30, T. 63°N:, R. 
11 W., Duluth, Minnesota, was canceled and the land in question held — 
‘open to disposal under the pebligndl land awe of the United States 
applicable thereto.” 

On the next day, February 19, 1889, Houghton EK, S ames presented 
‘his homestead application for these tracts, which application was 
rejected, and James appealed. 

On February 23, 1889, soldier’s additional homestead application was 
made in the name of Thomas Reed for all the lands embraced In James’s 
said application, except the NW.+4of the SH. 4, which the local officers 
received and issued final certificate thereon. = 

On November 20, 1889, while: James’s appeal was still pending, 
patent was inadvertently issued to Reed for the land included in his 
final certificate, and was delivered to the Germania Iron Company. 

On December 21, 1894, the Department, considering the case on the 
appeal of James from the action of the local officers and your office in 
- rejecting his application, declared his rights paramount to those of — 

. Reed, and, after holding in reference to the effect of said Bopanna) 

decision of February 18, 1889, that 


a judgment of cancellation takes effect as of the date rendered, and ieilend released 
thereby from appropriation becomes subject to entry as of such date without regard 
to the time when such judgment is noted of record in the local office, 


said : . 
The effect of said findings and conclusions is, to award... . to Houghton E,. 
James the NW. 4 of the SE. + of said Sec. 30, T. 63 N., R.11 W. , 
The outstanding uncanceled patent, inadvertently issued to Thomas Reed, for lots 
1 and 2, and the SW. ¢ of the NE. } of said See. 30, deprives the Department ‘of j juris- 
diction to extend the ‘effect of this decision to these tracts. 
McDonald et al. v. Hartman et al., 19 L. D., 547 et seq. 


On August 16,1895, James made homestead entry for said NW. 4 of 
the SE. 4, under his new application of that date. This application, 
covering only the NW. + of the SE. 4, was made in the usual form, 
except as follows, which was added thereto: | 


Reserving all my rights to lots 1 and 2 and the SW. 3 of the NE. } of said section 
30, originally applied for with the above described tract: as per my application of 
February 19, 1889, now on file in the General Land Office. 


On September 23, 1895, this entry was canceled on James’s relin- 
quishment to the United States. 

On February 15, 1897, the patent inadvertently issued to. Reed was 
finally vacated and. canceled by decree of the Supreme court of the 
United States, in a suit instituted by the government for that purpose, 
Germania Iron Co. v. United States, 165 U. 8., 379. | 

On March 12, 1897, the Germania Iron Company filed in your office 
an application asking the approval of the entry originally made in the 
name of Thomas Reed and the issue of a second patent thereon. , 

The granting of this application was resisted by James, who claimed 
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that upon the vacation of the Reed patent he became entitled to enter — 

the land formerly included in said patent. 
December 27, 1897, your office, considering the application filed as. 

aforesaid, decided that James was not entitled to make entry of the 

tracts in question, and that a second patent should issue therefor to 

Reed. 7 : 

“Your office in that decision said : 


If James now takes the land covered — Reed’s patent, He must do 80 , either 
through an amendmeut to his entry No. 9899, under the rule laid down in Hadley v. 
Walter, 25 L. D. 276, or by making an additional or second entry therefor. His 
entry No. 9899, having been voluntarily relinquished and canceled, had no vital 
force at the time the lands were restored. It was no longer in existence and there- 
fore cannot be now amended to inelude these lands. Not being able to take them 
by an amendment, he must then, if he takes them at all, do so under an additional 
or second entry, and I am at a loss to see how this can be done. It is a rule of very 
_general application that but one entry can be made by the same person under the 
homestead laws. A single entry exhausts all the rights of the entryman. Certain — 
exceptions to this rule have, however, been recognized by the Department, as, for 
- instance, second entries have been natnitted under certain circumstances where the 
first was defeated by an adverse claim, and under other circumstances where the 
lands entered proved. to be unsuitable for agricultural purposes. But in no case like 
the one now under consideration has this right been granted. | 


The appeal of James brings the case‘here. 

The case has been orally argued by counsel for James and the Ger- 
mania Iron Company, and the facts and pertinent history of the case, 
hereinbefore recited, are not controverted. The questions presented by 
the appeal are, therefore, questions of laws. 

These questions are distinctly put in issue by the appellant's speci- 
fications of error 3 and 4, which Snare; eneenneny) the whole of 
his contentions, as follows: 7 


3. It was error to hold, even if the present application of James be necessarily con- 
sidered an amendment of entry No. 9899, that such an amendment could not now be. 
legally made to include the premises in controversy. | 

4, It was error to hold, even if the present application of James ihe necessarily con- 
sidered an additional or second entry, that such an additional or second entry could 
not be allowed under ae law, rules and authorities. 


Clearly James may not be permitted to enter this land as an amend- 
ment to his original entry. That entry has been canceled by his vol-. 
untary act. There is no entry to amend. Can it be allowed as an. 
additional or second entry? | 

Section 2 of the act of March 2, 1889 (5 Stat., 854), pro soutien: | 


That any person who has not heretofore wacieeted title to a tract of land.of which 
he has made entry under the homestead law may make a homestead entry of not 
_ exceeding one-quarter section of public land subject to such entry, such previous 
filing or entry to the contrary notwithstanding; but this right shall not apply to 
persons who perfect title to lands under the pre- emption o or homestead laws. alzeeay: 
initiated. 
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~ In the case of Hertzke v. Hener mond (25 L. 1)., $2), It was held that 
said section | 3 | . | 

provides for the allowance of a second amasteha. entry in any case in ich the 
applicant, prior to the enactment of the statute, made entry under the hoine-. 
stead law, but has not perfected title thereunder either before or since that time. 
(Syllabus. ) 

~The case of Ja ames is within the aiait of this ruling. He has not 
perfected title to any tract of land under the pre-emption or homestead 
laws of the United States. Prior to the enactment of the statute, he 
made application to enter the land in controversy as a homestead. 
The land was public land and subject to his application when made. 

Departmental decision of February 18, 1889, canceling the scrip loca- 
tion of Orille Stram took effect on that day, and the land thereby 
released from appropriation became subject to entry as of that date. 
That this is so is not only res judicata in this case, but it is the uniform 
ruling of the Department. 

- For some of the later decisions on this question, see McDonald »v. 
Hartman (19 L. D., 547); Oettel v. Dufur (22 L. D.,77); John W. ee 
(24 L. D., 408). 

James’s application, therefore, of Repeaaty 19, 1889, was an appro- | 
priation of the land, and his rights attached as i: that date. = 
. As applied to ihe facts of this case, there is no difference in principle 
between a homestead application made of record and one offered and 
erroneously rejected, the applicatiou to enter being equivalent to an 
actual entry, so far as the rights of the applicant are concerned. - 
Thomas Hammill (2 L, D., 36); McMichael v. Murphy e at., (20 L. D., 
535), ! 
Jt was argued that by his entry of August 6, 1395, for the NW. 4 of 
the SE. 4 aforesaid, James abandoned his atigtial ‘Appliestions This . 
sontention is not well taken because in his second application, which 
did not embrace any land not included in the first application, and 
therefore was not inconsistent therewith, James expressly reserved all 
rights under his original. application to the land covered thereby but | 
not included in his second application which was made as a re-assertion © 
or in furtherance of the original application rather than as a new and . - 
independent one. His legal Status is therefore the same as though his 
original application had been allowed and. placed of record and for the | 
_ purposes of this case it is the same as if he had, prior to the enactment 
of the statute of March 2, 1889, made entry under the homestead law. 
He has therefore the ri ent to aake a Second entry under section 2 of 
said act. 

If it be said that he should not be senuited to make a second entry 

of the land here involved, because of the claimed rights of the Ger - 
- tInania Iron Company, initiated February 23, 1889, by its application to 
_ locate the soldier’s additional right of Thomas Reed, the answer is that 
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the original application of James antedates this claim, and, aS already 
shown, he has never abandoned his claim. 

But for the inadvertent issue of the patent to esis all of the and 
embraced in the original application would have been awarded to James. 
The land now in controversy came as fully within the reasoning of said 
departmental decision of December 21, 1894, as did the land actually 
awarded to him thereby; but the outstanding uncanceled patent pre- 
vented the Department from carr ying that decision into effect as to the 
lands in controversy. | -s : 

Upon the rendition of that decision J ames ‘took the only course open 
to him to fully protect bis rights. If he had failed or refused within a 
reasonable time to enter so much of the land awarded to him by said 
decision as was subject to entry, he would have nO feited all rights 
secured by the decision as to such land. 

It does not appear whether or not he was allowed any specified period — 
of time within which to make entry after notice of the decision award- 
_ ing him the land, but the rule is that the successful party must, to pro- 
tect his rights under such a decision, file his application within the time 
specified in the notice of the decision, or, in the absence of a specified 
time, within a reasonable time, and if not asserted, Maney be lost. See 
Charles A. Parrott, 26 L. D., 268. 

The equities of the case eeeels preponderate in favor of J ames) and 
the law allows a second entry of the land applied for. | 

The decision appealed from is reversed, and the case remanded for | 
PElceen nee consistent with this decision. 


BENECKE v. POWELL. 


Motion for review of departmental decision of. Ja une 4, 1898, 27 L. D., 
47, denied by Secretary Bliss, se ca 2, 1898. 


HOMESTEAD—WIDOW-—PROOF OF MARRIAGE. 
WILSON v. WILSON, 


On the application of one claiming as the widow of a deceased homesteader to make 
cash entry, the fact of marriage may be established by. evidence of co-habitation 
and repute, it appearing that the sta tute invoked as against such marriage 
contains no words of nullity. 


Secretary Bliss to the Commissioner of the General Land Office, Mig 
(W.V.D.) pie 2, 1898. oe (OC. W. P.) 


September 19, 1893, Thomas B, Wilson made homestead entry, No. 
123, of the NE. 4 of Sec. 24, T. 29 N. , R.4 W., 1. M., Enid land district, 
Oklahoma eriory, = 
July 19, 1895, Clementine ©. Wilson, as the widow of sad Thomas 
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F, Wilson, who died September 12, 1894, applied at the local office, at 
Enid, to make cash entry of said land. Whereupon notice was issued, 
and September 9, 1895, fixed as the time for the submission of aval 
proof, when Samuel i. Wilson, the father of the said Thomas F. Wil- 
son, filed an affidavit against the allowance of her final proof, alleging 
that she was not the widow of said Thomas EF, Wilson, deceased. 

Testimony was taken before the local officers, who, on February 1, 
1896, approved the final proof of the widow, and dismissed Samuel E. 
3 Wilson’s protest. An appeal was taken to your office, and on October | 

7, 1896, you affirmed the action of the local officers. A further appeal 
brings the case before the Department. ae 

The only question to be determined is: Was Clementine C. Wilson 
the lawful wife of the said Thomas F. Wilson? 

Section 9 of the act of Congress of March 3, 1887 (24 Stat., 635), 
directs that marriages in the Territories of the United States shall be 
Solemnized and certified in a certain manner, and section 10 provides: 

That nothing in this act shall be held to prevent the proof of marriages, whether 
lawful or unlawful, by any evidence now legally admissible for that purpose. 

Mrs. Wilson testified that she was married to Thomas F. Wilson on 
October 5, 1887, in the Cherokee Outlet in Indian Territory, where 
. they had gone for the purpose of being married. The marriage was 

not publicly acknowledged until about one year later. After that time 
_ the proof shows that they lived together protessedly in the relation of 
husband and wife, 

The evidence does not show that the requirements of the act of 
March 3, 1887 (supra), were complied with. But it is held in Meister ». 
Moore, 96 U. S., 76, that a marriage valid at common law is valid, 
notwithstanding the statutes of the State where it is contracted pre- 
scribe the manner in which it shail be solemnized, unless they contain 
express words of nullity. And it is generally held by the courts of. 
this country, that where no celebration is necessary to the validity of 
the marriage, the marriage may be proved in civileases by cohabitation 
and repute. 2 Greenleaf’s Ev., Sec. 462; see also Strain v. Hostotlas, 
16 L. D., 137, and Roudebush v. Waitman, 21 L. D., 360, The statute 
here ineored: against the marriage contains no sande of nullity, so if. 
it, be applicable to Indian Territory it does not invalidate this marriage 
or prevent other proof thereof than that named in the statute. 

Your office decision is therefore affirmed. 


ae —- GERMAIN v. LUKE. 


Motion for review of departmental decision of April 30, 1898, 26 
L. D., 596, denied by Secretary Bliss, August 2, 1898. 
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REPAYMENT—DOUBLE MINIMUM EXCESS. 
JOHN P, SHANNON. 


There dg no authority for the repayment of double minimam ‘excess erroneonsly 
charged for lands within the limits of a railroad grant. 


Secretary Bliss to-the Commissioner of the General Lana Office, Aug gust 
(W. V.D.) | 2, 1898. (J. L. MeO.) 


John P, Shannon has appealed from the decision of your office, dated 
December 4, 1896, rejecting his application for repayment of the amount — 
paid in excess of single minimum, upon his pre-emption cash entry for. 
the 84 of the NW4 and the S$ of the Nit4 of Sec. 19, T.5 S., BR. 12 Bi., 
The Dalles land district, Oregon, made J a. 3, 1878. 

This land is in an odd- qambered section within the primary ies of 
the grant of July 2, 1864 (13 Stat. 365), to the Northern Pacific Rail- 

road Company, and woulil have been embraced in the withdrawal in- 
aid of such grant made on filing the map of general route, August 13, 
1870, but for the fact that it was then covered by the pre-emption 
decleaee statement of one William Figgan, dated June 8, Brees 
settlement May 8, 1869. 

Shannon at the time he made entry of the land, was mae to pay 
therefor at the rate of $2.50 per acre. His aplication for repayment 


__ is based upon the assertion that the lawful price for the land at the 
- time of his entry was only $1.25 per acre. 


The proviso to Sec. 2357 R.S., relating to the price of specified lands 
. within the limits of a railroad grant is as follows: 


That the price to be paid for alternate reserved lands, along the line of railroads. 
_ within the limits granted by any act of congress, shall be two dollars and fifty. cents 
ner acre. 


| ‘The only portion of the act aia the grant to the Noniege Pacific 
Railroad Company which affects the price of public lands-within the 
limits of such grant is the latter part of section 6, which reads as fol. 
| lows (13 Stat., 369): | 


And the reserved alternate sections shall not De sold by the eovernment at a price. 
less than two dollars and fifty cents per acre when offered for sale. 


It is urged that these two statutes apply only to “alternate reserved 
lands,” otherwise called “reserved alternate sections,” and that they 
have no application to the odd- numbered sections, the alternate reserved _ 
sections being even-numbered. 

The only statute conferring authority upon the Sbcretany of the 
Interior to make repayment of excess where lands have been sold at 
double-minimum price is that portion of section 2 of Be act of June 16, 
1880 (21 Stat., 287), which provides: | 


In all cases where parties have paid double minimum price for land which has 
afterward been found not: to be within the limits of a railroad grant, the excess of 
one dollar and twenty-five cents per acre shall in like manner be repaid toe the pur- 
ehaner ther eof, OT to the heirs or assigns. 
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That the land embraced in Shannon’s cash entry was clearly within 
the limits of the grant to the Northern Pacific at the time of such entry 


is not questioned. If it be conceded, therefore, that the lawful price | 


for this land was $1.25 per acre, instead of the double-minimum price 
of $2.50 per acre, there is yet no authority for repayment by the 
Secretary. 

The decision of your office i in rejecting Shannon’s application is cor- 
rect, and is hereby affirmed. 


RAILROAD GRANT— SETTLEMENT CLAIM—PRE-EMPTION CLAIM > 
CENTRAL PACIFIC R. R. Co. v. HUNSAKER. 


Temporary residence for the sole purpose of cultivating the land, and not for the 
establishment and maintenance of a permanent home, does not create a valid | 
settlement claim under the pre-emption law. 

The cultivation of a tract of land, at the time when the line of the Central Pacific 
road is definitely fixed, does not constitute a pre-emption claim that has, at such 
time, attached within the BICRUAN of the excepting clause in the ernie to said 

_ company. 


Secretar y Bliss to the Commissioner of the General Land “Ofice, August 
(wW..V. Dz) 2, 1898. 7 : 


The Central Pacific Railr oad Campus has appenled foie your office 
decision of May 25, 1895, holding that the NW. 4 of Sec. 5, T. 10 N., 
R. 2 W., Salt Lake City, Utah, was excepted from 48 operation of the | 
grant minile by the acts of July 1, 1862 (12 Stat., 489), and J uly 2, 1864. 
(13 Stat., 368), and directing ihe cancellation of the ‘company’s list 
covering said tract. 

This land is within the limits of the grant to the Central Pacific 
Railroad Company the line of whose road was definitely fixed by the 
filing of the map of definite Jocation October 20, 1868, but no executive 
order of withdrawal was issued thereon until May 15, 1869.. The oper- 
ation of the public land. laws was extended to the Territory of Utah — 
July 16, 1868 (15 Stat., 91), but no land office was S opened in the Terri- 
tory until March 9, 1869, 
_ May 29, 1869, Jarvis Johnson filed preemption aac statement 

for the nave alleging settlement thereon April 14, 1869, 

November 4, 1884, the land was listed by the company on account of 
its grant but natent has not been issued. | 

The present case arose upon the application of Joseph Hunsaker to 
make homestead entry of the land, alleging that the tract was excepted 
from the grant by reason of a preemption claim existing at the date of 
the filing of the map of definite location. 

Hearing was duly ordered, and the case was submitted upon the 
following agreed ‘statement of’ facts: -. 

‘That the NW.4 of Sec. 5, T.10 N., R.2 W., was first settled upon in the year 1865 


by Abraham Tunsalier, and that ‘ arvis Nolinacn settled upon the said land in the 
year 1866; that during the harvest season of the years 1866, 1867 and 1868, the said 
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Jarvis J ohnson went onto the land in a ‘wagon, and resided on the land in that wagon 
and was living on the land:in that wagon October 20, 1868. After each harvesting 
season the wagon was driven away and was brought back the next season, and 
occupied by Jarvis Johnson in the same manner. 

That the said Jarvis Johnson and Abraham Hunsaker were qualified preemptors 
and homesteaders; that the said Abraham Hunsaker was a soldier in the army and 
had never used any of his preemption rights or homestead rights; that the said land 
was fenced and the sage brush cleared from about sixty acres, and about sixty acres © 
of it was broken, cleared, and cultivated on the 20th day of October, 1868; that the 

said Johnson made a filing on the same on the 29th day of } May, 1869; that the value 
of the improvements on the said tract of land on the 20th day of October, 1868, was 
about $500.00; that Johnson in the season cultivated and in the season garnered the 
grain and crops on the said land for a period of six years, and then sold his interest 
and claim to said land to Abraham Hunsaker, who plowed, cultivated and improved | 
the same until 1878, when he transferred his interest in the said land to Joseph 
Hunsaker, who used the same as his farm until 1891, when D. P. Tarpey, during the. 
absence of the said Hunsaker, and without the consent of the said Hunsaker, and 
without any process of any court, tock possession of the said tract of land; that _ 
the said Joseph Hunsaker has been kept out of the possession of the said brat of 
land by the duress and threats and the exhibition of force on the part of said com- 
pany and its agents; that said Joseph Hunsaker is a citizen of the United States 
and a qualified preemptor ‘and homesteader; that there has never been levied or 
assessed upon said land any taxes against the said C.P. R. R.Co.; that the value of 
the improvements at the time that the said Wesepe Hunsaker was dispossessed of 
the said land was $1,000. 


The local office, March 12, 1894, sna your afiee: May 28, 1895, and 
upon review October 8, 1895, held that at the time the line of said road 
was definitely fixed a preemption claim had attached ie this land which 
excepted it from the company’s grant. | 3 

The land being non-mineral in quality, its statis at the time when 
the line of road was definitely fixed determines whether it passed to 
the railroad company under its grant or was excepted ther efrom. Van 
Wyck v. Knevals (106 U. S., 360.) 

- Whether Abraham H unsaker, who settled upon the land j in the year 
1865, maintained his settlement up to the time when the public land 
laws were extended over Utah or up to the definite location of the road, 

and whether he ever intended to claim or obtain title to the aaa 
under the public land laws are uot shown. — So far as shown his rela- 
tion to the land.did -not affect the attaching of the company’s grant | 
and need not be further considered. | 

It is shown that at the time of the definite location of the road the 
land was fenced, sixty acres thereof were cleared and under culti-” 
vation and there were improvements thereon of the value of about 
$500, but it is not shown that these improvements embraced any house 
or building of any kind intended to make the land habitable. 

While the agreed statement states that Johnson “ settled” upon the 
land in the year 1866 and was “living” there October 20, 1868, when 
the line of the road was definitely located, it also states that during 
the “harvest season of the years 1866, 1867 and 1868 the said Jarvis 
Johnson went onto the land in a wagon and resided on the land in that. 


” 
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wagon” and ‘‘ after each harvest season the wagon was driven away - 
and was brought back the next season and occupied by Jarvis John- 
- gon in the same manner,” and that “Johnson in the season eultivated 
and in the season garnered the grain and crops on the said land for a 
period of six years.” Taken as a whole, the statement clearly shows 
that Johnson’s presence upon the land was for the purpose of cultiva- 
tion. He remained there only durivg the cultivating and harvesting 
season, and sheltered himself with a wagon taken there for that pur- 
pose at the beginning of each season and driven away at the end 
thereof. This shows that his settlement and residence were temporary 
and for the single purpose of cultivation. Considering the time cov- 
ered thereby, they did not have the elements of permanency and sta- 
bility incident to the establishment and maintenance of ahome. The 
only evidence of an intention upon the part of Johnson to acquire title 
to the land under the public land laws is bis preemption declaratory 
statement filed May 29, 1869, but in that his settlement is alleged to 
have been made April 14, 1869, which was after the rights of the rail- 
road company had attached by the definite location of the road. This. 
disposes of the claimed exception on account of Jarvis Johnson’s rela- 
tion to the land. | | | 
For the reason therefore that it is not shown that at the time of the 
definite location of the road, Abraham Hunsaker or Jarvis Johnson 
was a settler upon the land intending to acquire title thereto under the 
public land laws it must be held’ that the Jand in controversy was not 
excepted from the company’s grant. This is apart from the ruling 
announced in Kansas Pacific Railroad Co. v. Dunmeyer (1138 U.S., 
629, 644), approved in Hastings and Dakota Railroad Co. v. Whitney 
(1382 U.8., 357), Whitney v. Taylor (158 U.S., 85), and Northern Pacific 
Railroad Co. v. Colburn (164 U. 8., 383), that “mere settlement, resi- 
dence or cultivation of the land” does not come within the meaning of 
the excepting clause in the grant which “meant a proceeding in the 
proper Jand office, by which the inchoate right to the land was initi- 
ated.” Under these decisions it would equally follow that a preemp- 
tion claim had not attached to the land at the time when the line of 
road was definitely fixed and the case might have been disposed of by 
a reference to the recent case of Wight v. Central Pacific Railroad 
Co. (27 L. D., 182), which considered these decisions at length, but 
counsel having discussed the case upon other grounds the matters 
embraced in that discussion have also been considered. 
The decision of your office is hereby reversed. _ 
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OKLAHOMA LANDS-SECOND HOMESTEAD. 
HARRIS v. WALKER. 
The right to make entry of lands obtained from the Muscogee or Creek Indians, as 


provided in the first proviso to section 13, act of March 2, 1889, does not extend 
to one who has failed to secure title to a particular tract under the homestead 


law, if such person has secured title to other land under said law; but the right. - : 


to make entry under said section does include one who has made an entry under i 
the cominntation provisions of the homeste: id Jaw... 


eran y Bliss to the Conninioner of the General Land. Office, A ugust 
(W.V.D) 8, 18.98. ce | (G. B. G.) 


In July, 1888, Masten Harris made homestead entry, in the State of | 
Kansas, for the SW. 4 of the NE. 4 of Sec. 7, T. 9, R. 21 W., Sixth. — 
P. M., which entry he commuted to cash in February, 1890, | 

On December 2, 1891, he made homestead entry for the 8. 5 of the 
NE. 4 and the N.4 of the SE. + of Sec. 8, T. 9 S., R. 23 W., Kirwin, 
Kansas, which entry was canceled, July 8, 1893, on a contest for aban- 
donment and failure to reside upon and cultivate the land. 

On January 27, 1894, he made homestead entry for the 8. 4 of the 
NE. 4 of See. 7, T. 18 N. hk. 8 W., Kingfisher, Oklahoma, and in April 
follo alae he applied for ‘ restor ion of his homestead right. | 

On May 9, 1894, his application for restoration, etc., was denied. 
From. this ae he did not appeal, and on March 20, 1895, his said 
entry of January 27, 1894, was canceled. 

-On. August 4, 1895, he made homestead application for the land now 
in poner 10. -wit: the N. 4 of the SW. 4 and the N. 4 of the SH. 4 

of Sec. 35, T. 15 N., BR. 10 W., Kingfisher, Oklahoma, 
| On‘December 14, 1895, John Walker applied to enter the SW. 4.of 
said section 35. Walker’s application was rejected by the local officers: 
1st, because the tract applied for was covered by a townsite applica- 
tion, and, 2d, because of the DEIOE application of Harris. Walker 
appealed. 

Your office, by decision of Maioh 17, 1896, rejected Harris’s epee 
tion, on the ground that he had sheretofore exhausted his homestead. 
right, and it appearing that the townsite application had been aban- | 
doned, closed the case as to that application, and directed the allow- 
ance of Walker's application. : 7 
_ The appeal of Harris brings the case. here, : 

The land in controversy is situated in that part of the Indian country | 
ceded to the United States by the Muscogee 0 or Oreek Indians, Janu- 
ary 19, 1889. : 
The act of March 2, 1889 (25 Stat. 980-1005), says that the provisions 
of that act with reference to janie to be acquired from the Seminole 
Indians “shall apply to and regulate the disposal of the lands acquired 
from the Muscogee or Creek Indians,” and, as to the Seminole lands, . 
enacts that ‘‘any person who having atbenpted to but for any cause 
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failed to secure a title in fee to a homestead under existing law, or who 
_ made entry under what is known as the commuted provision of the 
homestead Jaw, shall be qualified to make a homestead entry upon said 
lands.” 
In the case of James Ww. Lowry (26 L. D., 448), 1t was held (syllabus): 


In determining the qualifications of an applicant for the right to enter lands in. 
- Oklahoma obtained from the Semiuoles aud Creek or Muscovee Indiaus, as provided ° 
for in the first proviso to section 13, act of March 2, 1889, the status of the applicant 
at the date of his application must control; and if he has at such time, attempted 
to, but for any cause failed to secure title iu fee to a homestead under existing law, 

_or shall have made entry under the commutation provision of the homestead law, he 
is qualified to make entry under the provisions of said section. — a 


Harris is not a person “who failed to secure a title in fee i: a home- 
stead under existing law.” True, he failed to secure title to the land 
entered by him December 2, 1891, but inasmuch as he had already 
secured a title in fee to the land entered by him in July, 1888, he is not 
- within this provision of the statute. 

The statute does not include a person who re failed to secure title 
to some particular tract of land, if such person has secured title to 
other land under the homestead ae 

Harris is not therefore within this provision of the statute. 

He is, however, a person who “‘ made entry. under what is known as 
the commuted provisions of the homestead law,” and therefore within 
the rule in the Lowry case, above cited. The cancellation of his entry 
of January 27, 1894, and the denial by your office of his application 


for a roe eanietit of his homestead right are without prejudice to his © | 


right to enter the land embraced in his present application. | 
The decision appealed from is reversed, and the cause dora anciea: 

with directions to allow the application of Harris, unless mene? objec- 

tion appoore: : 


CIRCULAR. 


AMENDMENT TO RULES AND. REGULATIONS GOVERNING FOREST 
RESERVES. 


‘DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., August 3, 1898. 
Paragraph 21 of the rules and regulations governing forest reserves, 
issued June 30, 1897 (24 L. ‘D, 089),1s hereby amended to read as pak 
lows: 
FREE USE. OF TIMBER AND STONE. 


21. The law provides, that | a . 


The Secretary of the Interior may permit, under regulations to be prescrihed by 
him, the use of timber and stone found upon such reservations, free of charge, by 
hona fide settlers, miners, residents, and prospectors for minerals, for firewood, fenc- 
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ing, buildings, mining, prospecting, and other domestic purposes, as may be needed 
by such persons for such purposes; such timber to be used within the State or Terri-. 
tory, respectively, where such reservations may be located. 


This provision is limited to persons resident in forest reservations or 
within a reasonable distance thereof in the State or Territory where 
the forest reservation is located who have not a sufficient supply of 
timber or stone on their own claims or lands for the purposes enumer- 
ated, or for necessary use in developing the mineral or other natural © 
‘resources of the lands owned or occupied by them. Such persons, — 
therefore, are permitted to take timber and stone from public lands in 
the forest reservations under the terms of the law above quoted, 
strictly for their individual use on their own claims or lands owned or 
oceupied by them within the State or Territory where such reservation 
- is located, but not for sale or disposal, or use on other lands, or by. 

other persons: Provided, that where the stumpage value exceeds one 
hundred dollars, applications must be made to and permission given by | 


the em op arement 
BINGER HERMANN, | 


| Commissioner, 
Approved, August 3, 1898: | | 
| C. N. BLISS, 
Secretary. 


‘ ACCOUNTS~—SELECTIONS IN THE TERRITORY OF NEW MEXICO. 


CIRCULAR. 


Commissioner Hermann to the Governor, the Surveyor-General, and the 
Solicitor- General, of New Mexico, August 1, 1898. 


- Section 8 of the act of June 21, 1898, entitled “an act to make certain © 
grants of land to the Territory of New Mexico and for other purposes,” - 
constitutes the governor of the Territory of New Mexico, the surveyor- 
general of the Territory of New Mexico, and the solicitor-general of 
said Territory a commission under the direction of the Secretary of the 
Interior to select the land granted in said act. 

Section 11 of said act appropriates the sum of ten thousand dollars, 
or so much thereof as may be necessary, to be expended under the 
direction of the Secretary of the Interior, for the purpose of paying 
_ the expenses of the selection and segregation of the lands granted by — 
said act, including such compensation to said commission as the Secre- . 
tary of the Interior may deem proper. | 
In conformity with the provisions of said act, and. by virtue of the 
authority therein granted, the following regulations are hereby pro- 
muigated: 

The compensation of each of said commissioners is rene at the rate | 
of $200 per annum. 7 | 
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A locating agent for the commission will be appointed by the Seere- 
tary of the Interior, who will be allowed the sum of six dollars per day 
and actual expenses of transportation. 7 

A clerk for the commission will also be acpeited by the Secretary 
of the Interior, with compensation at the rate of $1,000 per annum. 

An allowance for office rent, fuel and lights for commission, not to 
exceed $200 per annum, is alse authorized. 

The surveyor-general of New Mexico will be appointed a special dis. 
bursing agent, and as such will receive advances from the appropria- 
tion of $10,000 provided in section 11 of the act above referred to, and ~ 
will pay all expenses of the commission, except the compensation and 
expenses of the locating agent, who will render his accounts for com- 
pensation and expenses to this office. The expense account of the 
locating agent must be supported by proper vouchers, and the account 
and vouchers must conform to the requirements of circu] ar of “ingtruc- 
tions governing traveling expenses and other allowances, and prepara-— 
tion of weekly reports and accounts,” dated March 6, 1894, 

The weekly reports provided for will be rendered to this office by the 
locating agent on General Land Office blank form, 4-489), with which he 
will be furnished. 

Expenditures not authorized by said circular or specially authorized | 
by this office will be disallowed. 

The locating agent cannot employ or appoint sauistanie or sub- -agents 
to make non-mineral affidavits or for other purposes with compensation 
or expenses to be paid by the United States. 

_ ‘The registers’ and receivers’ fees of one dollar for each final ieeatioti 

of one hundred and sixty acres, as fixed by section 2238, Revised Stat- 
utes, and by paragraph 14 of circular of July 20, 1898 (27 L, D., 281), 
required to accompany each list, must be paid by the Territory of New 
Mexico, All the expenses incurred by the commission in proceedings 
to determine the mineral or non-mineral character of lands, as provided 
in “United States mining laws and regulations thereunder,” approved 
December 15, 1887, sections 104 to 108, inclusive, under the head of 
_ & Railroad and State selections,” must also be paid by the Territory. 

The surveyor-general and special disbursing agent will make requisi- 
tion for funds to pay compensation of commissioners and clerk, office © 
rent, stationery blanks and any other authorized expenditures, and 
will render a: quarterly disbursing account therefor under the appro- 
priation above referred to. | 7 

Approved, 

C. N. BLISS, Seoreiany: | 
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| PAYMENT-—PUBLICATION OF FINAL PROOF NOTICE. 
GRAPHIC PUBLISHING COMPANY. | 


Money deposited with the receiver, in accordance with official instructions, to pay 

for the publication of final proof notice, is a payment to such receiver as a public. 

_ officer of the United States; and if the register, actiug under said instructions, 

' thereafter causes said publication to be made, his action constitutes au under- 

taking on the part of the government to pay for such service to the extent of 
the depoit made therefor. 


- Secretary Bliss to the Commissioner of the General Land Orica, Au gust 
(We Vv. De) | 5, 1898. (H. F. B.) 


With the letter of your office of August 30, 1893, there was trans- — 


mnitted the appeal of the Graphie Publishing Company from the - 


decision of your office of July 19,1893, disallowing the claim of said 
company for publishing the final ‘pnoor notices of Jose A. Gomez and 
Seth W. Hathaway, Del Norte, Colorado, land district. | | 
It appears from the papers submitted with your said letter that said 
company presented their bill for publishing said notices, claiming that 


_ the money was deposited by the claimants with the receiver in accord- 


ance with the circular of instructions of August 13, 1889, and that 
-gaid notices were sent to the office of said publishing company by the 
‘register in pursuance of said instructions, with the statement that the 
publication fee had been paid to the receiver. 

Your office, by letter of July 19, 1893, disallowed aid claim, upon 
the ground that it was the duty of the publisher to obtain his fee before 
he furnished the proof of publication. 

Upon motion for review your office, by decision of August 8, 1893, 
adhered to said ruling, in which it was said: : 


That the United States government made no contract with the Graphic Publishing 
Co. If the receiver at Del Norte, Colo., received the money to pay for the publica- 
tion of the notices in question he received the same as an agent or trustee of the 
party or parties making final proof. Receivers of public moneys are not permitted 
to make any contracts which will bind the United States government without special 
authorization from this office. This office has no funds at its command: from which : 
it can pay any claims not legally authorized. : 


The instructions (supra) relative to the Payment of cost. for ade or: : 
tising final proof notices are as follows: 


1. Registers of local land offices are not authorized to receive and retain money 5 
deposited to pay for publishing final proof notices, but all funds of this character 


| - are to be paid to the receiver. 


2, The receiver will notify the register that the necessary ‘deposit has been made, 
and the register will cause notice of intention to make final proof to be published. 

3. Settlers are not to be deprived of the right to make their own contracts for | 
publishing notice of intention to make final proof, and to make payment therefor 
directly to the publishers of the paper, after the notice has been prepared by the 
| register and the paper designated by him, on presenting to the register a statement 
from the publisher or his agent that the money for the payment, of said notice has 
been paid to, or deposited with said papasier. 
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A, Huis 5 of the “General Circular” of this office is modified to conform to these 
instructions. * 

If the claimants ddvosited the money with the receiver to pay for the 
publication of the final proof notices in accordance with the first, para- 
graph of said instructions, it was a payment to the receiver as a publi¢ 
officer of the United States, and not a payment to him as agent of the 
claimants. Smith v. United States,170 U.8., 372. If after such pay- 
ment had been made to the receiver, the register acting under the 
authority of the second paragraph of said instructions caused said 
publication to be made, it was an undertaking’ by the government, 
through its duly authorized agent, to pay for such service to the extent 
of the deposit made therefor. 

While there may be no fund or appropriation from wich this bill can 
be paid (it appearing that the receiver has absconded and is a defaulter), 
there is no reason why the Department should not recognize its just 
obligation to pay the same, in order that the attention of Congress may 
be called to the necessity of making an appropriation for such purpose. 

“The decision of your office is reversed and the case is remanded with 
directions to pass upon the. application 1 in accordance with the views . 
herein expressed. | 


INDIAN LAN DS_RETINQUISHMENT—APPLICATTON—APPROXIMATION, , 


DICKIE ¥. KENNEDY. 


A relinquishment ne a Crow Indian allokmant under the agreariont of December 8, 
1890, is not effective until approved by the Interior Department; but an entry 
of the land so relinquished prior to such approval, while irregular, is not. invalid, 
and will not be canceled where the relinquishment is subsequeutly approved. 
The fact that an entry is allowed on papers executed prior to the time when the. 
_ land is open to such disposal, is a matter as between the entryman and the gov- 
_ ernment, where it appears, on issue joined, that the entryman, as the ee set- 
_ tler, is entitled to make entry of the tract involved. 
The rule of approximation will not be enforced where it operates to deprive the 
_ entryman of his improvements, and the difference between the excess and the 
deficiency is but slight. | 


Secretary Bliss to the Commissioner of the ead Land Office, August 
CW. V.D.) | §, 1898, on Pid OO. 


The land tnvolved in this controversy is lot 5, sec. 34, and N. 4 of 
the NW. 2 sec. 35, T. 1 N., R. 26 E., Bozeman, Montana, jand district, 
and is within eat was formerly a part of the Crow Indian reserva- 
tion, a part of which was opened to settlement by the President’s 
proclamation of October 15, 1892 (27 Stat., 1036). In said proclama- 
tion appears this language: 


Whereas, it is stipulated and agreed by the second clause or section of ‘said agree- 
ment of August twenty- seventh, eighteen hundred and ninety-two, that all lands 


* Subsequently carried into General Circulars of 1892, p. 61, and oon p. 77. 
sa me ai 20 . 
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ceded by said agreement may be opened to settlement upon the approval of said | 
agreement, by proclamation of the President: Provided, That all lands within the 
ceded tract selected or set apart fur the use of individual Indians, and described in 
_the aforesaid schedules *‘A” and “B”-shall be exempt from cession and shal] remain - 
a part of the Crow Indian reservation, and shall continue under the exclusive con- 
trol] of the Interior Department until they shall have been surveyed and certificates 
or patents issued therefor, as provided in the agreement of December eighth, 1890, - 
or until relinquished or surrendered. by the Indian or Indians claiming the same; 
Provided further, That such lands shall be described as ‘set forth in schedules A. and 
B., and shall be exempted from settlement in the proclamation of the President 
opening the ceded lands, and that where lands so set apart are not described by 
legal subdivisions then the township or section, or tract of land, within whose 
limits such Indians’ selections are located shall not be opened to settlement until 
the Indian allotments therein contained shall have been surveyed and: proper evi- 
dence of title issued therefor, 


| By the 11th clause of the agreement with the Indians of December 
8, 1890 ( 26 Stat., (1041) it is provided: - | 


That all lands upon that portion of the reservation to. be ieiera ceded which, 
prior to the date of this agreement, have been allotted in severalty to Indians of 
_ the Crow tribe shall be retained and enjoyed by them: Provided, however, That such » 
Indians shall have the right at any time within three years to surrender his or her 
allotment, and select a new allotment within the retained reservation upon the 
same terms and conditions as were prescribed i in selecting the first allotment. 


Tt is further provided, That every Indian who shall surrender an allotment within — 


_ the time specified, that has- improvements npon it, shall have like improvements 
made for him upon the new allotment, and for this purpose the snm of five thousand 
- dollars, or'so much. of it as may be necessary, is hereby appropriated and set apart. 


The land was surveyed, and the plat received at the local office 
August 7, 1895. Notice was given that the Jand would be saber to 
entry after September 8, 1895. 

Of the land in controversy lot 5, sec. 34, and the NE, 4+ of the NW.4 | 
_of sec, 35 were allotted to an Indian called High Nose, and were included 
in the schedule of the President’s proclamation. 

It appears that on J uly 1, 1895, Edward B. Kennedy emesnted ae 
application to make a homestead entry of lot 5, sec. 34 (which contains 
21.28 acres) W. 4 NW. } of sec. 35; lot’7 (containing 34. 90 acres) and 
SE. 4 SW. 4 of sec. 26, anaiang a total of 176.18 acres. Allthe papers 
in eoanection with this entry are dated July 1, 1895, and all the affi- 
davits are of the same date. 

With the application to enter was eedonted the relinquishment of 
the Indian High Nose for all the land included in the application that 
had been allotted to him. His relinquishment is dated June 26, 1895, 
and is approved by “W. H. Steele, farmer in charge of sub-agency” 
and by the army officer “act?g U.S. Indian Agent.” Said relinquish- 
ment was forwarded through the regular channels and approved by 
the Secretary of the Interior October 12, 1895. | 
— The application is endorsed “ July 1, 1895, payment offered and relin- 
quishment filed,” also “not accepted for the reason that there is no Plat 7 
in this office for the land eouene to be entered.’ oan 
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The same. papers were again tendered and accepted on Be Seabee 9, 
1895. The certificate of the register to the application (form 4-007 7) is 
dated as of that date, but otherwise everything is dated July 1, 1895, | 
September 10,1895, William Dickie presented his application. to make | 
homestead entry of lot 5, see. 34; W. 4 of the NW. } and SW. 4 of the 
NW. 4 of sec. 35, and also filed an affidavit of contest apainat Ken- 
nedy’s entry, alleging prior settlement. | 
A hearing was had before the local officers, and as a result Hiey rec- 
ommended that the contest be dismissed. In deciding the case they 
were of the opinion that it was not necessary to review the testimony 
as to prior settlement: _™ | ; 
that any settlement by either nanie previous to sale and relinquishment ye said 
Indians was a trespass... . But should it be thought that settlement previous 
to relinquishment was necessary to show prior right as Depween the litigants, our. 
opinion would be in favor of Kennedy. 


‘On appeal your office affirmed the action below but principally upon 
: tiie ground that Kennedy was the prior settler on the tract. Where-. 
upon the contestant prosecutes this appeal. = 

From an examination of the testimony it is found that in your office — 
decision the facts as disclosed are fairly and sufficiently set forth and 


the Department concurs in the opinion that Kennedy settled on the 


_ Jand prior to any settlement made by Dickie. 

— Counsel for Dickie, in their brief, contend the land was not subject 
to settlement or entry until the Indian relinquishment had been 
_ approved by the Interior Department wher it“became subject to the 
settlement or entry of the first legal applicant; that the entry of Ken- | 


nedy is invalid for the reasons, first, because made before the relinquish- 


ment was operative; second, because it was made upon papers executed 


prior to the time the land was subject to entry; and third, because the ~ 


land included in his entry is in excess of one hundred and sixty acres. 


_ These questions are now for the first time presented for consideration, 7 


by the brief filed by Jocal counsel. They are not even suggested in the | 
specifications of error, the errors there assigned pene. those, of fact 
only. | 
. The NW. m of the NW. i + of sec. 35, upon which both eattics liereto 
made their settlement, was not. inclnded i in schedules A and B—the rest 
of it was. Under the terms of the proclamation therefore the tract 
described was made subject to entry by the proclamation, while the 
balance was exempted from settlement, and were not “ opened to settle- 
ment until the Indian allotments therein contained shall have been sur- 
_ veyed and proper evidence of title issued therefor.” The exact date of 
the allotment to the Indians does not appear, but it is not considered 
that this is material to the issue here presented, for the reason it is 
conceded that they were made prior to their first acts of settlement. _ 
At the time Kennedy made his entry the Indian relinquishnient had 
been executed and approved by the Indian agent. While it is true 
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that the relinquishment aid not become absolated in its character until 
approved by the Interior Department, yet it evidenced the intention 
of the Indian to relinquish his allotment and it is presumed that for 
this reason it was allowed. Under the cir cumstances; while the entry : 
1s perhaps irregular, it is not considered illegal. 


_ It is not considered that Kennedy’s entry was void because made on 


| papers executed prior to the date when the land was subject to entry. 
In the case of Smith v. Malone (18 L. D., 482), and the subsequent 
cases following that doctrine, the several applications were rejected by 
— the local office and did not become a matter of record. This entry was | 
not.attacked by the contestant on that ground, and the defendant has 
had no notice of any such objection till the case came before the Depart- 
ment. His entry was allowed by the local officers, and it has been — 
determined in the issues joined that he is the prior settler on the tract. 
It is therefore purely a matter between him and the government, and 
. under the circumstances there is no reason why he may not amend his 
papers and file them as of the date of his entry. | 

Kennedy’ s entry is not. void for CXCESS. The rule is. that 


where the difference between the eXCeSS and the deficiency that would be produced — 
_ by approximation is but slight, the entry may be allowed to stand as made. (Ver- 
non B. Matthews, 8 L. D., 79); also the rule of approximation will not be enforced 
where it operates to deprive the entryman of his improvements, aud the difference — 
between the excess and the deficiency i is but slight. (Davis v. No. Pac. 27.L. D.,78.) 


Applyin g these rules to the case at bar it is found that ‘Kennedy has 
improvements on lot 5, the smallest legal subdivision, consisting of | 
some breaking and his residence, which is on the line between that lot 
and the subdivision east. He would therefore not be required to relin- 
quish either of these. The next smallest tract, lot 7, has 34.90 acres. 
This would cut the entry down to 141.28:18.72 acres ious than a quarter- 
section. The excess aS the entry now stands is but 16.18 acres, 2. 54 


| 7 acer es less than the deficiency would be by deducting lot 7 


Your office Jadgment 1 is affirmed. 


HOMESTEAD CONTEST—ABANDONMENT. 
-LUELLIN V, ADAIR. | 


A charge of abandonment against a onesie entry is sok: established, where the 
absence shown is subsequent to a: cane of five years continuous residence on 
the tract involved. : 


Secretary Bliss to the Commissioner of the — Land Ofiee, August 
oe ee 5, 1898. _ (Je L. McC.) 


James E. Adair, on June 2, 1891, made homestead entry for lot 3 of - 
the NE. 4 of sec. 19, T. 31 N, R, 9 W., and the E. 4 of the NE. 2 of see. 
24, T. 31 N., BR. 10 W, Ironton land district, Missouri. | 
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On January 19, 1896, eae Luellin initiated contest against said 
entry, chargin 2 abandonment, | 
Pursuant to notice the parties appeared before J olin T, Lynch, notary 


public at Houston, Missouri, on March 10,1896, at which timeand place 


the plaintiff introduced his witnesses, who Were Cross- examined ed 
defendant’s attorney. 3 | 

The defendant, and the local officers, allege that the moras uu 
above named refused the defendant the right to offer testimony in his 
own behalf. This allegation is denied by counsel for the plaintiff. — 
Under the circumstances of this case it does not matter wheth er this 
statement is true or not. | 

The testimony taken at the hearing showed that the entrym an, Adair, 
has not resided on the land since 1893; but that it has been occupied 
and cultivated by his tenants. 

Jt was further shown that Adair had resided upon, improved and 
cultivated the land trom 1887 to 1893. 

The local officers found: 7 | 

From the testimony presented it appears that the entryman, James E. Adair, 
resided upon and improved the Jand embraced in his said homestead entry No. 11,163 -- 
for five years or more—residence being prior and subsequent to date of entry. ° . 

Hence they held that his entry ought not to be disturbed. 

The contestant appealed to your office; which, on November 24, 1896, 
affirmed the decision of thé local office. : | 

The contestant has appealed to the Department, the gist of his sev- 
eral allegations being contained in the first, to wit: “Residence before | 
filing does not run on a homestead entry.” — 

Counsel for contestant has apparently seeneonel the act of May 14, 
1880 (21 Stat. 140), the third section of which provides that the right 
of a homestead entryman “shall relate back to the date of settlement.” 
This means (inter alia) that the law is satisfied when an entryman has 
shown five years’ compliance with law after the date of his settlement.. . 
In the case of Falconer v. Hunt et al. (6 L. D., 512), one Alexander W. 
- Cameron made homestead entry December 8, 1882, and final proof May 
28, 1883. The contestant in that case contended that such final proof 8 
was insufficient because it did not show compliance with law for five 
years after entry; but the Department said (page 517): 

Cameron’s actual residence on the land covered a period exceeding five years next 
preceding tbe date of final proof. His improvements were valuable and extensive, 
his good faith at that time was manifest, and there was then no adverse claim. The 
bare technical objection to his final proof should not be allowed to defeat the mani- © 
fest object and purpose of thelaw. His proof was sufficient and is hereby affirmed. — 

Many cases of a similar character might be cited. . 

It is true that, in the case above cited, Cameron had made final prone 
and such final proof showed: compliance with the homestead law for the ~ 
five years immediately. preceding. final proof, while in the .case at bar 
final proof had not been made. Nevertheless the. period within which 
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‘final proof might be made had not expired, In this respect the case 
comes within the departmental piney in the case of Thomason ». 
Patterson (18 L. D., 241,. 244); Pea 


Residence upon a homestead is not required after the expiration of oe years as a - 
pre-requsite to patent; nor does a change of residence after that period forfeit a ri ight 
already acquired. (Lawrence v. Phillips, 6 L.D., 140.) _ 

The conclusion reached by the local officers and your office desidion of 

November 24, 1896, dismissing Luellin’s contest is affirmed. 


ed 


R. M. ‘SNYDER. 


Motion for review of depar tmental decision of June 20, 1898, 27 L. D., 
oP denied by Secretary: nee een 9, 1898, 


RAILROAD GRANT_TIMBER CULTURE APPLICATION. 
DREW 2%, NORTHERN PacrFic R, Rk. Co. 


' The ruling of the United States Supreme Court in the Ard- Brandon case that the 
failure of a settler to appeal from the rejection of his application to enter did 
not defeat his rights, where he remained in the occupancy of the land, should 
not be extended to the case of a timber culture applicant, especially in view of 
the repeal of the timber culture law. 

A tiniber culture application for land covered ie a valid subsisting railroad indem- 
nity selection creates no vight that is protected uncer ine saving clause i in the 
act repealing the timber culture law... ‘ : 


Secretary Bliss to the Commissioner of the General Land Office, Ae 
en! 12, 1898, — _ (EF. W. ©.) 


With yonr office letter of October 5, 1896, was tr ‘ansmitted ab ot : 


‘ for review of departmental decision of J aly 93, 1896 (not reported), i 


the case of John Drew v. Northern Pacific Railroad Company, Gee 
the NE. 4 of Sec. 7, T. 17 N., BR. 46 E., Spokane land district, Washing- 
ton. This motion was entertained and returned for service by letter of 
November 16, 1896, and is again returned, with evidence of sens by © 
‘your office letter of December 17, 1896. 

The tract involved is. within the indemnity limits of the grant to said 
company, and was inelnded in the company’s list of selections filed 
- March 20, 1884 (list No. 3), This list was not accompanied by a desig.’ 
- nation of losses, but was protected by departmental order of May 28, 
1883, which permitted this company to make selection without a desig- 
ana of losses. The company was: subsequently, under the order in 
the La Bar case (17 L. D., 406), required to file a list of losses for all 
previous selections made without designation. It has since filed a list 
of losses, the validity of which need not be considered in disposing of 
the matter now under consideration. | 

The present case arose upon the timber culture spulicatign of Drew 
tendered June 27, 1892. In support of said application he alleged resi- 
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dence upon the land continuously from the spring of 1881. It was 
shown, however, that he. had exercised both his homestead and pre- | 
emption rights prior to the company’s selection of 1884, so that his 
claim rests solely upon his timber culture application, which was pre- 
sented after the repeal of the timber culture law, and, independently 
of the question as to the right of the company under its pee On, was 
properly rejected. 

It is alleged, however, that prior to the offer of said fiisser culture 
application, Drew had filed two other applications under the timber — 
culture law—one on July 3, 1883, and the second November 28, 1884, 
These applications were both rejected—the first on account of the 
Indemnity withdrawal for this grant, which was then recognized. 
From the rejection in 1883 Drew failed to appeal. From the rejection 
of May 28,1884, an appeal was filed but the same was refused to be — 
entertained by your office, because not served upon the company. | 

The only question raised by the motion for review worthy of con- 
sideration is as to the rights of Drew under these applications which 
were presented before the repeal of the timber culture law. _ 

- Since the decision of this Department in the case of the Northern — 
Pacific Railroad Company v. Guilford Miller (7 L. D., 100), it has been 
uniformly ruled that the orders of withdrawal of indemnity lands on | 


account of this grant were in violation of law and of no effect except to 


mark the boundaries within which selection might be made, and that 
Jands within the indemnity limits were subject to other appropriation 
until duly selected on account of the grant. | 
- The rejection of the first application presented by Drew in 1883, prior 
to the company’s selection, was therefore erroneous, but Goi ‘Said 
rejection Drew failed to appeal. | 

It is true that in the case of Ard v. Brandon (156 U. S., 937), the court 
held, where the application of a settler to make homestead entry was 


: Srongtally rejected and the party acting upon the advice of the local 


officers did not appeal but continued in the occupation of the land, that 
his rights were not affected by the fact that he took no appeal. 

In the present case the party’s right, if any he has, depends alone 
. upon the timber-culture application presented, as hefore stated, on J wy 
3, 1883. 

By the act of March 3, 1891 (26 Stat. 1095), the timber- culture law 
was repealed. The only rights saved alee the passage of said act 
were. those covered by the proviso, which reads as follows: 

That this repeal shall not affect any valid rights heretofore accrued or accruing 
under said laws, but all bona fide claims lawfully initiated before the passage of this 
act may be perfected upon due compliance with law, in the same manner, etc. 

I do not think it can be said that Drew secured any valid right by © 
the presentation of his application in 1883, for the reason that the same 
- was not prosecuted by appeal after its rejection. But on the contrary, 
the same would seem to have been abandoned by the tender of the 
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second application oa November 28, 1884, and I do not think the hold- 
ing made in the Ard-Brandon case, supra, should be so extended as to 
apply to this application, especially in view of the repeal of the timber-. 
culture law. (See Tubbs v. Northern Pacific Railroad Co., 27 L. D., 86.) 
The. second application was properly rejected, the land fede in the 
meantime been selected by the railroad company, which selection, as 
before stated, was not accompanied by a designation of losses, but was 
protected by the order of May 28, 1883, and was therefore a bar to 
| Drew’s second application. From this rejection he attempted to appeal, 
and even if the irregularity in the matter of the appeal be waived, it 
must be held that the rejection was a proper one, and that by this 
application he was not brought within the saving clause contained in 
the first proviso to section one of the act of March 35, 1891, supr o : 
repealing the timber culture laws. 
It is clear that no rights were gained by the third application, pre- — 
sented after the repeal of the timber culture law, and upon which, as. 
before stated, this controversy arose. In view of the repeal of the - 
timber culture law, the rejection of said application was warranted _ 
without considering the question as to the regularity of the company’s | 
selection. | 
The previous decision of the Department, sustaining re rejection of 
this application, is therefore adhered to, and the motion is eee 
denied. 
It is not the ntanbon of the Department by this action to in any | 
wise pass upon the question as to the sufficiency or regularity of the 
selection made by the company covering this tract. | | 


INDIAN LANDS—ALLOTMENT—ESTATE BY CURTESY. 
St. DENNIS v. BREEDAN. 


Under the act of March 3, 1885, providing for the allotment of Umatilla lands, the 
laws of the State of Oregon, from the time of the issuance of the trust patents, 
determine questions of descent in the event of an allottee’ s death; and by such 
laws the husband of a deceased allottee is entitled to an estate by curtesy in the 
allotted lands. 


Assistant ea: y General Van Devanter to the Secretary of the Ties : 
3 August 12,1898. (WL LP. | 


I al in receipt by your reference, with request for an opinion on the 
question presented, of the letter of the Commissioner of Indian Affairs, 


dated November 1, 1897, and accompanying papers in the matter of the 


— controversy between D. St. Dennis and Thomas Breedan as to the right 
of possession of the E% of the NWi of Sec..5, T. 3 N., R. 35 B., W. M,, 
Oregon, being the lands allotted to Rosa St. Dennis, afterwards Bree- 

dan, a Umatilla Indian. | | 
By the act of March 3, 1885 (28 Stat. vee) it was directed that lands : 
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be allotted to the Indians upon the Uinatilla reservation in Grevon: 
The provisions of that act as to patents are as follows: 


The President shall cause patents to issue to all persons to whom allotments of 
land shal be made under the provisions of this act, which shall be of the legal 
effect, and declare that the United States does and will hold the land thus allotted, 
for the period of twenty-five years, in trust for the sole use and benetit of the Indian 
to whom such allotment shall have been made, or in case of his decease, of his heirs 
according to the laws of the State of Oregon, and that at the expiration of said. 
period the United States will convey the same by patent to said Indian, or his heirs 


as aforesaid, in fee, discharged of said trust and free of all charge or incumbrance » 


4 


whatsoever: Provided, That the law of alienation and descent in force in the State 
of Oregon shall apply thereto after patents have been executed, except as herein 
otherwise provided. 7 


The land involved in this controversy was allotted to Rosa St. Dennis, 
who afterwards married Thomas Breedan, a white man. Said allottee 
died about December 1895, leaving surviving her her husband, Thomas 
Breedan, and three minor children, Lillie, Roy and Ralph Breedan. It. 
seems that the surviving husband has remained in possession of the 
allotted land claiming the right thereto as tenant by the curtesy under 
the laws of Oregon. D. St. Dennis the father of the deceased allottee 
was appointed guardian of the minor children and invoked the aid of 
this Department to secure possession and control of said land. The 
matter was submitted upon an agreed statement setting forth the facts 
substantially as above stated and concluding with the following: 

This statement of facts is submitted to the Department for its decision as to who 
is entitled to the possession of said lands since the death of the allottee thereof; 
whether her husband, Thomas Breedan, or her father a8 guardian of her children, 

' The Commissioner of Indian Affairs on July 31, 1897, decided that 
Thomas Breedan, the surviving husband, is entitled to a life estate in 
said lands, es ercunen an appeal was taken to this a paLnene and 
the matter was referred to me for an opinion. \ 

The statutes of Oregon (Hill’s Annotated Laws of Oreg on, 1887, Sec. 


2983,) recognize the estates by the curtesy in the following iene anes 


- When any man and his wife shall be seized in her right of any estate of inherit- 
ance in lands, the husband shall, on the death of his wife, hold the lands for his life,’ 
as tenant thereof by the curtesy, although such husband and wife may not have had 
issue born alive. 


Section 3998 of said laws provides that real property shall ioséena 
in equal shares to the children of the decedent, and section 3110 in the 


‘same chapter contains the following: 


Nothing contained in this chapter shall affect or impair the setts of a husband a as. 


_ tenant by the curtesy, nor that of a widow as tenant in dower. 


The decision of the Commissioner of Indian Affairs refers to and fol- 


lows a decision of the circuit court of Oregon for Umatilla county in a 


case involving a similar question. That court held that the surviving 


husband of a deceased allottee, who left children also, is an heir of such _ 


decedent under the laws of Oregon and entitled to have and hold all 
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‘the real property of the decedent during the time of his natural life. 
- The complainant in that case in whose favor it was decided was D. St. 
Dennis, who is now seeking to secure a different construction of the law 


by this Department. It is asserted that the two cases are not alike 


because here it is admitted that the three minor children are the only 
heirs of the deceased allottee. This is not correct because the agreed. 
statement simply states that the allottee died leaving surviving her, 
her husband and three minor children. It is further claimed that the — 
decision of the circuit court should not be con sidered or followed because . 
the decree was absolutely void for want of jurisdiction in the court and. 
because that court is not one of finalresort. Itis true that the decision 
of that conrt would not necessarily be binding upon this Department as 
a precedent, and in view of this it is not necessary now to determine : 
whether there was authority to render the decree there. 

The general rule is that the right by curtesy attaches to an equitable 
as well as to a legal estate and this rule has been specifically announced 
by the supreme court of Oregon (Gilmore v. Gilmore, 7 Or., 374). The 
husband of a deceased allottee would be entitled to an estate by cur- 
tesy in the allotted lands of which his wife died seized unless the law 
under which she held title is to be construed as barring such an estate. 

One of the objects in making allotments of lands to individual 
Indians is to break up the tribal relations and to place the allottees as 
far as possible upon the same footing as to pr OBER. rights as their 
white neighbors. 

It was, however, deemed necessary to continue for a period certain 
restrictions upon their use of the lands allotted and hence there was 
inserted in the law authorizing allotments a restriction against aliena- 
tion for the period, in this case, of twenty-five years. It was, however, 
specifically provided that the heirship should be determined by the 
laws of Oregon and that the law of alieuation and descent in force in - 
that State should apply after patents should be issued except as other- 
wise provided. The exception is evidently as to the right of alienation 
during the period of twenty-five years. It might be claimed that the 
phrase “after patents have been issued” operates to defer the opera- 
tion of the laws of Oregon as to alienation and descent upon these 
lands until after the final patents have been issued at the expiration of 
the period of twenty-five years. But this would bea gainst the general 
intention to bring these people under the operation of all the laws of 
the State as fast as practicable. The object of the proviso quoted 
above was to furnish a rule to determine the heirship in cases where — 
the allottee should die before the issuance of the second or final patent. 
Upon the issuance of that patent the right of the allottee to the land . 
became full and perfect, relieved of all control or supervision of the | 
United States, and the Indian having become a citizen there could be 
no necessity for a declaration as to what laws of alienation and descent . 
should thereafter control. It was the evident intention to make these 
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inaas aad to the laws of the State of Oregon from the time of the 
issuance of the trust patents except as to the right of alienation. | 

After a careful consideration of the question submitted, I am of the 
opinion, and so advise you, that the surviving husbaud of this deceased 
allottee is entitled to an estate by the curtesy. in the land in question. 

The papers submitted are. herewith returned. 

_ Approved: 

C. N. BLIss, Secretary. 


RIGHT OF WAY—ACT OF MAY 14, 1896—-FOREST RESERVATION. 
CRYSTAL LAKE IRRIGATION AND POWER COMPANY. 


In the case of an indemnifying bond furnished by an irrigation company, on appli- 
cation for a right of way across a forest reservation, where the surety is a com- 
pany duly certified as authorized under the act of August 13, 1894, to act in such 
capacity, it is not necessary that such surety should furnish a statement as to 
its assets and liabilities. 

The act of May 14, 1896, in granting a right of way across public lands and forest 
reserves ‘‘together with the use of necessary ground, not exceeding forty acres,” 
while restricting the area that may be thus used doos not limit such use toa 
single tract. 


Seer etary Bliss to ie Commissioner of the General Land Office, July 29, 


1898, (A. M.) 


You transmitted to the Department with your letter of the 5th 
instant a certified. copy of the articles of incorporation and proofs . of 
organization of the Cry stal Lake Irrigation and Power Company; also~ 
@ map aid other papers in the matter of its application for permission 
to use right of way under the act of May 14, 1896, 29 Stat., 120, and — 
recommended that the papers be filed of recor and that the permis- 
sion asked for be given as to the even numbered sections of pupne | 
lands.. 

The right of way involved in the application of this company lies - 
within the limits of the San Gabriel timber land reserve and the com- 
pany has stipulated -that it will not cut timber other than is necessary 
for the proper occupation of the right of way and that the right of way 
will be located so as not to interfere with the proper occupation of the 
reservation by the government. This stipulation is supplemented by 
the report of the special forest agent and superintendent that the pro-. 
posed right of way will not interfere with the proper governmental 
occupancy of the reserve nor with the enforcement of the rules and 
regulations for. its care. 

You have called attention to the bond furnished by the company in 
compliance with amended paragraph 11 of the rules and regulations 
governing forest reserves (26. L. D., 421), in the sum of $1,000, the 
amount fixed by your office, and to the absence of the statement of the 
assets and liabilities of the surety to the bond, which is the American 
purey Company of New York. 
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— On this point you have anbaiteed the query whether this statement. 
is essential inasmuch as the company has been certified as being quali- 
fied under the terms of the act of August 13, 1894, 28 Stat., 279, and in 
| view of the fact that the bond is for the purpose of iudemp tention. 

It is not deemed necessary that the surety should supply the state- 
‘ment, etc., referred to, for that is a requirement of the regulations 
| respecting the bond that is required to accompany a contract and to 
ensure its faithful execution. It could add nothing to the sufficiency of 
the bond in this instance. : | a a 

Your statement that the bond appears to be satisfactory, except as 
you have indicated, is held to be equivalent to your.approval thereof as 
provided in the amended rule heretofore mentioned. - | 

In the matter of the approval of a bond of this character it is dir ected 

— that hereafter when one is submitted to your satisfaction it shall be 
endorsed with your formal approval. 
_ You have further adverted to the fact that the odd- numbered sections 
affected by the right of way are within the overlapping limits of the 
Atlantic and Pacific and Southern Pacific Railroad grants held to have 
been forfeited by the decision. of the Supreme Court, 168 U.5., 1. 

In view of the instructions relating to the reservation of these lands — 
it is your opinion that the application cannot stand as to the odd-num- 
-bered sections, hence your recommendation that the permission be con- 
fined to the even numbered sections. 

The act authorizes the granting of permission for the use, in addition 
to the twenty-five feet right of way, of the “necessary ground, not 
exceeding forty acres, upou the public lands and forest reservations.” 

The ground which the company has designated for use is in four 
tracts aggregating 19.90 acres and this designation is held to be within 
the meaning of the act which does not confine the use of the necessary 
ground to a single tract, but restricts the area of the ground for the 
use of which it provides. - | 

In accordance with your recommendation I have granted permission 
for the use of the right of way by any, endorsement on the map to that 
effect. 3 

The alap and papers are returned herewith for filing. 


RESERV OIR—SURVEY—DEFINITE LOCATION _CONSTRUCTION. , 
JOHN B. WILSON. BT AL. | 


The dates of the survey and definite location of a reservoir are ann essential, where 
the map is not filed until after construction. 


Seer eta y Bliss to the Commissioner of the General Land Office, Aug gust 
4/1898 | (A.M) 


3 Tides cover of your letter of the 28th aléine: you submitted a map, 


- with field notes of survey etc., filed by John B, Wilson and John D. 


Thompson under sections 18 to 21, act of March 3, 1891, 26 Stat., 1095. 
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The map shows the Rocky Reef, Elizabeth and Dry Creek reservoirs 
in Lewis and Clarke county, Montana, which were constructed in 1888. 
Their aggregate area is represented to. be 1,590 acres and their aggre- 
gate capacity is estimated to be 3,200 acre feet. 

You have called attention to the omission from the affidavit of the 
engineer of the date of the commencement and completion of the survey - 
and to the omission from the certificate of the applicauts of the date of 
adoption of the survey as the definite location of the reservoirs. In 
this connection you have expressed the view that as the dates of sur- 
vey are mentioned in the sworn field notes and that as the above act 
of 1891 does not limit the time within which maps of reservoirs, etc., 
theretofore constructed may be filed, it is not necessary that, the omis- 
sions be supplied. You have sccordingly recommended the BpDEONe 
of the map. 

The map of these constructed reservoirs is satistaatoes, as presented 
and the requirements as to dates of survey and of definite location 
which are imposed in case of maps of definite location filed in advance 
of construction are not essential to the disposal of the case before me, 
The applicants have certified that the reservoirs are desired for the. 
sole purpose of irrigation and I ae arn approved the map as 
| recommended. | 


| 


RESIDENCE—ABAN a MENT—LEAVE OF ABSENCE. 
. IRONS v. BALDOCK. 


As between a ‘settler, whose absence from the land is due to the sickness and neces- 
sities of his family, and an entryman who is not acting in good faith in the 
matter of complying with the law, the absence of such settler will not defeat 
his right as a prior settler on the laud. 

The leave of absence accorded by section 3, act of March 2, 1989, does not include 

_ settlers who have no claim of record, 3 


Secretary Bliss to the Commissioner of the General Land Office, August 
(W.V.D) 12, 1898: (PLL. 


It as that Albert W. Baldock inade homestead entry of the 
SW. 4, Sec. 22, T. 23 N., R. 6 W., Enid, Oklahoma, land district, on 
isepteniber 29, 1893, and on the following day Oliver L. Irons filed an 
affidavit of sonest. alleging prior settlement. 

. A hearing was iad and as a result the local officers recommended 
that the entry be canceled and [rons be permitted to euter the land. 
"On appeal, your office, by decision of January 31, 1896, affirmed the 
action below, but at the same time ordered a farther hearing: upon the - 

application of Baldock upon a showing made by hin that Irons had 
abandoned the land. : 

Service of notice of this hearing was made on Irons, and eatine 


was had before the local officers. In relation to Baldock they use the < 


following language: 


It further appears to be questionable whether or not Baldock has apace, in good . 
faith, with the law as to his residence thereon; his improvements are very small, 
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| ai has done but little worl thereon in- more vita a years’ time for one who in 
good faith intends to make his homestead thereon, he has principally visited the 
land at night, sleeping there at night and returning to town the following morning 
and his family, consisting of his wife, living i in town as much, or more, than he aia 
and it not satisfactorily appearing {rom the evidence how much time he has achially 
_ lived upon the land, makes the question of his residence thereon very doubtful, but 
as he relies upon his entry and is not charged with the abandonment of said tract we 
are of the opinion that his entry should remain intact, . 
| They recommended that L[rons’ contest be dismissed, on the ground 
that he had abandoned the land. * | 
_ Trons appealed, and your office, by decision of October 7 , 1896, held. 
that the finding of the local office as to the want of good faith on the 
part of Baldock was borne out by the evidence; that Irons went to the - 
local office before he went away “‘to get a leave of absence, and he was 
informed that he could not get one,” and. your office held that he © 
should not have been denied a leave of absence because he had not actually “filed,” 


as he had done all he could, in the face of Baldock’s existing entry, and asserted his 
prior right by filing his paneeet watch was equivalent to a “filing” ine Ba) 


o his’ right. 


| The action of the logal office was reversed; whereupon. Baldock pros- . 
ecutes: this appeal. 

On the facts as disclosed by fhe ientinenys at both hearings, your 
office substantially agrees with the local office, and from an examina-_ 
tion of the record the Department concurs therein, | that is, that Irons. 
was the first bona fide settler on the land; that he remained there with 
his family from September 13, 1893, to April 20, 1895; that on the last 
named day he left the land with his family and part of his household 


effects and did not return till March 14,1896; after the service of notice 


on him of the second hearing; that thote Was. apparently no bona fide 

attempt made by Baldock to comply with the requirements of the home- 
— stead jaw, and whatever he may have done 1 in | that direction was a mere 
- pretense. : 
- From an examination of the testimony it itis sfoatid that in your office 
decision the facts and. circumstances which rendered it necessary for 
Irons to Jeave the land in order to support his family, and the misfor- 
tunes which detained him, are detailed with substantial accuracy, and 
It is not deemed necessary to recapitulate them here. It is sufficient to 
say that under the circumstances he would have been less than human 
not to have used any means in his power to relieve the threatened dis- 
tress to himself and family at the time when he left the land, and the 
subsequent illness of his wife and children, and his inability to provide | 
them with the comforts of lite, were misfortunes that prevented his 


earlier return to the land. 


There evidently was no intention on ‘ie cet of Trons te abandon the 
land when he went away. He left most of his household effects in his 
house, and his farming implements, with the expressed intention of 
returning. According to the testimony of his physician, he did return 
as soon as his family \ was oa to travel. , . | 
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It is true he remained absent nearly a year, but this can not be taken © 
- advantage of by one who is not acting in good faith himself, as is found 

‘to be the.case with Baldock., By simply having an entry on the land 
and for more than two years failing to evince an honest effort to comply | 
with the requirements of the law, can not give an entryman any supe- 
rior right over the claim of a prior settler who has honestly made all 
effort in his power to comply. therewith. 

The question of abandonment is very largely one of intent. Itis clear 
trons did not intend to abandon the tract. He returned and renewed, 
or established, his residence thereon prior to any bona fide residence 
on the part of Baldock and his (Irons’) claim mwnust be held to be superior — 
_ to Baldock’s. 
The Department does nit concur in the interpretation of your office | 
of the act of March 2, 1889 (25 Stat., 854). Section 3 of said act pro- 
vides that the register and receiver, for any of the reasons therein 


specified, may grant leave of absence to any settler ‘‘from the claim —. 


upon which he or she has filed.” The fact that one is simply a settler 
_ without any claim of record, does not bring him within the purview of 
the statute. The General Circular (page 17) specifically prescribes 
_ what shall be shown by the applicant, and the first is: “the character 
and date of the entry.” | 
For the reasons herein stated the decision of your office cancelling 
the homestead entry of Baldock is affir ae | Ps 


| SETTLEMENT RIGHTS—ABANDONMENT—SALE OF IMPROVEMENTS. | 
_DASHNEY v. PAGGANER. 


- The presumption of abandonment attendant upon the sale of improvements on a 

- tract of public land, can not be overcome by a showing that such sale was pro- 
cured through a fraud upon the rights of the vendor, where a third party, acting 
upon the evidence of such sale, in good faith thereafter papeoeee® said i MDEOYE: 
ments and makes entry of the land. — ; 


Secretary Bliss to the Commissioner of the General ian Office, AUG a 
-(W.V.D.) «12, 1898... (H. G,) 


John Dashney appeals from the decision of your office of November 
2, 1896, dismissing his contest against the homestead entry of Jacob 
Pagganer, made July 16, 1894, for the SW. 4 of Sec. 12, T. 11 N., BR. 9 
W., in the Vancouver, Washington: land district, and peu the day the 
bawiehio plat covering the said tract was filed in the local office. 

Subsequently to such entry, Dashney filed his application to enter 
the tract, alleging settlement on the same prior to the settlement of the 
entryman. A hearing was had, and the testimony was taken before an 
officer duly appointed for that purpose, at which the parties appeared 
and submitted their evidence. In consideration of such evidence, the — 
_ local officers found, substantially, that the contestant’s settlement was. 


x 
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made prior to that of the contestee, but, as ane contestant had, prior 
to the entry, sold his improvements upon the tract in controversy to 
— one McDonald, who, in turn, sold them to the entryman contestee, the 
latter was an innocent purchaser in good faith, had established a per- 
manent residence upon the tract, and had made substantial improve- 
- ments thereon, and was entitled to enter the tract. The dismissal of 
the contest was accordingly recommended. -Upon appeal, your office 
affirmed this decision and dismissed the contest. 

The evidence discloses that the contestant made settlement upon the 
tract on or about March 31, 1891, prior to the survey of the township, 
cleared some of the tract, but as the lines of the survey had not been 
run, built a house upon au adjoining section, and made but few improve- 
iene upon the disputed tract—a clearing of a few rods in area. He 
intended, however, to settle upon the disputed tract, and thought he 
- had done so. He was compelled to seek work away from the tract, and 
while engaged in a logging camp was severely injured. One of his 


~. legs was mangled by a log, and he was removed to a hospital, where 


he remained from May, 1891, until April, 1892. While in this condi- 
tion, his labors upon the tract were of necessity suspended, but were. 
renamed as soon as he was able to work, which was about us months — 
after his discharge from the hospital. | 
After he had been disabled about six days, and on May 26, 1991, A. B, | 
McDouald visited him at the hospital, and secured pane him the follow: 


ing instrument: 
Month of May 26th, 1891. 


| ASTORIA, ._ 
“This is to certify that I have sold my improvements on southwest quarter of 


See. 12 to A. B. McDonald. 7 
Jonny DasHyey, . 
JOHN LYNCH. 


- McDonald took possession of the premises, but although a married 
man did not remove thereto with his family. He removed the cabin — 
erected on the tract adjoining the land in controversy, and claims that 
he expended seventy-five dollars in. improvements thereon. On March 
11, 1892, he sold his improvements thereon to the contestee, Pagganer, 
for one hundred dollars in gold, and abandoned the tract. As before 
stated, Pagganer made his entry on July 26, 1894, the day when. the 
township plat was filed, prior to the application of Dashney made on 
the same day. After the recovery of Dashney from his injury, he has 
resided. upon the tract, and Pagganer has also resided thereon. Both 
of the parties have bean compelled to work away from the claim in 
order to secure a livelihood and means to improve the tract. 

The disposition of the case manifestly depends upon the effect of the — 
instrument delivered by Dashney to McDonald, and by the latter sur- 
rendered to Pagganer at the time of the sale - the improvements by. 
“McDonald to Paggater, as bearing upon the good faith of Dashney, the 
prior settler, and as indicating his intention to abandon the tract. 
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~ Dashney somite executing the instrument, but says that he did so 


-without receiving any consideration whatever, and that no considera- 


tion was mentioned... He.-testifies that McDonald threatened to “jump” 
the claim, and that he executed the instrument while under great pain 
and suffering, and in order to get McDonald “out of the hospital.” The 
instrument was written entirely by him, except.as to the signature of 


John Lynch below his name. McDonald claims that the contract was. 


that he should pay ten dollars down, and twenty dollars thereafter the 
first time he met Dashney, and that Dashney made no objection what- 
ever to executing the instrament. McDonald does not testify directly 
that he paid ten dollars to Dashnéy, and the latter denies that le 
received any consideration whatever... It is admitted that twenty dol- 
lars of the alleged agreed price of the improvements have not been 
paid or tendered to Dashney, and have never been demanded. 
 Pageaner insists that he was induced to purchase the improvements 


of McDonald from the fact that the latter had in his possession the | 
instrument purporting to sell the improvements, which was executed by — 


Dashney. The house erected by Dashney and removed by McDonald 
to the tract. was destroyed by fire and Regeaer had prior to its 
_destruction erected another dwelling. _ | . 
It is doubtful whether Dashney ever received aly consideration for 


the sale. McDonald does not directly swear that he paid a part of the | 


consideration upon the execution of the instrument, but testifies that 
he agreed to do so. Pagganer, however, insists that he relied- upon 


this instrument, and the price he paid is evidence of his good faith and — 


the lack of knowledge of the transaction between McDonald and Dash- 
ney which culminated in the execution and delivery of the written 
instrument of sale. Although Dashney wassprobably sufferin g from 
his injuries at the time he signed this instrument, yet he was able to 


write it out, and had possession of his faculties and was not under | 


duress. His explanation that he did so in order to get rid of McDon- 
ald is hardly plausible, yet it does appear that he was imposed upon. 


i However, le gave currency. by this document to his abandonment of 


the claim, and he can not now object to the effect of such an instru- 
ment, which led another to believe that he had abandoned it and who 
acted upon such belief. The case is one of great hardship, and were 
the contest oue between Dashney and McDonald, the rights of the 
former might have been protected, as the preponderance of the evidence 
seems to be that there was no consideration whatever for the improve- 
ments. Inasmuch, however, as Pagganer based his purchase from 
McDonald upon the instrument of sale, he stands in the attitude of an 
innocent purchaser for value without notice of the lack of considera- 
tion therefor. | . 

While the general docmae is that: a buyer acquires. by the sale no 


_ better title than his vendor had, even though he buy in good faith, for — | 


value and without notice, there are § some. Cee eouone to this milcue 
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in the case of negotiable instruments purchased before maturity for 
value, and the other where a bona fide purchase of property has been 
made from a seller who has obtained it through fraud. This latter 
exception—the one applicable to the case at bar—is allowed, because 
the seller has invested the buyer with the possession and apparent 
ownership of the property and must suffer from his misplaced confi- 
deuce, rather than the innocent purchaser, who has been misled in his 
reliance upon the apparent ownership of the fraudulent Payee aL Am. 
 & Eng. Encye. Law, 567, 569. 

It is true that sueh son tracts can not be enfor ced by the Department, 
but they may be inquired into to ascertain whether or not fraud was 
practiced upon the entryman or the one entitled to enter. The sale is 
merely evidence of abandonment, but if ove is led to believe therefrom 
that the sale is legal and the claim has been abandoned, and purchases _ 
such improvements with the intent to enter the land, basing his belief 

upon the bill of sale of the first settler upon the tract, he ought to be 
protected. The sale of improvements upon a claim is tantamount to 
the abandonment thereof, where the right of its possession rests upon 
improvement as well as inhabitancy. The purchaser of such improve- 
ments in good faith has the right to. assume that the vendor has parted 
with his right and possession to the claim, which were ees upon such - 
‘improvements. | 
_ Although no consideration is mentioned in the bill of sale, that. 
omission does not affect its validity, as a consideration for the ate is 

‘presumed from the fact of the sale therein expressed. 
‘The decision of your office dismissing the contest must be affirmed. — 
RIGHT OF WAY—ADDITIONAL STATION GROUNDS. | 


SANTA FE Paciric R. R. Co. 


The right to take additional] station grounds under section 2, act of July 27, 1866, 
can not be recognized in the absence of a satisfactory showing of the MEOOSStbY, 

for the use of such additional ground. 

- The grant of necessary lands for station and other purposes, ontside of the limits of 
the general right of way, does not, like the grant of the general right of way, 

relate back to the date of the act mle the grant; hence no rights are acquired, 


as against an adverse claimant, by an application for additional station grounds —— 


tendered in advance of actual use and occupancy and at a. time when the lands _* 
are appropriated by an existing entry. ; 


oo Bliss to the Commissioner of the General Land Opiee, August | 
(CW. V. D.) e186 986. = 8 @ (F. W. ©.) 


With your office letter of May 20, 1898, was fo cwelen ail appeal, filed 
on behalf of the Santa Fe Pacific Railroad Company, from the action 
taken in your office decision of January 15, 1898, in which it was held | 

that no rights could be acquired by said company under its application . — 


DECISIONS RELATING TO THE PUBLIC LANDS. 823 


for additional station grounds at Bellemont, Arizona, and declining to . 
accept the plat thereof or to submit the same for the consideration of 
this Department. | | 

The plat under consideration was filed in this Deparineat October 
20, 1897, with letter of that. date from C. N. Sterry, § solicitor for said 
company, in which it was stated that: 

The additional station ground at Bellemont is ieaued on aeecut of an eetensive 
tie-treating plant which the company is about. to build there and the Deets of 
which will necessitate additional facilities. 

_ Relative to this plat, he said in a letter dated aes 8, 1898, ad- 
“dressed to your office, as follows: | | te 2 

We have, adjoining this station, put up a $50,000 tie-treating plant, ne we need 
‘this ground constantly for the station work. : obey 

The additional ground applied for joins the station at Pellemont and 
comprises the balance of the NW. 4 of the NW. 4 of Sec. 2, T. 21 N., 
R. 5 E., not embraced in the nen station sence | | 

. The right to take the ground applied for is claimed under ecehon two 
of the act of July 27, 1866 (14 Stat., 292), making a grant to aid in-the 
construction of the ‘Atlantis and Pacific railroad, which provides as 
follows: : Ls 

That the right of way through the HubliC lands be, and the same is “hereby, 
granted to the said Atlantic and Pacific Railroad . Company, its successors and. 
assigns, for the construction of a railroad and telegraph as proposed; and the right, 
power, and ‘authority is hereby given to said corporation to take from the public 

lands adjacent to the line of said aoaal material of earth, stone, timber, and so forth, 
for the construction thereof. Said way is granted to said railroad to the extent of 
one hundred feet in width on each side of said railroad where it may pass through 
the public domain, including all necessary grounds, for station-buildings, workshops, 
_ depots, machine-shops, switches, side-tracks, turntables, and water-stations; 
The present claimant is the successor in interest to the Atlantic and 
Pacific Railroad Company, having complied with the provisions of the 
act of March 3, 1897 (29 Stat., 622). | 

That the- rele exists. under the above qnoted act, where the land is 
desired for the uses specified in the act and the necessity for the use 
is made to appear, to extend beyond the two hundred feet of right of 
way otherwise granted by said section, has been already determined 
by this Department in the construction of a similiar provision in the 
act of July 1, 1862 (12 Stat., 489), making a grant to aid in the con- 
struction of the Union Pacific railroad. See Union Pacific Ry. Co., 25 - 
L. D., 540. . 

The statements faeen ‘from the letters from the solicitor of the com- 
pany,.as to the uses desired of the additional land here applied for, are 
the only showing that has been made as to the necessity for the use of 
said land, and is in itself clearly insufficent to authorize the use of such 
land. In a brief filed, however, ou. behalf of the company, it is stated 
that the company ig now, and always has been, able to fully present 
“-rea ons that are conclusive for such necessity. “4 
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. From the statements contained in your office decision appealed feoin, 
‘it appears that the records of your office show that this tract wag 
included in the preemption declaratory statement, No. 1974, filed by 
‘Edwin Gale on December 14, 1887, alleging settlement December 10, 
1887. On February 10, 1896, Charles J. Barry made homestead entry. | 

' including said tract, which eutry was canceled on relinquishment 
-November 4, 1897; and on the following day Henry 8. ‘Buckner made 
homestead entry including said tract, which entry is still of record. 

Your office decision treats the present application as an amendment 

of the definite location and holds that the same can not be considered — 

as becoming effective until aceepted by this Depar tment; further, that 

‘it can not affect the rights of a settler who makes Snbry prior to the 

date of the acceptance of the amended location, and as authority there- 

for refers to the case of the esd Kansas and Texas Railroad Co, 

9, Cook, 163.U.8., 491. a 3 

In your office decision it is stated: a 
The question being as to the acceptance of an amendment of the definite location 

of the right of way, and the records of this office showing that Buckner has a prima 

facie valid and subsisting entry for the land involved, and that he made his entry » 
without notice of the proposed amendment of the right of way, the appHeation for 

- which was not filed in the local land office, but directly in the office of the Secretary 

of the Interior, this office must hold that no rights can be acquired by the company 

upon the tract by the acceptance of the plat of additional station grounds; and 

‘must therefore decline to accept the plat, or to submit the same for the considera~ 

tion of the Honorable Secretary, subject to the usual right of appeal within sixty 

days. 

From this action the company has appealed. 

It has been repeatedly held by the courts in the construction of 
grants made to aid in the building of railroads, that the grant of lands 
and the grant of the right of way are alike grants i praesenti, that 
the easement and the lands are a float until by definite location they 
become permanently fixed, and that even before definite location all 
persons acquiring any sortion of the public lands after the passage of 
the act making the grant, take the same Subject to the right of way 
for the proposed road. 

In the case of the Missouri, ions and Texas Railroad Co. v. Cook,. 
supra, referred to.in your office decision, it was held by the court that: 
| | By the filing of the map of the line surveyed the route was definitely fixed, within 
the intent and meaning of the act, and while the principal! object in filing the map . 
was to secure the withdrawal of the lands granted, it also operated, and could not 
. otherwise than operate, to definitely locate the line and Jimits'of the right of way. 
While station grounds may be shown upon the maps on which are 

delineated the line of definite location, as is often the case, yet from 
the very nature of things it must be apparent that it was not contem- 
- plated that the necessity for additional erounds for stations and other 
__ purposes named in the act should appear at the time the line of definite 
location was fixed. Where these additional lands would be needed . 


4 
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and the sewn thereof would depend largely upon the settlement and - 
development of the country aloug the line of the none: atter it had 
been constructed. 

The grant of necessary lands for station and ether purposes may 
therefore be likened to the grant of indemnity of lieu land, provision 
for which is generally found in the grant of lands made to aid in the | 
— construction of railroads. Relative to such lands it has been uniformly 
held by the courts, since the case of Ryan v. Railroad Company, 99° 
U. S., 382, that the right is only a float and attaches to no specific 
tract until selection has been made in the manner r prescribed in the. 
act making the grant. 

- Within the limits preserved for the right. of way, ptoaf of occupancy 
and use is not necessary, for, as said by the court in the case of North-. 
ern Pacific Ratlroad Company: v. Smwnith, 171 U.S., 260-275,— | 

- The finding of the trial court, that only twenty-five feet in width ‘his ever been: | 
occupied for railway purposes, is immaterial. By granting aright of way four hun-. 
dred feet in width, Congress must be understood to have conclusively determined 
that a strip of that width was necessary for a public work of such importance, and 
it was not competent for a court, at the suit of a private party, to adjudge that only: 
twenty-five feet thereof were occupied for railroad purposes in the face of the grant.’ 
and of the finding that the entire land in dispute was within two hundred feet of 
the track of the railroad as actually constructed, and that the railroad company _ 
was in actual possession thereof by its tenants. 


In the matter of the grant of additional lands for station and other. 
_ purposes, the grant depends upon a contingency, which may or may 
not: arise, namely, that: the demands of the road for the purposes, 
named make it necessary to occupy and use lands outside of the limits ~ 
of the general right of way provided for. For these reasons it would. 
seem to follow that the grant of necessary lands for station and other 
purposes, outside of the limits of the general right of way, the grant 
of which is not dependent upon such a nena abet not, like the 
making the grant, so that persons acquiring any err of the land 
after the passage of the act take the same subject to the grant. | 

_ Upon the contingency arising, it may be that the company would be. 
entitled to at once enter into the possession and use of the lands needed, 
they being at that time free from other disposition, or, should it as 
desire, might formally apply for such additional lands in advance of 
occupation and use of the same, its application being accompanied by 
a showing as to the uses for which - the same is desired and the necessity 
therefor. 

As to these additional lands made necessary for the purposes named 
in the act; there is no express provision contained therein requiring the 
filing of a map or plat thereof, but the necessity for the filing of sucha 
_ Inap arises froin the fact that the ground desired must be identified 
and from the further fact that only the right to take ground necessary 

‘for the purposes paee is eration and an affirmative pnowne of such | 


» 7 
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~ necessity must be made to the Secretary of the Interior, who is charged 
with the administration and disposition of the public fama! under the 
laws of Congress. 

In the case of the St. Paul, Minneapolis and. Manitoba Railway Co. 
v. Maloney et al., 24 L. D., 460, it was held that the approval of a plat: 
of station grounds would be given as against an intervening home- 
| steader where it was shown that the company had entered upon and 
used the land prior to the filing of its plat, if the use by the company 
was shown to antedate the settlement or initiation of the claim of the 
homesteader, : 

In the present case the company is not shown to have been. in the 
actual possession and use of the land prior to the allowance of Buck- 
— ner’s entry. Its claim seems to rest upon an application seeking to: 
appropriate the land in advanee of the: use, the same being unaccom- 
panied by such a showing of the necessity for the taking as would war- 
rant the allowance of the application. | | 

The plat filed by the company shows that it has already appropri- 
ated station grounds at Bellemont, 1200 feet by 6000 feet, including the 
right of way, and that the land now applied for is in. eadihion thereto. 
_ Whether any such showing has been made as warrants the appropria- 
tion of such au amount of land for station purposes, the record now 
before the Department does not disclose. rf is alleged, however, Hee 
affidavit by Buckner,— — ye 


That the said Santa Fe. Pacific Railroad Company is now attempt: to abandon 
the lands laid out heretofore for station grounds at said Bellemont station and to: 


leave the right of way and pass over the station grounds as heretofore laid out for a — - 


distance of about six hundred-feet south of the main line of said Santa Fe Haurond, 
and onto the laud of the affiant. 

- That said extension of said station grounds is not for any use in connection with 
the running of said railroad, but for the purpose of acquiring grounds on which to 
| operate a Pickling Plant, which eround now sought to be used is on the lands of 
affiant. 


Upon the record as made, Heise it must be held that no Hobie. 
were acquired by the tender of its application at a time when the land 
was not subject to such application, being already aD eroprMes: ye an 
| existing entry. 
_ For these reasons the action of your office in refusing to éntertain 
| the application, upon the showin g made, is affirmed. : 


a ‘STATE SELECTION—CERTIFIC ATION—MINING CLAIM. 


MANSER LODE OLAL. 


_ certification to the State of Nevada of a: tract of land selected under the grant: 
of June 16, 1880, but of known mineral character and: appropriated as such at: 
. date of selection, is null: and void and consequently no bar +o the subsequent 
eal of rights asserted under the mining laws. | | 


bg 
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The finding of «a federal Bout of senate jurisdiction, in a suit to recover posses. 
sion between a mineral claimant and one claiming under a certification to the 
State, that the land in fact was of known mineral character and appropriated 
as such at date of selection, though not conclusive upon the United States, may, 
jn the absence of objection, be accepted, if final as determining the oO 
of the land and its status un der the State selection. 


Secretary Bliss to the Commissioner of the General Land Office, August 
(W. V. dD.) _— bg ate 1898. 4 tS Bs Jr.) 


Your office letter af April 7, 1398, submits for the. consideration of: a 


‘the Department and such direction as may seem proper in the premises, 
_ the papers and a statement of facts in the matter of the Manser lode. 
claim, survey No. 1741, Carson City, Nevada, mineral entry No. 520, 
made September 2, 1897, by the Silver Peak Mines, a corporation. 
— The claim as enibraeed: in said survey is the northerly 352.8 feet of 
the Manser location, which was made June 19, 1888. The application 
for patent was filed May 3, 1897. The ground entered is within the 
NE. 4 of the Nit. 4 of sec HbL 22,7T.25.,.8.39 ., M.D. M. The entire 
Ei. 4 of the NE, 4 of said section was, on September 30, 1887, selected 
by the State of Nevada under the grant made to it by the act of June: 
16, 1880 (21 Stat., 288), which selection was approved by the Secretary 
of the Interior, and on August 8, 1890, the Jand was certified to the . 
State. On May 22,1891, the State conveyed the said NE. 4 to one 
Alexander Morrison, who, on June 29, following, conveyed the same to 
one A. Garrard. . 

The said grant was for two million acres for common school purposes, ' 
in lieu of the sixteenth and thirty-sixth sections in each township, and 
by the second section of the act it is provided: 7 | 

The lands herein granted shall be selected by the State authorities of said State 
from auy unappropriated, non-mineral, public land in said State, in quantities not 
less.than the smallest legal subdivision; aud when selected in conformity with the 


terms of this act the same shall be duly cortified to said State by the Commissioner 
of the General Land Office and approved by the Secretary of the Interior. 


In view of the certification to the ‘State, your office, on January 8,. 
1898, called upon the lode claimant to show cause, within sixty days 
from notice, why the entry should not be canceled. The applicant filed 
its sworn answer, alleging, among other things, that the land embraced. 
in said entry is mineral in character and had been known to be such 
since the year 1865; that the said NE.4 is now, and since the year last 
mentioned has been, i in the peaceable possession of the applicant and 
its grantors as a salt claim, located and surveyed as such that year in - 
accordance with the laws of Nevada, and that they had erected thereon | 
permanent improvements costing between $75,000 and $100,000; that | 
both said Morrison and said Garrard, at the time of their respective: 
purchases from the State well knew that said land was in the posses- 
sion of the applicant and that it had made valuable improvements 
thereon; “that the rights of said A. Garrard and this applicant, tlie: 
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Silver Peak Mines, have been litigated and aiaeene reudered in favor | 
of this applicant and against said A. Garrard”; that the applicant is 


the transferee of D. M. Brunton, the locator of the Manser claim; and 
that valuable mineral-bearing ore or rock has been discovered in @ 
tunnel on the portion of said claim embraced in the said entry: where- 
fore the applicant prays that patent issue to it upon the claim as entered. 


In support of its allegations the applicant filed the affidavits of two 


persons, who therein swear to the discovery i in Said tunnel of a quartz 


| ledge Dearing gold, silver and other precious metals; and a duly certi- 
fied copy each of the complaint, answer, findings of fact, conclusions | 


of law, judgment and opinién of the court, in an action of ejectment 


decided in August, 1897, in the circuit court of the United States for 
the district of Nevada, wherein the said Garrard was plaintiff and the 


said. Silver Peak Mines and others were defendants, to recover posses- 


sion of the forty-acre tract. herein first above descr ibed. In said action | 
the plaintiff claimed as transferee under the. grant and certification to 
_ the State; the defendants resisted upon the grounds, so far as the land. — 
now embr. aced i in said entry is concerned, that the land was mineral in 


ee : 


character and was lawfully in. possession of themsely es and their grant- | 


ors long prior to the grant and certification to the State, and therefore 


it was not subject to the grant, and that the certification to the State 


Was, procured through fraud and misrepresentation. The courts deci- 


sion is in favor of the defendants, it being found therein, among other . 
things, that the land was known to be mineral in character at and prior 


to its said selection and certification; that it had been in the possession | 

: of the applicant bere and its arantots since 1865; and that these facts _ 
were known to the grantees of the State Aiea they purchased. ‘It 
was therefore held that, as mineral and appropriated Jand, the same | 
was not within the Gennie of tle granting act, and the selection and. 

_ certification were without authority of law and therefore passed no | 
title from the United States (Garrard v. Silyer Peak Mines ¢¢ al., 82. 


Fed. Rep., 578). The qnestion now presented is whether, in view of 
the foregoing, the title to the Jand embraced: in said entry may be 
regarded as still in the United States and subject. to the claim of the 


said applicant; or whether there should, notwithstanding, be had a 
hearing to determine the facts as to the character and condition of the 


Jand at the date of the State’s: seleehiol: as a basis for further action 
relative.to said entry. 


A court of the United States, and of competent. sietediotions has 
declared the selection and certification of no effect for the reasons. 


stated. Jt has specifically found after full and careful investigation 


that the land was appropriated at. the date of the selection and was. - 


- mineral land and therefore not of the character contemplated. by the 
grant. While not conclusive upon the United States, the judgment of 
the court is evidence of a high order both as to the character and con-— 
dition. of the land involved and the andi: of the applicant’s claim. 
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thereto. It will be assumed for purposes of present, con sideration, and. 
in the absence of any evidence to the. coutrary, that the said jndgment 
is a final jndgment between the parties thereto. : 
_ The said certification is subject to the provisions of the act of pore 
3, 1854 (10 Stat., 346), which, as carried forward ante the ‘Revision of 


| - 1873, as section 2449 thereof, read.as follows: 


Where lands have been or may hereafter be eranted by any law of Con gress to any: 
- one of the several States and Territories, and where such law-does not convey the 
fee-simple title of the lands, or require patents to be issned therefor, the list of such 
lands which have been or may hereafter be certified by the Commissioner of the Gen- 
eral Land Office, under the seal of his office, either as originals or copies of the 
originals or records shall be regarded as conveying the fee simple of all the lands 
embraced in such lists that are of the character contemplated by such act of Con- 
gress, and intended to be granted thereby; but where lands embraced in such lists. 
are not of the character embraced by sueh acts of Congress, and are not intended to 
be granted thereby, the lists, so far as- these lands are concerned, shall be perfectly 
pull and void, and no right, title, claim, or interest shall be conveyed thereby. 


If, as would appear to be the case, the Jand embraced in the said 
~ entry was known mineral land at the date of said selection and appro- 


_priated as such, then, under the terms of the grant, it was excluded 


from selection, and iy the express provisions of the section last above 
set out, not being of the character embraced by the granting act, “and 
not intended to be granted thereby, ” its selection and certification were 
| “perfectly null and void and no right, title, claim, or interest” was — 
“conveyed thereby .’? Sec in connection, Weeks v. Bridgman, 159 U.S., 
541; English 7. | eavenworth, Lawrence and Galveston R. R. Co., 23. 
L. D. ., 843; Stokes v. Pensacola and Georgia R. R. Co., 24 L. D. | 396; 
and Seatt «. State of Nevada, 26 L. D., 629. In the case last ited. 
| construing together said section 2449 and the pro visions of the granting | 
act in question, the Department said: mS & eee 
- Under this act the laud which the State is auth orized to select must be (eto hs 
priated, non-mineral, public land.” If itis “appropriated” at the date of the State. 
selection, then it is not of the character contemplated by the grant, and a certifica-. 
tion thereof to the State would be nal] and void, and would not divest the re t- 
ment of its jarisdiction over the land. a : . 
~bG follows that the same conclusion must be sosclied if the rand: were. 
shown to be mineral at the date of the State’s selection, and, a fortiort, 
the same, where,.as in the present. case, it was apparently both inineral 
_ and appropriated land. 
_. No one is now objecting fo the issuance Of patent pursuant to said 
entry. During the period of publication (which ended in July, 1897) 
- said Garrard filed a protest. against the application, but the same was 
rejected on July 1, 1897, by the local office, and no appeal was taken 
therefrom; nor nae Gairar d made any further objection before the land 
department to the issuance of patent. .Due notice to all concerned. 
having been given by the applicaut for patent, with the result indicated, 
it. does not seem to the Departinent, in view of the findings and decision 
of the court, that any suse roaton exists for the ordering: J a hearing. 
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Before passing the eutry to patent, however, and subject, also, to such 
further requirements, not inconsistent with the views. herein expressed, 
as your office may deem necessary, you will require the applicant to 
furnish. proper evidence that the judgment of the court was final upon . 
the matter litigated; or, if such be not the fact, your office will stay 
proceedings thereiu rahi a final judgment has been reached in the 

court. H erewith are returned the papers. | 


APPLICATION FOR SURVEY—RIPARIAN RIGHTS—NAVI GABLE RIVER. 
Joun J. SERRY ET AL. 


The purchaser of a meandered fractional tract takes to the water line, and if the 
Department has auy authority thereafter to order a resurvey of such land, it 
should only be exercised in exceptional cases, on a clear showing of flagrant 
mistakes and disregard of regulations in the execution of the original survey. 
The interests of the government. as a riparian proprietor cease on the sale of a 
-_ meandered tract; and all accretions to such traci, after sury ey and prior to sale, 
. pass to the purchaser, and aceretions thereafter. become the pore of the 
ripariaD owner. | 
Where a sudden change occurs in the course ce a navigable river that forms the 
boundary between a State anid a Territory, the reliction lying within the State 
is not the property of the United States, or subject to survey as such; but that 
- portion of the abandoned bed of the stream lying within the pony ig the 
property of the United States and therefore subject to survey. 


Secretary Bliss to the caer of the General Land Office, Atig gust 
WeVeD):  .  -s* 2, 1898, = S 3 (W. 0. P.) 


With your office fetter of April 27, 1897, there were transmitted the 
- papers in the matter of the application of J ohn J. Serr y, ef al., for the. 
survey of certain lands alleged to be nusurveyed public inns and 


described as being north and east of the meander line of lots 1 and 2, 


- Sec. 11, lot 1, Sec. 12, lots 1, 2,3 and 4, Sec. 13, and lot 1, See. 24, Tp. 32 
N., R. 4 E., Nebraska, with accretions and additions inchading the 
abandoned bed of the Missouri river in sections 10, 11, 12, 13, 14, 15, 16, 
21,22 and 24 in said tow nship. Your office recommended that said 
application be denied. 

The government survey of this township was anes in 1857 and 1858 
and the plat made from the field notes of that survey shows that sec- 
tions 11, 12, 13, 15, 21, 22 and 24 were returned as fractional because of | 
abutting on the Missouri river. The affidavits in support of the appli- 
cation here allege that the lines of that survey did not extend to the 
river but ended at a slough, leaving bet ween the meander line thus 
established and the true bank of the river a strip of unsurveyed land | 
in sections 11, 12,13 and 24; ranging in width from forty rods to three 
quarters of a mile, That the land thus omitted was at the time of the 
survey almost as high as that at the meander. line and was partly 
covered with a growth of willows ; that between the date of. the survey 
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and 1881 this strip had eradually increased in area until at the latter 


date there was a body of over one thousand acres of land. between the 


meander line and the river. . It is further stated: that in 188k the river | 
suddenly sought a new channel south of the sections in question 
whereas it had formerly been north and east of them. <A plat filed 
with the petition shows that part of the land adjacent to fractional 
sections 11 and 12, alleged to have been excluded from the survey to 
be a narrow strip not more than forty rods wide at the widest part and , 
containing perh aps sixty acres. The land adjacent to fractional section: 


13 is according to said plat about half a mile in width at the widest — . 


place and contains about two hundred acres, while that in section 24 
| ig a narrow strip of about twenty acres. - 

If the lots bounded by the meander line in ee were still the 
property of the United States, the allegation that a large body of land 
had formed between such means line and the river would justify a 


| farther investigation, and if such allegation were found to be correct 


then such land should be surveyed and platted as government land. 
In the present case the lots adjacent to the land here claimed to be 
unsurveyed public lands, and which were returned as fractional by the 
public survey of this township were long since disposed of in accord- | 
ance with that survey and the plat based. peereo oe them as- 
bordering upon the Missouri River. 

The law governing the survey of public lands now soit aced in sec- 
tions 2395, 2396-and 2397 of the Revised Statutes provides that, in 


'. those townships made fractional by reason of abutting upon water 


_ courses the boundary lines intersecting such water course shall be 

extended to the water which in such cases constitutes one of the 
boundary lines of such fractional section or Iot. The law does not 
specifically require that a line connecting the points at which the side | 
lines meet the water course shall be run, yet this is usually done to - 
mark the meanders of the stream and to determine the quantity of land 
in the fractional section or lot to be disposed of. Such meander line is 
not, however, a boundary line for the water itself constitates the 
boundary in such cases. Frequently if not usually the meander line 
thus run does not coincide exactly with the water line but this fact. 

does not change the rule that the purchaser of such a fractional tract - 


—_ takes to the water line. In the case under consideration the land which: 


_it is claimed was omitted from the survey, if there was any, was appar- | 
ently low sand. bars or flats, subject to overflow and worthless for the: 
“purposes of cultivation at the date of the survey. The survey was | 
made in 1859 and stood unchallenged as to its correctuess for nearly | 
forty years. During that period the surrounding country had been 

settled and improved until it had become one of: the finest: agricultural - 
sections of the west, the land having greatly enhanced in value. 
Undoubtedly land in that vicinity had been bought and transactions. 
involving large pecuniary interests - had been made upon the faith of 
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the government survey, aut the plats based thereon, which showed 
that these fractional lots extended to the river. That is, these lots 
were bought from the government upon the faith of the statement that 
they had a water front and have for many years been bought and sold. 


among individuals under the same conditions. Jf there be any power | | 


in this Department under such circumstances to disregard the former 
survey- and. make a new one that power would be exercised only in 
exceptional cases where the utmost disregard of rules and regulations 
and flagrant mistakes in the execution of the former survey.were dis- 
closed. No such condition is exhibited here. .The land alleged to have 
been left between the meander line and the water was not of great | 
extent and was of little value either present or prospective at the date | 
of that survey. Such strips and points as according to the showing 
here existed ontside the meander line are not unusual, but this fact 
does not: change the rule that the water constitutes the true boundary. 
Taking the allegations made in support of this application as true yet 
there does not appear to have been any serious mistake in the survey 
of this township, and the lands having been disposed of upon the faith — 
of that survey there is neither reasop DOr authority for making another 
survey because these small portions of Jand remained outside the 
' meander line run in connection with that survey, | 
‘The fact that the land between the ineander line and the water had 
largely increased between the date of the survey and 1831, affords no 
grounds for a survey of said land as property of the sbvoriment: 
- Wheu the fractional tracts were disposed of the United States ceased. 
fo be riparian proprietors. Any accretion made after the survey and. 
prior to sale by the United States passed to the purchaser and accre- 
tions after such sale became the property of the riparian proprietor, ° 
- These propositions, are too well established ‘to need further discussion 
at this time. Jefferis v. Hast Omaha Land Co. ee U. S., 173), Harvey 
__M. La Follette et al. (26 L..D., 453). | 
 - In this case the acorstions were so far as a facts are ifsclosed: | 
_ gradual and imperceptible and hence there is no question here as to. 
what would have been the rights of the riparian owners if the reces- 


gion of the water had been sudden. It has been contended that because 


of the rapid changes of the banks of the Missouri the doctrine of accre- 
tion should not be applied to this river, but the question has been defi- _ 
nitely settled to the contrary by the supreme court, J efferies v. Kast — 
Omaha Land Co.; supra; Nebraska v. lowa (143 U.S, 359), | 
| ‘The appisation embraces the abandoned bed of the Missouri river. | 
| One of the boundaries of the State of Nebraska fixed by the act of. . 
April 19, 1864 (13 Stat., 47) is described: as running from the junction _ 
of the Niobrara river with the Missouri river “down the middle of the — 
channel of said Missouri river and following the meanderings thereof 
to the place of beginning.” This description includes the boundary | 
line along the locality in question here. Whether the ‘purchasers of 
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‘the lands bordering upon the stream fool to the middle of the stream 
or only to the edge of the water is not material here. If the purchaser 
did not take the Jand under the navigable water the State did take ity 
So that in either case the United States have no rights in the premises. 
. That the sovereignty over land under navigable waters vests in the 
respective States, and that the ownership thereof is to be determined 
by the laws of the States, has been held by the supreme court in numer- 
~ ous cases. Pollard v. Hagan (3 How. 5212); Barney ». Keokuk (94 U.S, 
- 824); Hardin v. Jordan (140 U.S., 371). 
If a stream constituting the boundary between two States should 
. change its course gradually the thread of the stream still remains the 
- boundary, but if there be a sudden and rapid change in its channel by 
reason of which it abandons the old bed and seeks a new course the 
boundary does not change but is marked by the old channel. thus 
abandoned. This question was thoroughly considered and definitely 
settled by the supreme court in Nebraska v. Iowa (143 U. S., 359). 


The land in the abandoned bed of the Missouri river on the x ebraska - 


side of the channel is not the property of the United States and is not 
subject to survey as such. The petition so fur as it relates to these 
Jands must be denied. This conclusion is reached upon the presump-. 
_ tion that the change in the course of the river in 1881 was sudden, and - 
the facts so far as they are disclosed. support this presumption. | 

It would seem that, under the rulings of the supreme court, the land 
on the Dakota side of the former bed of the Missouri river and which 
was left exposed by the change of the course of the river in 1881, should 
be held to be public land of the United States, and as such subject to . 
survey and disposal. It has been repeatedly asserted that the United 
States has never attempted to convey title-to land under navigable 
waters by the disposal of land bordering on such waters. Sovereignty 


of such Jands belonging to the States. In this instance the water had — | 


- disappeared before the State of South. Dakota came into existence, and 
- the land which had formerly formed the bed of the river was then dry 
land. The facts as to the quantity of such land and its location are. 
not sufficiently presented to justify any conclusion at this time as to 
advisability of directing a survey thereof. The plat filed indicates — 
that-a considerable portion of the Dakota side of the former bed of the 
Missouri river is now the bed of the Vermillion river and covered by 
its waters. Under these circumstances the Bp BHeRuons will not be 
granted as to this land. 
For the reasons herein given the rcsommnendation of your office ‘est 
said application be disallowed is approved, and it is so ordered. This 
action will not, however, be held to prevent a survey of the Dakota -_ 
side of the former bed of the Missouri, if, hereafter facts shall be. as | 
sented eet justify such action. - ; 
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SETTLEMENT RIGHTS—SOLDIERS’ DECLARATORY STATEMENT. 
| _ CHAPPELL: », CLARK. 


A homesteader who files a soldier’s declaratory statement thereby waives any prior. 
settlement he may have made on the tract embraced in his filing, and can not. 
- thereafter take. acy antage of such settlement as against an intervening adverse 

claimant. 


Acting Seer etare y Ryan to the Oininissonee of the General hana Office, 
(Ww. V.D.) June 13, 1898. (HL G.) 


Edward Olark appeals from the adverse decision of your. office of | 


July 9, 1896, wherein his homestead entry, made February 8, 1894, for- 


‘the NE. 4 of Sec. 30, T. 20 N., R. 8 W., in the Enid, Oklahoma, land 
district, was held for cancellation and the homestead entry of Theodore 
‘L. Chappell, the contestant, made October 30, 1893, for the same tract, | 
subject to the soldier’s declaratory statement filed by said Clark 
thereon September 29, 1893, was held intact. — 3 

March 8, 1894, Chappell filed his affidavit of contest, siete pratite 
of settlement on the tract involved, and that he settled thereon before 
Clark filed his said declaratory Eaten: 

A hearing was had at which the parties appeared, in person and by 
‘counsel. The local office, upon consideration of the evidence adduced 
at such hearing, found that Chappell, the contestant, was the “ prior 
bona fide settler” upon the tract in dispute, and that his settlement 
was prior to the date upon which Clark filed his soldier’s declaratory 
statement therefor. Your office, upon appeal, did not consider it neces- 
sary to go into the testimony introduced by Clark to show that he also 
made settlement ou the land on September 16, 1893, the day of the 
opening of the tract and adjacent lands to settlement, on the ground 
that even if it were conceded that he was the first to settle on the land, 
it could not avail him anything, as he failed to assert his right until he 
made his entry, February 8, 1894, more than four months after he claims 
‘to have made his settlement, and the cases of Wood v. Tyler, 22 L. D., 
679, and Pickard v. Cooley, 19 L. a 241, are cited as supporting this: 
view of the case, 
~ The testimony taken at the heaving is dontieune and ‘ivaconuitanie: | 

The contestant, Chappell, testifies that he made settlement upon the — 
tract five minutes atter ‘noon of September 16, 1893, the opening day, 

‘starting on horseback from a-point in section 32 of the same township, | 
and that he placed stakes and flags on it, and on the next day builta _ 
brush arbor near the southeast corner of the tract. Shortly thereafter, — 
he commenced the erection of a house, to which he removed his family. 


He was daily present upon the tract following his settlement engaged 


in making improvements, and was prevented from the removal o his | 
‘family for some time by the sickness of bis child. 

Clark testifies that he staked the tract at a ‘time which must have 
been later than that fixed by Chappell, but he and nearly all of his 
witnesses assert that Chappell was not on the tract and did not erect 
the temporary structure mentioned until some time after the opening. 
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An attempt was made to show that Chappell had staked and claimed 
the quarter section adjoining the tract on the east, but although one of 
the witnesses for the latter was somewhat confused as to the descrip- 
tion of the land, it is clear that Chappell settled upon and claimed the 
tract in daspate. One of the witnesses for Clark, who was present 
when Chappell staked, is of the belief that the latter was east of the 
tract in controversy when he staked, but the testimony of this witness 
-seems.to be a matter of conjecture, and is overcome by the testimony 
of others who made the race with Chappell. The latter was clearly in 
.advance of others in the race, and was the first to reach the land in 
controversy. 

Both of the parties have fies saeStantTAl ainvowemients. upon the 
tract and established their residence thereon, but Chappell was the first | 
to do so, and his priority in that respect antedated the establishment of. 
Clark’s residence thereon and the filing of his. soldier’s eplenasory 
— statement, 

As it appears that ite rennnse ae of the eerie is in favor of 
Chappell as the prior settler, and that he followed his settlement by 
_ establishing his residence on the land within a short time thereafter, 

_ it is unnecessary to discuss the other questions raised. 

However, as Clark filed his soldier’s declaratory statement on Sep- 
tember 29, 1893, at a date when Chappell had undoubtedly settled upon 
the tract, it follows that the cases cited in your office decision are deci- 
sive of the case, even if Clark had been the prior settler, as he thereby 
waived any prior settlement made upon the tract, because his right to — 
make settlement dated from such filing, and he can not now, as against — 
an intervening adverse claimant, take advantage of a settlement made ' 


_ prior thereto. He appears to be an illiterate man, and may not have 


clearly understood his rights at the time he made his selection through 
his agent for the tract, when he filed his soldier’s declaratory statement. - 
However, the evidence taken at the hearing discloses that the priority 
of settlement-is in favor of the contestant, as the local office found. 
The decision of your office, holding the entry of Clark for cancella- 
tion and directing that.the entry. of Chappell should remain intact, is 
therefore affirmed. . 


‘ALASKAN LAND—ACT OF MAY 14, 1898. 
G. P. Hansen (On Review). 


rer application ¢ to ations Alaskan. land under the provisions of section 12 act of . 

-. March 3, 1891, can not be perfected under the proviso to section 10, act of May 

Ad, 1898, if the claim so prescuted. under the act of 1891 was ‘not authorized 
thereby. ee 


_ Secretary Bliss. to the Commissioner of .the General Land Ofee, August 


WN Die = ee 23, 1898, | (E. F. B.) 


This motion is filed by G, P, Hansen for review of the decision of the 
Department of April 26, 1898 (26 L. D., 568), rejecting the application 
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of said Hansen +0. purchase the tract of land embraced in Alaska survey 
No. 62, under the 12th section of the act of March 3, 1891 (26 Stat., 1095), 
providing. for the. disposal of lands im said territory occupied for the 
purpose of trade and manufacture. 

The application was rejected because the only business engaged in by 
the claimant is catching fish in the waters of that vicinity, for the 
Bartlett Bay Packing Company, and the only use and occupancy of the 

“land is for domiciliary purposes and for the storage of nets and seines in 

the small cabin, used as a lodging place, which cannot be deemed occu- 
- pancy of the land for the purpose of trade‘and man ufacture within the 
meaning of the act of March 3, 1891. 

The errors ia in ae motion are, substantially, upon Gwe 
: grounds: 7 | 

‘First. In holding that the 12th section of the act of March 3, 1891, is 
limited in its scope to trading posts and manufacturing pices: al 
that sheds, nets, piling, and other personal property used by claimant 
in the legitimate business of eee are not qErp ovement within the 
meaning of the act. : 

Second. In not holding chat this application is Hecuaht within the 
terms of the act of May 14, 1898 (Public No. 95), by the addition of the 
words “or other prodilutive industry,” and in not suspending the survey | 
to have it corrected in accordance with the requirements of the act of 


| May 14, 1898, and when thus corrected i in not holding that it was con | 


firmed by said: ACty. + oo 
he only evidence i in ‘support of. this application is s the report of the 
_ United States deputy surveyor, in which he says: | a 

- The land embraced in this tract has -no value: whatsoever except as a Aah sta- 
‘tion, being used as‘such by Mr. Hansen. He has improvements which I estimate did 
not cost less than $1500.00, being a frame lodging and store house, fitted up with 
bunks, stove and utensils, piling for handling fel, boats, nets, etc.; he is engaged 
it catching salmon for the Bartlett Bay Packing Co., and employs a number of 
employees; he had this survey made to extend to the boundaries he had established 
by setting stakes and marking corners with a view of protecting himself from 
intrusion. 

Upon this testimony it was held that the claimant did not occupy the 
tract for the purpose of trade and manufacture, and no reason is shown 
by this motion why the decision should be disturbed, so far as it holds 
- that the occupancy of a tract of land by one engaged in catching fish 
is not for the purpose of trade and manutactare W ithin the miami of - 
the act of March 3, 1891. . 

- But the almimant insists that his application trouies now be disposed 
of under the provisions of the act of May 14, 1898 (Public No. 95), the 
10th section of which Peeeaes the 12th and 13th sections of the act. 
of March 38, 1891. | 

The act of ine i 14, 1898, enlarges the provisions made by the act of 
March 3, 1891, for fie aieposal of lands in the territory of Alaska, occu- 
pied for the purposes of trade and business, by the addition of the 

words “or other productive industry,” which extends to all citizens of - _ 
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the United States occupying lands in said territory in the pursuit of — 
any productive industry the right to purchase one claim, not exceeding 
eighty acres, upon submitting proof that said area smn beaes improve- 
‘ments of the claimant and is needed in the prosecution of such trade, 
manufacture, or other productive industry. | 
In disposing of this motion, it is unnecessary to determine what pusi- 
“ness or pursuit would come within the term “or uther productive indus- 
_ try,” since the claim cannot be perfected under. the proviso to the 10th 


” + section of the act of May 14, 1898, for the reason that it was not a claim — 


lawfully initiated prior to J anuary 21, 1898. 

The proviso is as follows: 

That all claims substantially square in fora and lawfully initiated,-prior to Jan- 

. uary twenty-first, eighteen hundred and ninety-eight, by survey or otherwise, under 
sections twelve and thirteen of the act-approved March third, eighteen hundred and - 

_ninety-one (Twenty-sixth Statutes at Large, chapter five hundred and sixty-one), 
may be perfected and patented upon compliance with the provisions of said act, but 
subject to the requirements and provisions of this act, except as to area, but in no 

-case shall such entry extend pane the waterfront for more than one hundred and 

sixty rods, : 

The proviso ‘refers to claims which were. authorized by. the act of. 

_ March 38,1891, and which had not been completed at the date of the 

act of. May 14, 1898, but it’ was not intended to validate any claim not 
_ authorized by ‘the act of March 3, 1891. 

- The motion for review is denied, and the papers are eeoturned to your — 
. office, with instructions to inotify signa that upon application being 
made in accordance with the instructions issued. under the act of May. 
ai 1898, it will be considered. | 7 


~ 


-_ RAILROAD ‘LANDS—ACT OF SEPTEMBER. 29, 1890. 
UNITED STATES v. CUNNINGHAM. 


The amendatory act of J anuary 23, 1896, disneunine: with the eeanieuent of actual 

residence on the part of applicants under section.3, act of September 29, 1890, 

'. where the land is fenced and improved, does not authorize an entry where the 

land is within a large enclosure constructed and maintained by several per- 

sons for their use in ou and the oy improvements are of a mnporeey 
character. 


Secretary Bliss to the Commissioner of the General Land Office, Aineginst 
CW. V. D.) : 23, 1898. (G: BR. O.) 


Your office under date of July 10, 1891, held for cancellation cash 
_ entry No. 4270, of Charles Cunningham, made under act of September 
29, 1890 (26 Stat., 496), for the N. 4 of Sec. 25, T. 1 N., R. 29 H., La 
Grande, Oregon. This was doue on the report of a special agent, 


charging, in substance, that the land was occupied by Allen Vogal and 


that Cunningham had not been in possession of the land since 1880, 
and had never had peaceable possession of the land at any time, never 
settled upon it, and never made the improvements claimed. by. him, and 
that he had made no application to purchase the land from the railroad 

21673—voL 21——2n : : 
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company, and. had, at all times, yielded to the claim of Vogal to the - 
-. land. 
On the application. of the Snienan a, jeans was sorcered on Decent 


ber 4, 1891, and testimony was submitted on behalf of the government 


and of the entryman on November 21,1895. On March 17, 1896, the 


local officers rendered a decision, recommending the cancellation of 
-Cunningham’s entry. On appeal, your office, on September 28, 1896, 


affirmed this decision. The entryman now appeals to this Departinent. 


_ . The land was originally embraced in the grant to the Northern Pacific 
Railroad Company, and under said act of September 29, 1890, became 
forfeited to the government. Section 3 of said act eroviied for the 


— disposal of the forfeited lands to those persons who were 


— In possession of the lands under deed, written contract with, or license from the 


- State or corporation for which such grant was made (or who had) settled said land | 


- with bona fide intent to secure title thereto by purchase from the State or corpora- 
_ tion when earned by pomplianee with the conditions or r requirements a the granting | 
acts of Congress. ; 


While Cunningham states in es testimony that he jae made xpule 
- cation to purchase the land from the railroad company, which sent him 
a license to occupy the land. such.as it gave to all settlers on its lands 


_ in that vicinity, and that’said license had been destroyed by fire, yet 


there is reason to believe that no such. license was issued. No record 


of such application appears on the record pook of settlers’ applications © 
‘kept by the company. Besides this, it is shown that such a license to’ 
occupy this land was granted to one Alonzo J. Hayward in 1881, and 


was by him assigned to L. A. Vogal in 1883. Vogal has used the ‘and 
ever since, in the same way that Cunningham has used it, as a water- 


ing-place for sheep, and his right so to use it-has never been disputed 


by Cunningham. Furthermore, in applying tu purchase the land Cun- 


ninghain did not claim a right because of any deed, contract or license 
with the railroad company. It is evident that he does not belong | to 


| the first’ of the classes mentioned i 10 the act. 


It appears, also, that he had never “settled” upon he Jand with. 


: bond.fide intent to purchase it from the Railroad company. He had a 
- rude cabin there which he used only as a temporary stopping: -place for 
his sheep-herders. He had also dug a well upon the land and used it 


as a watering: -place for’ his sheep, which he grazed there for a short 


season each year. Several. other men used the land during all of this 
time for the same purpose and one of these, L, A. Vogal, had improve- 
-aments upon the land similar to. Cunningham’s, and had secured a 
license from the railroad company to occupy it. Itis difficult, under 


~~ all the circumstances, to believe that Cunningham, on September 29, : 
1890, had “settled said land with bona fide intent to secure title thereto 5 


- by purchase” from the railroad: company.. In the case of James | C, 


_ Daly on review (18 L. D., ; 571), ‘it was said: 


: ' ‘There can be no such thing as “settlement” disassociated with “ residence: - 
| Although - “settlement”? may precede ‘ residence,” yet it must be with a view to . 
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Tesidence. The going upon or improvement of land, otherwise than with a view | 
_ to residence “ within | a reasonable time thereafter” may he * peonpauen, but ede 
| ‘ settlement.” 
This language i is manted with approval in the recent case > of Fussila 
| % Carratt (26 L. D., 633). 
- At the time he plied to purchase this land , therefore, Cunningham | 
_ was not a “settler” upon the land and had no mieht to make the entry. | 
, Neither i is he protected by the amendatory act of January 23, 1896, (29 
. Stat.,4). That act dispensed with the requirement of “ actaal resi- 
dence” upon the lands and gave the right of purchase to persons oth- — 
-erwise within the provisions of the act of September 29, 1890 who have 
‘fenced, cultivated or otherwise improved” the lands. The land in 
| controversy was within a large enclosure constructed .and maintained © 
by several different parties, and it was used indiscriminately by all of — 
them. ‘The improvements were of small value and it is evident that as 
far as placed there by Cunningham they were only for temporary use 
in connection with his sheep business, and not with a view to making 
a settlement upou the land, nor for the purpose of establishing such a 
claim to it as would give him a preference right to purchase it from the 
railroad company. It must be held that Cunningham was not qualified 
to enter the land under the act of September 29,1890, and his claim 
not being protected by the act of Janeety 23, 1896, fie entry will, 
therefore, be canceled. | 
Your decision is affirmed. 


ORAWFORD V. ‘Srupy. 


Motion for review of departmental decision of May 28, 1898, 26 L. D., 
708, denied by Secretary Bliss, August 23,1898. | 


——— 


PRACTICE—MOTION FOR REVIEW-—-NOTICE OF DECISION. 
PRYOR ED AL. v. COUCH, 


When two or more parties are each entitled to file motion for review of a depart- 
mental decision, and one of them files sach motion, it should not be transmitted 
to the Department for consideration until a report has been received from the 
local office as to the service of notice of the decision, and whether motion for 
review has been filed, within the time allowed, by the other party | or parties 
entitled to file the same. 

Notice of. PSD AERNSU Nat decisions and orders should be promnily served by the local 


officers. . 
. Secretary Bliss to the pommcione: of the. General Land Office, August 
(WY. DY | — P3,1898, CW AE) 


— With your office letter of July 26, 1898, was transmitted a motion for 
review, filed June 1, 1898, by John M. Couch of departmental decision 
of December 11, 1897 (25 L. thers in the case of David G, Pryor 
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“et al. v. John M. Couéh, involving lots. 1,2 a, 3,7 ; Sand 9, fractional parts 
of the NE 4 of Sec, 9, 7. {iNy R 3°W., Oklahoma, ‘Oklahoma land 
| district, 7 3 
“Tt appears that Couch made hhoidesiead entry for said land April 25, . 
1889, and that several contests were filed against this entry, some of 
“the contestants alleging merely the disqualification of the entryman and 
others alleging prior settlement in addition to the charge of disqualifi- 
—eation. These coutests were consolidated and a hearing was had a : 
7 which all parties: were allowed to submit testimony. — - 
. Asaresult of the hearing the local. officers recommended the ean- 
- “cellation of the entry and awarded the preference right of entry” to 
- David C. Pryor, the first contestant. | , : 
€ I. appeal your office held the entity for cancellation, but. limited 
“Pryor’s preference right to lots 8 and 9, and awarded the preference 
| ught to the remainder of the land to eoitectaiit Joseph England. | 
~~ On further appeal, the Department, by decision of December 11, 1897, 
: supra, affirmed your office decision so far as it held Couch’s entry for 
canieelintion, but declined to consider any question as to the preference 


_  tight-of entry prior to application to exercise such right. 


' Motion for review of said decision, so far as it declined to pass upon 
“his claim to lots 1, 2, 3 and 7, was filed by Joseph England, and on 
“June 4, 1898 (27 L. D., 30), the Department modified its former decision 
and awarded to England the preference right of entry to said. lots. 
Pryor’s preference right was held to be absolute as to lots 8 and 9 and 
good as to the remaining lots against every one but England. 

The specifications of error alleged in Couch’s motion for review are, 
in substance, that the Department erred in holding that he was dis- 
qualified; and that it was error not to ‘have suspended the contests of 
Joseph England and Hugh L. Ewing (both of whom. alleged the dis- 
qualification of the entryman) until:after hearing between the first 
contestant, David C. ae he the ai souremeny claimants, and the 
entryman. 

The general sieescon that the ‘ipepartniont. erred in holding that 
Couch was disqualified, is not a proper ground for review, particularly 
' as the ruling of the Department on this point was in accordance with 
_ the concurring decisions of your 0 tice and the local office. 

The several coutests in this case were consolidated as a. matter of | 


convenience. Pryor was the first contestant who alleged the disquali- i 


fication of the entryman and (as was said in departmental decision of 
June 4, 1898) on the success of his contest the subsequent contests, so 
far as they contained the same charge, fell to the ground, Couch’s entry 
‘was held for cancellation, then, on the first contest, that of Pryor, and 

his rights were in no way affected by the fact that Fngland’s and | 

. Hwing’s contests were not suspended. .. | 

The motion for review is accordingly denied. 

Tn this connection your office is instructed anat nee when two 


‘DECISIONS RELATING TO THE PUBLIC LANDS. 341 a 


or more parties are each entitled to file motion. for review of a depart : 
imental decision and one of them files such motion, this motion should ° 


not be transmitted to the Department for consideration until areport has ©. 


been received from the local office showing proper service of notice of | 
_ the decision of the Department and stating whether motion for review ; 
has been filed within the time allowed. by the other party or parties — 
entitled to file same. The course adopted in this case of transmitting - 
the motious separately i is one likely Lo lead to. confusion and: COmBN SG 
cations. : | 


‘The local officers should alae: be advised of the necessity for. prompt; ms 


- service of notice of departmental decisions and orders. The record: — 
shows that departmental decision of December 11, 1897, was promal- : 
: gated | by your office December 28, 189%, but otic thereof was not.- | 


served on.the parties in interest by the local officers until May 20, 1898, © Ao8 


- nearly five months later. No reason is assigued for: this long delay. : 
It thus happened that England, who was represented by Washington . 
attorneys, filed his motion for. review and the same was transmitted to.’ 
the Department for consideration before Couch received notice of said. : 
| decision. : 7 | — - 


— 


CREDIT ENTRY — ~ FORFEITURE ~ -REINSTATEMEN'T — —ACT OF MARCH 31, | 


MoOLennan v. ENGLISH ED AL. 


An ening cane under the credit. sy ‘stem, orl for feited for ihe SHoneAR lent of the a 
full _purchase price of the land, is by the terms of. the act of March 31, 1830, . 
reinstated, and should go to patent without further payment, where the amount 
of three dollars. and a half per acre had been paid prior to the passage of said 
act; and an adverse entry macle subsequent thereto will not defeat the right ba . 
aieh patent. 3 y 
i Where it appears that a tract. of ian has been ae bought and paid for according 
to law, and patent therefor has been withheld, throngh error of the government, © 
~ fora long term of years, it is the duty of the Department on the discovery of | 
such error to issue patent, irrespec tive of the manner In which such matter is’ 
brought to its attention. : a 


Secretary Bliss to the Commissioner of the General Land Oe, August’ 
CW. Y. BD) | 24,1898, | (LL. Bo). 


. By your office letter of October 10, 1894, the register and receiver. of : 
the Huutsville, Alabama, land office were directed to allow Mary A. | 
McClellan-to make homestead entry of the NW.4 of Sec. 6, T.4 8., Re 
3 W. In pursuance of such authority she made entry ao October 
15, 1894. a 3 
From the said letter of your’ office it appears that— 
Patrick English entered the tract in question under the credit aysteii February ae 
1818, at the rate of $20.05 per aot) aud paid oie February 9, 1818, and $640. 09 Mareh . 
14, following. : 


There i is no evidence th at any steps were peu to eoniviee the. title to ivaid land - 
under any of the various relief laws, and under the act of March 21, 1828, U.S. Stat., 
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Vol. 4, page 259, the land was forfeited July 4, 1829, ‘and a tots. to that effect was 
eitered npon the tract book. The said tract appears on the tract ‘books of this 
| office, SG far as. posted, as Bnapproprater public land. 


~The records of your office further show fab: the land had ne 
-_ entered under the homestead: law on November 27, 1885, by John B, 
McClellan (said to be the father of Mary A. McClellan), ach entry 
was canceled March 1, 1893, for failure ie make oe within un 


| — statutory period. © 


_ Sometime previous to April 26, 1895 (the fling aie not appearing - 
on the application), the attorney for. a American Freehold Land | 
Mortgage Company, of London, England, filed an application to have. | 
_ the credit system pre-emption entry of 1815 reinstated and carried to — 
patent under and in virtue of the remedial acts of March 31, 1830, and - 
February 25, 1831 (4 Stat., pages 390 and 445, respectively), As show- | | 
ipg. his right to make. acl application, ne filed the affidavit of the 
American manager of said company to the effect that John B. McClel- 


-. Jan while in the occupancy of said land, and while it was covered by | 


his entry, had mortgaged it, together with certain other tracts of land,- 

to said company, for a large amount of money—$22,500; that said 

_ mortgage had been foreclosed aud the land purchased by the said com- 
pany; and that the said MeClellan had for along time prior to the. 
execution of said mortgage been in the open, notorious and undisputed 
possession of the said Jand aud was so in possession at the date of the 
mortgage. In the application it is alleged that said John B. McClellan 
and his ancestors had for mauy years been claiming title thereto under. 
the credit system-entry of said Patrick English. 

By your office letter of April 26, 1895, this application was denied, 
because of failure of the company to serve notice thereof upon Mary A. 
McClellan, whose entry thereon was of record. Thereupon the attorney 
for the company, ou May-15, 1895, filed a second petition to the same 
effect, with due notice to Mary A. McClellan, and on Juue 10, 1896, she, 
: through her attorney, moved to dismiss it upon the sepia that the 
company “fails to show that its mortgagee (mortgagor), John B. 
McClellan, derives title through mesne conveyance or otherwise from 
said Patrick English, ” aud also that said company fails to show that. 
the said Patrick English is entitled to relief under the said acts” of 
March 31,1830, and February 25,1831. 

In passing upon this second: applications: your othe by its letter hae 
August 27, 1896, overruled the motion of the entryman to dismiss the- 
company’s application: held that the tract was not subject to homestead - 

entry and that under the acts of 1830 and 1831, above referred to, pat-~ 

ent should issue on the entry of Patrick English, and directed that 

McClellan should be allowed thirty day sin which to show why her entry 

= should not be canceled. for conflivt with the: cr edit system eutty of Pate 

rick English. : 
dn. es counsel | for McClellan submitted the @ following 1 reasons. 
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why her entry should. not be caiiéeiea and why the veutry of Patrick | 
English should not be reinstated : 2 


“I. For non-payment of the purchase money the land. was forfeited by Patrick 


English July 4, 1829, and said forfeiture was duly entered on the records of the 
General Land Office and so remains to this day. | ba 
-II, That no action has ever been taken by English or any one claiming under fant 
_ to perfect his entry, under the several relief acts passed since said forfeiture, and 
| particularly, the act of March 31, 1830. : 
_ Ill. That the American Frechold 3 Mortgage Company, who: are now claiming | the» 
land, fail to show any connection with Patrick English, or his assigns, or aa oer 
to ask the reinstatement and patenting of said English’s entry. >. 
IV. The act of March: ‘31, 1830, provides several modes of relief, the first of which 
is a pre-emption on the iid until July 4, 1831, and the payment of a sum which | 
together with what has been already paid shall not exceed $3.50 per acre. English | 
having already paid a larger sum than that, to wit, $5.01 per acre, no further pay- | 
ment was required of him, but the law did require that he should make known his 
option, surrender his certificate of further credit and obtain his certificate of final — 
. entry and thus relieve his entry of the forfeiture standing against it w ithin the time 
fixed by the statute. © . 


By your office decision of December 1, 1896, these reasons were not: 
cousidered sufficient, and the homestead entry of Mary A. McClellan was. 
held for cancellation, and her appeal ero is now here for as 
eration. 

This case depends upon the construction to a aed upon the act of : 
March 31, 1830 (4 Stat., 390). ; 

Prior 7 the passage of this act, and between the first day of March,. - 
1809, and the ninth day of July, 1828, Congress had passed twenty-one. 
separate acts, all for the relief of purchasers of publie lands. It is not 
‘thought necessary to set out these acts in detail; it is sufficient to say. 
that the general purport of them all was to hasten the extinguishment | 
of the “debt due to the United States by the purchasers of the public 
lands,” and in most of these acts the time. for _payment was extended, 
and in many easier terms, in the way of discounts for early payments,- 
were made, they all finally culminating in the act above cited and in 
the supplementary act of February 25, 1831, hereafter noted. | 

The act first above referred to, so far as it. relates to the presen 
controversy, is aS follows: . : 

That all purchasers, their heirs’ or assignees, of sok of the public lands of tlie” 
United States as were ‘sold on a credit, and-on which a further credit has been. 
taken, under any of the laws passed for the relief of purchasers of public lands, and. 
which lands have reverted to the United States, on account of the balance due 
thereon not having been paid or discharged agreeably to said relief laws, such per- 
sous may avail themselves of any one of the three following provisions contained i in 
_ this section, to wit: First—They shall have a right of pre-emption of the same land _ 

until the fourth day of July, one thousand eight hundred and thirty-one, ‘upon 
their paying into the proper office the sum per acre therefor, which shall, at the 
time of payment, be the minimum price per acre of the public lands of the United’ 
States, in addition to the amount ‘heretofore paid thereon, and forfeited: Provided,’ 


That the price, including what has already been paid, and the amount to be’ Paid, 
shall not, in any case, exceed three dollars and fifty cents per acre. = 5 ee 
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Under the proviso to this act it is plain that the iene price 
required to be paid for any lands theretofore sold under the credit sys- 
tem, and which had been forfeited for non-payment of the original con- 
tract. price, was $3.50 per acre, and the purchasers i in default were given 
until July 4, 1831, in which to make the payment. It would seem 
therefore that English, having already paid on the Jand in controversy 
more than $5.00 per acre, an amount in excess of that required by the. 
statute, was at that time entitled to receive patent for his land. _ 
This was the construction given to this act by a circular of the Gen... 
eral Land Office of date April 15, 1830, addressed to the local land 
officers, construing this act of Congress, from which the following is 
quoted (Laws, Instructions and Opinions in Relation to the Public 
Lands, Part 2, page 424, No. 363): , | 
| | : Gwe Lanp Orricr, 
— April 15, 1830. - 


- GuNTLEMEN: iiewerl you nave a copy of an act of Congress for the relief of pur-. - | 
chasers of the public lands, and for the suppression of. fraudulent practices at the 


public sales of the lands of the United States, approved the 31st ultimo, | 

‘By the 1st section of this act, the purchasers, their heirs or assignees, of the.pub- 
lic lands upon which a further credit was taken, and which have reverted to the — 
United States for failure in making complete payment spore have three different 
kiuds of relief offered to them: 
1st. They have a pre-emptive right to those lands until the 4th of July, 1831; and — 
in all cases where the amount which has been actually paid in cash, and for feited, 
on any tract of land, amounts to or exceeds $3.50 per acre, the claimant is entitled: 
to receive a final cortinicute for. such: tract, without jam any additional payne 
thereon. . 


The act of ee 25, 1831 (4 Stat., 445), naa wocdinest relation to’ 


lands of the quality (price) of the tract in controversy, that statute - 


referring only to “such of the public Jands as were sold on a credit 

system for a less price ‘than fourteen dollars per acre;” but the two 

acts being in pari mE, ne later act may be used to aid in constru- 
_ ing the former. ; a 


‘Where there are earlier does relating to the same subj ect matter, the survey must 
extend to them, for all are for the purposes of construction considered as forming 
one iomomenecne and consistent body of law and each of them may explain and 
elucidate every other part of the common system to which it belongs. (Jéndlich on 
the Interpretation of Statutes, p. 04, sec. 43.) : 


The part of said act pertinent to the matter bein g considered is as © 
follows: 

That all purchasers, their heirs or assignees of enoh of the public lauds as were sold 
on a credit for a less price than fourteen dollars per acre, and on which a further 
credit has been taken under any of the laws passed for the relief of purchasers of 
public Jands, and which lands have reverted to the United States on account of the 
balance due thereon not having been paid or discharged, agreeably to said relief laws, 
shall be entitled to patents, without further payment, in all instances where. one 
dollar and twenty-five cents, or a greater sum, per acre, shall have been paid. | 


—Itis thus seen that under this act title to lands. that were originally | 


gold for less than fourteen dollars per acre could be obtained by the pay- 
ment (made or to be meds) af $1. 25 ‘per are while under the act of | 
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| March 31, 1830, any lands, that i is, lands sold at ay: priée, were to pass | 
to the piicliaser on the parient. made or to be mace, of $3.50 per acre. - 
Can it be doubted that the intention of Congress in both acts was,- 
that upon the payment of the amounts therein named,—in the one $3.50 . 
and in the other $1.25,—the purchasers, their heirs or assignees should. 
‘‘be entitled to patents without further payments?” If it tad been: 
_ doubtful from the language employed in the act of March 31, 1830, all 
doubt was removed. by the act of February 25, 1831, by the use of the’ 
express. words therein, ‘without further Sayincnk e - 
‘In a circular of instructions, of date March 9, 1831, issued by the Com- 
sioner to the registers and receivers of the different land offices, explana- 
tory of this later act, the following language is used: 


In all instances where the law directs that patents be issued without further pay- 


ments, (the accounts having already been closed by the reversion of the land and. 
the forfeiture of the amount paid,) it is only necessary that a remark be made on, 


_ the face of the account, to the following effect, viz: 


“The act of the 25th of February,-.1831, directs that a- patent be issuod without : 
further payment.” . 
The register’s final certificate, ' containing a transcript of the accounts, will of 
course exhibit the sameremark. Final certificates should be issued in alZsuch cases _ 
as soon as practicable. (Laws, Instructions and cae Part 2, page 440, now 
372.) 


These circulars considered in connection cei that of May 21, 1831, 


| quoted in the decision appealed from, exempting such lands from: sale 7 


‘even though the holder of the Bredit. certificate should not have sur-. 
rendered the same to the register prior to July 4, 1831, leave no doubt 
as.to the construction placed upon the act of. March 31, 1830, supra, by 
the land Department, namely, that purchasers who had paid vos 50 Dey 
acre for their land were entitled to patent. | 
While it is true that the circular last referred to directs th at: 


final certificates are not to be issued thereon until such certificates of further dead: 
. shall have been filed in this office, 


no time is fixed within which such filing shall be made, and it does not: 
appear anywhere in the record that English or his assignées have ever - 
been notified of this requirement of your:office. Moreover, in this cir- 
cular the register was directed to report to your office all such cases in 
which the certificates of credit had not been surrendered, and-in pur- 
suance of this instruction the register reported the tract in question in 
his returns for August, 1831, as one of the tracts “ entitled to patent” 
under the provisions of the act of the 31st. March, 1830, and of the. 
supplementary act of the 25th February, 1531. 

At the time this sale was made (1818) and these laws were passed 
and. circulars promulgated, the disposal of the public lands was made 
with a view only to the revenue to be derived therefrom. No consid- 
eration of residence, improvements and cultivation, requiring proof 
aliunde the record, as were later required, entered into the laws regu- 
lating the sale of thie public domain. <A price was fixed and. conditions 


for the payment of the same were made and changed to suit the: 
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convenience of the pur chaser or the aemaoas of the revenue, and the 


payment of this price so fixed was the one > consideration that entitled ; 


the purchaser to patent. 


The record in this case not onl y hos that ‘he ‘eauisita price was 
paid by English, but it further shows that the government was fully — 
cognizant of the fact that it had been paid, and the notation of the for- 
feiture of the tract upon the tract book, for failure to pay prior to the 


4th of July, 1829, was, in effect abrogated by the provisions of the said 


act of March 31, 1830, and the. requirement: of the government.hbad. . 
been fully complied with. It follows that the government has not been — 
the owner of the land in controversy since the passage of the act of. 

| March 31, 1830, and that English or bis heirs or assignees have, ever: 
‘since that date, been entitled to patent therefor, and would possibly 
long since have received it only for the failure. to remove the notation. 


of forfeiture upon the tract book. 


The objection of counsel for McClellan, that because the plaintiff nag 
not shown title from English through mesne conveyance, its petition — 
can not be entertained, can not be allowed to prevent this Department — 


from issuing patent to the parties shown to be entitled to it. Itistrue 


that the plaintiff does not show title derived from English, and can not 
under the evidence now before the Department claim: as an assiguee of. 


his title, but this fact does not. interfere with the duty of thé Depart- 


ment in the premises. Through the application of plaintiff, attention . 
has been brought to the fact that patent to a quarter- section of land. 
bought and paid for according to the terms of the law, has been with- | 
held from its rightful possessor for more: ‘than sixty years after the right. 

to. patent accrued, through the error of an agent of the government. ; 
It is further shown by the record that the homestead claimant -has no. 
equities that should: ae this a pom issuing patent to — 


this land. 


You will direct the issue of Cae for the land described io 66 Putick _ 
_ Einglish, his heirs or assigns,” leaving to the courts the determination. | 


as to who are the lawful heirs or assigns of the said purchaser. 
The decision Bursa: from is s affirmed, 


a 


HOMESTEAD—a DDITIONAL ENTRY— SECTION 6, ACT OF MARCH 2 , 1889. ~ 


ULRICH Vv, Rank. 


A fhamestadd entry for one hanared and sixty acres, made i in Bee. faith by one ghs, 
has theretofore perfected title under a homestead entry for eighty acres, may 


- stand intaet as to the eighty acres on which the improvements are situated, 
~ where if appears that the entryman is entitled to take that amount as an 


- additional entry under section 6, act of March 2, 1889. 


a Secretary Bliss to the Commisstoner of the General Land. Office, Sak 
“3 (Ww. ViDie .# 7 | 2 25, 1898, - | (Cc, J.W.) 
May 7, 1894, Charles L: Rank made heniestasd: enbey: for the NE. a 


of Sec, 2, T. 26 N., RB. 6 6 WI ‘ML, Enid, Oklahoma. 
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“December 11, 1894, Louis H. Ulrich filed. affidavit of contest against 
said entry, alleeine the disqualification of defendant, because he had 
made entry and received patent for eighty acres in Kansas. - 

The parties filed an agreed statement of facts. 7 | 

It apo ars that defendant made homestead entry for the N. 4 of the 
NE, 4, Sec. 22, T. 22, R. 17 W., at Larned, Kansas, in 1877, and made 
final = arcot and melaived patent therefor in 1880; that on May 7, 1894, 
he purchased the relinquishment of a party who had made entry of the 


tract now in dispute, which he filed and made entry himself, believing. 


and haying been informed that he was qualified to make the. entry; 
thut he has made valuable improvements upou the east half of the 
tract. The local officers recommended that defendant’s entry be can- 
celed as to the W. § and remain intact as to the E. $, and that Ulrich 


have a preference right to make.entry for said W.3. Plaintiff appealed, -. 


and on December 9, 1895, your office affirmed the local office and held 
the W. 4 of said homestead entry for cancellation and the EK. $ intact. 
_ The case is before the Department on the further appeal of plaintiff 4 
- from your office decision. It is insisted that defendant when he filed 
' his homestead affidavit, wherein it is stated that he had not heretofore 
. made entry of any land under the homestead laws, committed ‘Sach. 

fraud as vitiates his whole entry. | 3 

Section 6 of the act of March 2, 1889 (25 Stat., $54), provides: 

That ‘every person entitled, nuder the provisions of the homestead laws, to enter 
a homestead, who has heretofore complied with or who shall hereafter comply with — 


the conditious of said lavs, and who shall have made his final proof thereunder for 
a ‘quantity of Jand less than one hundred and sixty acres and received the receiver’s — 


final receipt therefor, shall be eutitled under said laws.to enter as a personal right, — 


_ and not assignable, by legal subdivisions of the public lands of the United States 
subject to homestead eutry, 80 much additional land as added to-the quantity pre-. . 


viously 80 entered by him shall not cxe¢ed one hundred and sixty acres. 


It appears, therefore, that the entry theretofore made by defendant. | 
in the State of Kansas was uo bar to his making an additional entry - 
for eighty acres more. The first entry is admitted, but with the quali- 
fication that at the time the last entry was aaa the. defendant was 
informed and believed that he had the right to make entry for the one. 
handred and sixty acres in the Cherokee strip. That he so believed, 
and had been so informed, is a part of the agreed state of facts. It 
follows that the contention that be acted fraudulently in making the 
last entry is inconsistent with said agreed facts. 

Your office decision is accordingly affirmed, 


Moore v. PARKER. 


Motion for review of departmental clecision ‘of July 15, 1898, a L. D., 
196, denied. Dy, ee paar August 26, 1898. 
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RAILROAD: GRANT-INDEMNITY SELECTION —ADJOINING FARM. 
JOHNSON. 2. ‘Norrunen Pacrric hk. R. Co. 


Prior to adj oining farm entry residence on the original farm, with cultivation of fits 
adjacent tract, is not residence on-said tract, and does. net constitute a claim 
that will exclude it from indemnity selection. 


7 Seoviinry Bliss to the Commissioner of the Gener al Lond. Ofies, August _ 
(W.V.D.) - -# . 5% & .9 26,1898. (Ge BO.) 


‘This case comes before the Department on the appeal of Andreas cee 


Johnson from your office decision of October 14, 1896, rejecting his 

application to make adjoining farm entry of the NEL of the SEL of | 

Sec. 15,.T. 136 N., R. 44 W., St. Cloud, Minnesota. | le 

It: appears ork the eecond that this land is within the indemnity 
limits of the grant to the Northern Pacific Railroad Company, and was 
selected by said company on June 16, 1885. On April 26, 1892, re... 
arranged list No. 9 D. wasfiled by the company, designee the lost. 
lands, tract for tract, as a basis for such. selection. = 

In the spring of 1895, Andreas Johnson applied to make adjoining 
farm entry of the land. A hearing was had upon this application on. 
April 6, 1895, and-upon the testimony submitted the local officers held 
that Johnson’s application should be allowed. On appeal by the rail- 
road company your office reversed this decision, holding that— 

A claimant residing upon an original farm cannot claim a preferred right. to make 
adjoining farm entry of an adjoining tract by virtue of cultivation and improve- 
ment of such tract prior to his application to enter the same; for the reason that. 
residence upon the original farm is not residence upon the adjoining tract until the | 
entry has been made. (13 L. D., 718). - 

The testimony shows that Johnson has lived on one hundred and 
twenty acres of land adjoining the land in controversy since 1870; that 
he has been cultivating the land in dispute in connection with the other 
land, since 1879, but has never established a residence upon it. The 
law applicable to cases of this kind is correctly stated in your office: 
decision, quoted above. . 

Johnson had not, therefore, at the date of the company’s selection of 
the land, such a right to it as would defeat the company’s oe of: 
selection, and his application was properly ee 

ou decision is affirmed. | 

RAILROAD GRANT-INDEMNITY SELECTION~ADDITIONAL ENTRY. 
| Lunn », NoRTHERN PACIFIC R. R, Co. 

The right of an appiteant. to: make an additional homestead entry, under the act of 
March 3, 1879, of land subject thereto, is uot defeated ny a subsequent Reena 
selection on behalf of the Northern Pacifie, ; 

Secretary Yy Bliss to the Commissioner of the General Land Office, Aug gust 
(Ww. V. D.) . t.3 26, 1898. pe, ae at (G. RB. 0.) 


The facts in this case as shown by the record, are as follows: 
The N. 30 of the NE. 4 of See. 17, T.. 135 N ss R. 43 we in the St. Uloud, 
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- Maisie: laud district, was s within the limits of the withdr awal made 
- for the Honea? of: the nee Pacific Railroad _onueny upon the 
. filing of its map of general route on August 13, 1870. 3 

On June 30, 1871, Finar Lund applied to make homestead entry of | 

this tract, co nethier with eighty acres in section 8 adjoining it. His 

| application was rejected as to the land now in.controversy, for the rea- 
son that it was an odd section reserved for the Northern Pacific Rail- 

read Company, and for the further reason that the land in section 8 

being double-minimum land, he was only entitled to enter eighty acres. 

He then made liomestead ie y of the eighty acres in section 8, and 

_ received patent therefor November 20, 1877. 

Upon definite location of the Northern Pacific eaileoal on November . 
21, 1871, the land. was found to be. within the thirty mile indemnity . 
‘Timita of said road. : 
On November 10, 1883, Lund ‘applied to enter the iach under tine | 
* act of March 8, 1879 (20 Stat., 472), as additional to his homestead 
: entry above mieniened. At that time the land was claimed by the 
St. Paul, Minneapolis and Menitobe sae Company (St. een 

- extension) under its grant. 

- . On Jime 16, 1885, the Northern Pacific Railroad Company applied | 

to select the fact as indemnity. - | 

A hearing was ordered. to determine ‘the sights of the Senpantice 
claimants to the ‘tract, and the.case coming on appeal to this Depart- 

7 ment, a, decision was rentlered on April 24, 1891, in which it was said: 

As between the two railroad vompanies the case. at bar is controlled ‘by the deci- 

‘ sion above cited [St. Panl and Pacific R. R. Co, v. Northern Pacific RB. -R.-Co.. , £39 

- U.S., 1), and it was therefore error to hold that the Northern Pacific Railroad Goni- 7 


- pany had-no right to select said tract, for the reason that it was in conflict with the 
. grant to the St. Panl, Minneapolis and Manitoba Railway Company. 


a _ If the selection of the Northern Pacific Railroad Company is in all other respects 


valid, it-will be approved and the application -of Lund will :be-rejected. ae St. 
Paul, ‘Minneapolis & Manitoba Ry. Co, et al..z. Lund, 12-L. D., 398.) . 
‘On February 18, ‘1895, Lund again applied to make additional eine: 
stead entry of the land. .On this application .a hearing was ordered to 
determine the rights:of Lund as against the Northern Pacific Railroad — 
Company. On the testimony submitted. the local officers found :that 
Lund had made final homestead entry for eighty acres of land adjoin- 
. Ing this, and had continued to reside upon said eighty acres ever since | 
he had made application therefor, and had continued to imprové"the 
- Jand in controversy in connection therewith, ever since 1871, and that 
his improvements on this land are worth $300. They recommended _ 
that his application to enter the land be allowed and that the claim of. 
the railroad company thereto be rejected. The railroad company 
appealed to your office, which, on October 14, 1896, reversed the deci- 
sion of the local officers andl rejected his splice ion: holding that. 
Lund’s claim to the land had been adjudicated by the decision of this 
Department above referred to (St. Paul, Minneapolis and Manitoba 
Railway Co. et al.v. Lund). Lund now appeals to this Department. 
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‘The first diextion to be discussed. here is whether said ieeion of 
- April 24, 1891, determined the rights of ‘Lund to the land, so as to pre- 
clude any further adjudication of the case by this Department. 
_ Said decision was not intended as an adjudication of Lund’s right to 
the land. It merely held that the right of the Northern Pacific Rail- 
~yoad Company was superior to that of the St. Paul, Minneapolis and 
. Manitoba Railway Company, and said that the selection of the Northern 
Pacific Company, if in all other respects valid, would be approved, and _ 
the application of Lund rejected. The said: selection was not “in all 
other respects valid,” for Lund’s application inade on November 10, — 
1883, was a bar to such selection made by the company on June 16, 1885, , 
: That the Department did not intend to adjudicate Lund’s claim to the 
land by said decision is shown by its ruling on the same day in the case 
of Northern Pacific Railroad Company et al. v.. Ambers (12 L. D., 395). 
The facts on which that case was decided were precisely similar to those 
in the case at bar, aud it was held therein that Ambers’ right to make 
an additional homestead entry of the land was superior to the right of 
selection by the railroad company. 
The decision of April 24, 1891, in the case of the St. Paul, Minne- 
-apolis and Manitoba aay Gonrpany v. Lund, will. not, her efore, 
stand in the way of an adjudication of Lund’s ight to male entry of 
the land, and that question will be decided on its merits. , 
It appears that Lund has resided upon the eighty acres of land 
included in his original entry since 1871, and has cultivated and 
improved the land in dispute in connection therewith during all of this 
time. At the date of his original entry he could have entered only 
‘eighty acres of land, but the act of March 3, 1879 (28 Stat., 472), gave 
him the right to make an.additional entry of eighty acres. He applied ; 
to make such entry on November 10, 1883. 
- The land not being subject to the grant to the St, Paul, Minneapolis | 
and Manitoba Railway Company, and the Northern Pacific Railroad 
Company not having applied to select the land as indemnity until June 
16, 1885, at the date of Lund’s application it was subject to entry by 
any legal applicant and his application should have been allowed. 
The selection of the railroad company for this tract will be rejected 
and Lund will be allowed to make entry of the same. 
| our decision is reversed, : 
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MINING CLAIM—PROOF OF CITIZENSHIP—EXPENDITURE. 
CLARKS PockEr QuARTZ 1 MINE. 


Proof of citizenship on the part of a: sorporation is made by filing a certified copy of 


its articles of incorporation; snch certificate being made under seal of the officer: 


having custody of the records where said articles are recorded. 
Mining work done on one claim for the benefit of that and other adjoining claims may 
be credited to the adjoining claims as well as to the claim on which the work is 
actnally done, but the fact that such work has been done, and its relation to the 
claim for which patent is asked, must be fully shown. 


Secretary Bliss to the Commissioner of the General Land Office, August 
(W.V.D.) 26, 1896..2 & 8S 7 (PB. Jd. G.) 


March 26, 1896, the Gold Hill Mining-Company, a corporation claim- 
ing to have been incorporated under the laws of the State of Illinois, 
‘made application for patent for the Clark’s Pocket Quartz Mine, sur- 


vey No. 3320, Stockton, California, land district, and nenury No. 473 was 
made November 7, 1896. 


There was filed with the aoeedon an abstract brought down to 


-February 14,1896; a copy of the articles of incorporation of the com- 
pany, certified to by a notary public of Cook county, Illinois, in which 


he says he has compared the copy with the original and that the copy | ; 


is correct. The return of the donaby mineral surveyor who made the 
: survey is as follows: 


‘Phere are no impro vements upon this claim. . The Gold Hill Mining Company have 


_ expended large sums in improving the adjoining claim, and their work are so con- 


é structed as to serve tow rk the ore from this vein. ney contemplate increasing 
_ the capacity of their mill. 


There is a large amount of matter on these. claims that is easy to work and will 7 


pay a profit when worked in large quantities, and by improved processes. The - 


company say that they have been advised that they can count their works as 


"improvements upon the claim for the reason that they will be used for the working 


of the claim and really no improvements are needed on the claim but simply to go 
. to work extracting the milling matter and transporting it to the mill. 
They intend putting up another mill to increase the capacity for reduction. 


Their grades, tramways, tunnels and excavations have cost. many thousand dol- 


lars.’ Their hoisting works are of the value of at least three thousand dullars and 
‘their mill not less than ten thousaud dollars. 


| The affidavit of the witnesses as to improvéments states: 


‘The amount expended on said mining claim in labor and improvements by the 


said claimants or their grantor is not less than twenty-five thousand dollars. Said 


improvements consist of mining tunnels, sinking shafts, ruuning cuts and building 
mills, etc. This claim adjoins the property upon which the improvements have been 
made, but is in the consolidation and a part of the company’s claim entire. 


~The surveyor general does not make any report as to improvements. 
By letter of January 28, 1897, your office required (1) a supplemental 
abstract from February 14, 1896 to and including March 26, 1896, the 
date of the application for patent; (2) a certificate of the surveyor 


_¢t 
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aeneral as to the statutory: be pondiace: aa (3) “evidence that the 
articles of incorporation of said company have been filed in the office 
of the Sec retary of the State of California.” | | 
In answer to this the mineral applicant filed the Shiota ieation 


; certificate, which he calls a supplemental abstract, under said firet.« | 


‘requirement, and appealed from the oe demands of your said office 
decision. | 7 
Sec, 2321 (R. 8.) provides that— 


Proof of citizenship, under this dhapbar: may consist, in the case of an iidividiial: . 
of his own affidavit thereof; in the case of an association of persons: unincorporated, | 
of the affidavit of their guthorized agent, made on his own knowledge or upon 
information and belief; and in the case of a. corporation organized — under the laws 
of the United States, or of any State or Territory thereof, by the filing of a certified 7 
copy of their charter or certificate of incorporation, / 

Rule 68 (25 L. D., 582), of the Mining Circular contains subelantinly 
-the same language. In the case of a corporation, that which is required 
-is a certified copy of the charter or certificate of corporation. The 
supreme court of California in South Yuba, etc. v. Rosa (80 Cal., 333) 
has held that “there is n0 provision or authority in the statute by which . 
. foreign corporations are to file'a copy of their articles of incorporation 
with the Secretary of State of this State.” The action of your office 
therefore in requiring “evidence that the articles of incorporation of 
-gaid company have been filed in the office of the Secretary of the State 
of California” was erroneous. The copy of its charter filed by the com. . 
_pany does meet the requirement of the statute. The certificate should 
-be made by the officer who has the custody of the original,,or who 
-has control of the records where the saine is recorded, and should be. 
under the seal of his office. ‘he certificate of a notary public that he 
has compared a copy with the original articles of incorporation is not. 
sufficient. 

The contention date your office should not have demanded the certifi- — 
cate of the surveyor-general as to the expenditure of $500 in labor or 
improvements is not sound. ven if this claim is one of a group belong- 
ing to the applicant, the fact is that this. is an independent application 
_ for a patent which does not include any other claim. Mining work done 


on one claim for the benefit of that and other adjoining claims. consti- 


tuting a group with a common ownership may be credited to the adjoin- 
ing claims as well as to the claim on which the work is actually done, 
but the fact that such work has been done and its relation to the claim 
: sought to be patenied must be fully shown. | 

- The judgment of your office is affirmed. Since, however, there | are. 
no adverse claims to the ground so far as appears by the record, your 
office is directed to give the mineral claimant a reasonable time within 
which to comply with the requirements of your office as herein. modified. 


-The supplemental abstract not having been a upon a you offlee, => 


1s returned for. consideration. 
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INDIAN, LANDS—TIMBER CUTTING* — 

| DEPARTMENT OF THE INTERIOR, 

| GENERAL LAND OFFICE, 
; oe = August 26, 1898. | 
re gging Ee pinon to govern ne ging by Indians on the ceded Chinneee. 7 
| Reservations, Minnesota, under the provistons of the act of oe ess. 
approved June 7, 1897 (Public No. 3). | 
1st. The Indians on the ceded Chippewa Reservations, Minnesota 
Shall be author ized to enter into a contract or contracts with any respon- 


sible person or persons to cut and bank any specified quantity of dead 


timber standing or fallen on said reservations, at a given price per 
thousand feet, such responsible person or persons being required to | 
give bond in a sufficient penalty, stipulating for the faithfal perform- _ 
 ance.of the obligations of such contract, the careful observance of the 
intercourse laws, etc. . | | 
_ 2nd. There shall be designated from the corps sof Chippewas examiners, 
appointed under the act of January 14, 1889 (25 Stat., 642), for the 
effectual carrying out of these regulations, a saperintendent and as 
many assistant superintendents as the Commissioner of the General 
Land Office may select. The superintendent designated for the pur- 


“ pose of directing logging operations, shall, with the assistance of the 


‘Indian agent at White arth agency, require each Indian desiring to 
| cut.and bank saw-logs, to make a selection of the dead timber standing 
or fallen, and thereafter make application to be allowed to contract for = 
the cutting and banking of such timber, describing by section, town- 
_ ship and range the land on which the dead timber is standing. or fallen. 
As the dead and down timber is logged from each subdivision of 
land on which it may be found, said designated examiners shall make 
the examination thereof under the direction of the chief exaliner and — 
_ the regulations | governing them, for the purpose. of ascertaining on 
which of’ said lots or tracts there is’ standing or growing pine timber, 
| and shall make their minutes, notes and reports as heretofore. | | 
8rd. Before any timber shall be cut under the foregoing authority, a 


. contract shall be entered into between the Indian applicant or appli- 


_ cants and some responsible person or persons as provided in paragraph 
one, and in such form as shall be prescribed by the Commissioner of 


the General Land Office, which contract, however, shall not be of force 3 


until the same is approved by the Indian agent and superintendent, 
and confirmed by the Commissioner of the General Land Office, which © 
— approval and confirmation shall operate as a permit for the cutting and - 
banking of the timber applied for by the Indian or Indians. _ 

4th. It shall be the duty of the superintendent: and assistant super- 
intendents to go into the woods with the loggers, and direct their 
labors, to the end that no green or growing timber may be cut, and 


, d mondinent of regulations issued a September 28, 1897, 26 L, D. , 34. 
_ 21673—voL 28 23 | 
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— that no live trees may be damaged in any manner, SO.as ti cause , them 
to die, and. also to inspect the scaling of the logs. — 

oth. The superintendent shall receive, in addition to his odmpensation 
as examiner of Chippewa lands, one dollar and fifty cents per day for 
such time as his services may be actually necessary in logging opera- 
tions hereunder, and his actual and necessary traveling expenses, and 


the assistant superintendents shall receive, in addition to their salaries 


as examiners of Chippewa lands, their actual and necessary traveling 


, expenses; and such additional compensation and traveling expenses 


shall be paid from the proceeds of the sale of logs. Such additional — 
compensation and expenses are in consideration of the added duties of | 


said persons. The assistant superiritendents shall oversee and direct — | 
te ‘such portions of the work as the superintendent may direct, 


6th. With the exception of the superintendent, assistant superin- 
tendents and scaler, and in cases where persons of sufficient knowledge 


and skill for foremen, blacksmiths, filers, teamsters, clerks and cooks — | 


cannot be found among the Tadians, no white labor shall be employed 
‘in performing this work, until all available Indian labor shall have 
~ been employed. 
 Fth. One-half of the cost of scaling shall be paid = the Indiaii log: | 
gers, and one-half by the purchaser of the logs,” After the scaling is - 
completed, the sale of the logs ‘shall not be valid until the same is — 
approved by the Indian agent and superintendent and confirmed by — 
~ the Commissioner of the General Land Office. | 
8th. The Indian agent will assume control of the proceeds of the sale. 
of which two dollars per thousand feet for white pine and one dollar 
per thousand feet for Norway shall be deducted by him for the benefit 


‘of the Indians, and to pay all expenses of the sale, such as advertising, _ : 


telegraphing, additional compensation of superintendent and traveling 
expenses of superintendent and assistant superintendents, provided | 
that, in any case where the logs are sold for an amount exceeding six 
| dollars per thousand feet for white pine and five dollars per thousand 
feet for Norway, the amount to be deducted: for the benefit of ‘the 
_ Indians, as above stated, shall be pr oportionately increased in the dis- 
cretion of the Commissioner of the General Land Office. ~ 

The net proceeds remaining shall be divided and paid as follows: 

1st. He shall pay, from the sales of the logs under each contract, the 
party or parties furnishing the advances under the contr act, authorized 
in section 9, to the logger who delivéred said logs. 
7 2nd. He shall pay the scaler or sealers of such Wee? the amount due | 
on the part of the Indian logger. 

3rd. He shall pay the foreman, blacksmiths, teamsters, filer s, clerks, 
and cooks of the logger any balance that may be due them under their 
contracts with the logger. 
4th. He shall pay the laborers of the idewer any unpaid balance which * 
_ may be due them under their contract for labor performed in the cutting 
or eedelivery or pee of such logs. 
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hae 5th. He shall pay on logger or contractor who banked such logs, 

any part remaining of the amount to be paid under his contract. _ 
9th. Any logging Indian, on a proper showing of his inability to 

furnish his logging outfit, or to sustain himself or. his family, during | 


the logging operations, may receive advances. of goods or cash from 
any party with whom he may contract, which contract shall first be 


approved by the Indian agent to such limit as the Indian agent may 
fix, and such advances shall be paid. by the Indian agent to the party 
making the same from the amount to which such Indian is entitled for 
his logging work. 

10th. The Commissioner of the General Tadd Office shall fag power 
_to prescribe such rules and regulations not inconsistent with these © 


- regulations as he may deem proper from time to time, for the more oS . 
efficient prosecution of the logging operations, and to thoroughly pro- - 


tect the interests or the Indians and the Government i in the premises.” 
; -F, W. MonDELL,  — 
| Acting Commissioner.” 
3 _ Approved, 2 i> 
OG, N. Buss, 
Seoretary. 


 ALASKAN LANDS—ACT OF MAY 14, 1898. 
JOHN G. BRADY. 
The pr ovision in section n 10, act of May 14, 1898, for the protection of rights initiated 


under the act of March 3, 1891, works no enlargement of said rights as to the 
- ares oF nd that may be taken, or the water front thereof. 


Acting Seer etary Rian to the Gonsniine of the General Tana Office, 
(WwW. Vv. Dy) _ August 30; 1898. _ (H, B., Jr.) 


In the case of John G. Brady the Department, on March 4, 1898 (26. 


Tae Ds , 305), held that Brady was entitled, under the provisions of sec- 
tions awelve and thirteen of the act of March 3, 1891 (26 Stat., 1095), 
to purchase a tract of land of about fifty acres, pains: part of ‘he land — 
embraced in survey No. 64 in the District of Alaska, instead of the 
eutire tract of one -hundred and sixty acres embraced in said survey 
and claimed and entered by him on May. 2, 1894, as cash entry No. 10. | 
The decision. of the Department directed that claimant be required. to 
- have his survey and entry.amended and to make payment for the land 
‘in accordance with the views therein, or, in default thereof within a 
reasonable time after notice, that his ne be canceled. 
| Under date March 17, 1898, the resident attorney of the claimant, and 
the local office, were notified of the action of the Department, and sach 
_ office was also directed to notify the claimant. | Personal notice, it 
_ appears, was given claimant by the local office on July 8, 1898. _ Under ’ 
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date J ie 15, 1898, your office called upon the local office for report est 
directed that office to— 


give notice to claimant that he is allowed sixty days within which to amen a his sur- | 
yey and entry and make payment for the land, as required. by said decision, and in 

default of compliance therewith his entry, hereby held for cancellation, wey be can- 
; celed, without further notice from this office. 7 . | 


No response has been made by claimant except as: hereinafter 
mentioned. 

On May. 14, 1898, an act of Con gress was approved: (Public No. 95), 
entitled “An abt extending the homestead laws and providing for right 
of way for railroads in the District of Alaska, and for other purposes,” 
“section. ten of which makes. provision for the acquisition of title to pub- 
lic lands in said District “for the purposes of trade, manufacture, or 
-other productive industry.” The fourth proviso to the section reads: 

That all claims substantially square in form and lawfully initiated, prior to J anu- 
‘ary twenty-first eighteen hundred and ninety-eight, by survey or otherwise, under 
sections twelve and thirteen of the act approved March third, eighteen hundred and 
ninety-one (Twenty- sixth Statutes at Large, chapter five hundred and sixty-one), 
_may be perfected and patented upou eompliance with the provisions of said act, 
but subject to the requirements and provisions of this act, except as to area, but in | 


no case shall such entry extend along: the water front for more than one hundred | 
and sixty rods. : : 


On May 25, 1898, claimant filed here his unsworn 1 petition ponine co 


the Seeretary j in tine exercise of his supervisory authority— — 


to allow the petitioner to make further proof in full compliance with the require- 


-. ments of sections twelve and thirteen of the act approved March 3rd, 1891 (26 Stats., 


Chapter 561), as modified by Sec. 10 of the act approved May 14, 1898, to the end that 
_ the petitioner may perfect, fully pay for and have patented to him his entire claim 
of 160 acres which was lawfully initiated prior to January 1, 1898, by survey and by 
use and. actual occupation and possession for some years in good faith. | 
No showing whatever is made by claimant i in support of said. petition. - 
It would seem to be the purpose of the above proviso, both as 
sereeced on its face in connection with the other provisions of the sec- 
tion and as viewed in the light of a careful examination of the discus- 
sion thereof by Congress while the measure was there pending (Con- 
- gressional Record Fifty-Fifth Congress, Second Session, pp. 2657, 4946, — 
5082 and 5083), to provide for the protection and perfecting of rights 
acquired under the prior law before the date named, but not to enlarge 
those rights. Section ten, which is in the nature of a substitute for 
sections. twelve and thir een of the prior law, imposes, instead, new 
and narrower limitations upon the exercise of the right to purchase i in 
cases initiated after January 21, 1898, leaving, however, by virtue ‘of 
said proviso, rights under the’ older law unimpaired as to area of the 
land claimed, but limited as to water frontage to one hundred and — 
sixty rods. The area, and, in effect, the extent of water front, to which - 
claimant is entitled, fave. been determined by the Department upon - 
the pears, submitted by” the claimant. No showing or allegation of 
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error is made by tii act as would justify the Department in reopen- 7 


ing his case. Itis not apparent that the said section ten makes any _ 


provision by virtue of which the rights of claimant as to area or water — 
front may be enlarged. The present claim, as before stated, was initi- 
ated under sections 12 and 13 of the act of March. 3, 1891, dud can only 
“be perfected and patented upon compliance with the provisions of 
said act,” and is in that respect unlike a claim initiated under the act - 
of May 14, 1898. Claimant’s petition is accordingly denied. 

Upon ponederanien of the premises, however, the period within which | 
claimant may comply with the requirements of the decision of March 
4, 1898, is hereby extended sixty days from notice hereof, to be given 
him by the local office in the usual manner. 


“HAND M, Du REeMER. 


Motion Po review and eae denied by Acting Secistary Ryan, © 
August 30, te See ba uae decision of May 23, 1898, 26 LL. ae, . 
676, 


| RAILROAD GRANT-INDEMNITY SELECTION—ACT or JULY 1, 1898. 
‘SHoL v. Norraern Pacrric R. R. Co. 


Residence upon, and improvement of land by an alien, prior to his declaration of in- 


tention to become a citizen, will not defeat the right of Be company to make 


indemnity selection of land so occupied. ; 
The settler in such case may, under the act of July i. 1998, ais. other land in lieu | 
of his settlement claim, and if he declines to exercise such privilege the com~ 

_ pany should then be invited to oan such tract and. select ouice land in- 
leu thereof. 


Acting g ‘Secretary a to the Deinnione of the General Tana: Office, 7 
: eens) : - August 30, 1898. — | (GR. 


Nour office, ander date of October 14, 1896, east the application 
of Christian A. Shol to make homestead entry of lots 6 and 7 and the S$. 
of the SW4 of Sec. 35, T. 134 N. , BR. 42 W., St. Cloud, Minnesota, land 
district. 

The land in question is within the indemnity liinits of the pint to 
the Northern Pacific Railroad Company and was selected by said com- 
pany on June 16, 1885. In February, 1895, Shol applied to enter the 


-. land. A hearing was ordered on his application and on the testimony 


submitted the local officers held that Shol was not a qualified home- 
steader at the date of the company’s selection, and recommended the 


cancellation of his entry. On appeal your office affirmed this. decision, 


The case has now been appealed to the Department. 


; The. testimony shows that Shol settled on the land in 1883 with his . a 
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family and has continued to. Scud there ever since, aud that he has 


made valuable improvements on said land. He was not ‘born in the ~ 
United States, however, and did not declare his intention of becoming . 
. & citizen of this country until July 1, 1886, He was not qualified, there- 
fore, to assert a claim under the settlement laws until that time, and 
his settlement upon and occupancy of the tract on June 16, 1885, did 
not defeat the right of the company to make indemnity melestion thereof. 
See Herron v. Northern Pacific Rh. R. Co. (L4 L. D., 664). , 
The decision of your office, holding that the Settlement of Shol was no A 
bar to the company’s right of selection of J une 16, 1885, Was, therefore, | 
correct, and is hereby affirmed. 
- The facts of this case bring it within the act of fuigd, 1, 1898 (30 Stat., 
620), aud you will therefore notify Christian A. Shol, the claimant : 
against said railroad company, of his right to transfer his. claim to 
other lands in lieu thereof as therein provided; and in the event he 
declines this option the railroad company will, under the provisions of 
said act, be duly inv ited to relinquish the land herein claimed =e to 
‘Select other lands in lien thereof. 


MINING CLAIM~ADVERSE—MINING REGULATIONS. 


McFADDEN ET AL, v. 3 ‘Mountain View Mining AND Mirae Co. 
= — (ON REVIEW.) 


A prose filed as the basis Be adver se proceedings shiek sdlestity and definitely Gt 

fies the mineral applicant of the- nature, boundaries, and extent of the alleged | 
adverse right, meets the requirement of the statute as to the showing tequired 
in the local office on the part of an adverse claimant, and should be accepted for 
such purpose, even though it | may not meet. all the requirements of the mining: 
regulations. 

The’ departmental decision herein of April 16, 1898, 6 Te D.; 530, ‘recalled and 
v vacated. . 


Acting g ay tyan to the Connenane of the General Land die 
| (Ww. yD.) August 30,1898 (EL By, St.) 
This case comes “ag ain before the. Depar tment cadens an order dated 


~ June 15, 1898, enter taining a motion by McFadden and others for review 
_of the aeuoil of April 16, 1898. (26 L. D. , 530), therein. That decision, 


_ affirming the decision of your office, holds insufficient, for the purposes _ 
of an adverse claim, the papers filed.as such by McFadden et al. against. 


the application of the Mountain View Mining and Milling Company for 
patent to the Mountain View lode claim, survey No. 351, Spokane Haney 
Washington, land district. 

After setting out the facts and the provisions of the statute (section | 
2326 Revised Statutes) and the official regulations (paragraphs 83 and. 
84 of regulations under. the: United States mining laws, approved 
December 10, va applicable to the case, the. decision ander review | 
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holds the: papers filed as an adverse claim to be defective: In three 
_ particulars: 

1. Title was not evidenced in the manner prescribed by said para. 
graph 83. 

2. The. plat of the adverse claims was not made by a United Site 
deputy surveyor as required by said paragraph 84, but by a private’ 
Surveyor. | 
. 3. There was. no showing as to the value and owuership of labor and. 
Improvements upon. the claim as required by the latter paragraph. 

The contentions of the motion, briefly stated, are that the papers filed’ 
as an adverse claim meet all the requirements of the statute, and that 
the requirements of the official regulations upon which the said deci-. 
sion is pr edicated are not warranted by the statute and 3 are therefore 
void. | > 
For a full statement of the facts. reference is hereby made to the 
decision i in question. It is specifically conceded in the decision that: 


Judged by the language of the statute alone and disreg: rar ding the for repoing Tepu- 
lations, they (the papers) would “show the se a boundaries and extent” of the 
. eu YOIse claim. 


“In the case of Anchor et al. v. Bowe et at, (50 Fed. Rep. 7 366), which | 
was a suit in the circuit court of the United States for ‘the district of = 
Idaho, in support of an adverse claim, Beatty, district judge, speaking. 
for the court, said: | 


_. It is alleged by the bill that this notion is invited in purstiance of the provi- 
sions of section 2326, Rev. St. pand that ‘complainants made their protest and adverse - 
claim under oath and in jie form of law, and filed the same in the United States 
. land office,” etc. The defendauts plead, in. abatement of the action, that no adverse 
claim was. filed or allowed in such land office. It sufficiently appears that an 
- adverse claim in due form was presented to the land office for filing, but was rejected 
because it did not appear therefrom that a survey of the disputed premises, and a 
map thereof, had been made by a deputy United States surveyor. Said section 2326 
requires that the adverse claim filed “shall show the nature, boundaries, and extent?” 
thereof, This statute is in all particulars complied w ith by the adverse claim pre- 
sented to land office, and no question is or canbe raised that the statute itself is not 
‘fully observed. But by the forty-ninth rule, issued by the Commissioner of-the 
General Land Office, approved by the Secretary of the Interior, the plat showing | 
the boundaries of the conflicting premises “‘must be made from an actual survey by. | 
a deputy United States surveyor.” Must this rule be regarded as a part of the law, 
and be closely followed? is the only question for determination. The plat and cer- 
tificate attached comply with the rule, except that it does not appear that the sur- 
veyor who made them and the survey was a United States surveyor. In support of. 
the etfect of this rule, the depar tment decisions found in Sickles, Min. Dec., 263, 265, 
277, are cited. In those cases it appears the adverse claims were very irregular, ancl 
wholly failed. to comply with said rule in not showing that any survey had been 
made, and in. omitting the certificates required. Their conclusion is not based 
alone upon the fact that the surveyor was not a United States deputy, but, on the 
contrary, it is stated in one that “ no surveyor,” and in another that “no United 
States deputy or other surveyor,” had performed the required acts, It may fairly 
be inferred from these cases that the performance of such acts by any surveyor 
would be sufficient. Weeks on Mineral Lands, 190, says they may be performed by 
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a United States deputy or Siig: surveyor. But. admitting that such rule can be 


complied with only by procurivg the services of a United States surv eyor, the 
question still remains whether the rule itself has the force of positive law; and 
by what authority can the land department make it. It is clearly invested by the 
- statute with the executive duties in the disposal of the public lands; and by section 
2478 “the commissioner of the general land office... . is authorized to enforce 
and carry into execution, by appropriate regulations, every part of the provisions” 


_ applicable to the disposal of the public lands. Under this section the validity 


of all departmental: regulations which are appropriate, and within the. limitations 
of the law, cannot be doubted. This, however, is not a erant. of power to legis- 
late; to add to the law; to render its enforcement difficult; to burden the proceed- 
ings under it with unecessary expense or hardship; or a encumber them with 


onerous aud technical conditions. It is designed that the per mitted regulations shall 


simplify and explain, not embarrass, the administration of the law; and certainly 
they must. not. only be appropriate, put they must be reasonable, and within the _ 
limitations and intent of the statute. By the requir ement that the boundaries and 
extent of the conflict shall be shown, it was not designed that the representation 


thereof made in the land office should be final, in that office or elsewhere; for that _ | 


question is remitted to the courts for decision, and they arc not in any way dependent 
upon the adverse claim as filed, but base their action upon a full development. of all 
the facts. The most. apparent, if-not the only, object of this statute is that the - 
applicant for patent may havea definite notice of what is claimed against him, whieh 
he may then concede or contest. Any adverse claim, apparently madein good faith, aud 
which clearly and definitely notifies the applicant for patent of the conflict between 
his and the adverse mining claim, would seem to meet and comply with the object 

of the statute, and certainly would be sufficient to so put in issue the question of 


_. contest that thei terest of all parties could be protected. by the courts. It is sug- 


gested that the government doeg not design that its mineral lands shall bs patented 
‘upon a survey made by any surveyors Bscept those especially appointed by it.. No 


patent, however, is issued upon such unofficial sur ‘vey, Or, at least, not until afteran .-- 7 


investigation by the court, where any error can be detected. and. corrected, and 
neither the government nor others:can be injured thereby. Iam unwilling to say 


that this and all the department regulations, regardless of their encroachment upon — 


or variation from the law, and the needless expense, inconvenience, and hardship 
| which they may entail beyond those which would result by following only the pro- 
visions of the law itself, shall be literally and technically construed and enforced, 


. Such a rule would not be conducive to the ends of justice. When they must be 


_ followed, and when they may be disregarded, may not be easy to define by any 
general rule; but in all cases they must be appropriate, and within the limitations - 
of the eratite | in the enforcement of which they are desi ened to aid, and which they 
cannot. supplant. It has frequently been held. by the supreme and other Uuitéd 
States courts that regulations in conflict with the law are invalid; those which | 
enlarge its requirements, though not in exact conflict with or sortradiction of it, 
should be likewise regarded. If this rule is not clearly within the former, it is 
- within the latter class. The defendants’ plea, therefore, is- disallowed. 


Although in that case the question was. only as to the sufficiency, a8 
part of the adverse claim, of a plat made by a private} surveyor, the rule 
announced applies to an adverse claim as a whole. And so it. “— said 
by the court that: | | 3 ae. aw 
Any adverse claim, apparently. aiade: il good faith, and which eisaeiy: and 
; definitely notifies the applicant for patent of the conflict. between his and the 

adverse mining claim, would seem to meet and comply with the object of the stat- _ 


. ute, and certainly would be sufficient to so pnt in issue the question of contest that: 
: the interest of all parties could Be mroteceed Pe the courts. 
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In harmony with fides views of the wount ihe Depatement in the 
recent case of the Hallett and Hamburg Lodes (27 L. D., 104), consider-. 
ing the-statute and the official regulations relative to ne of applica: | 
tion for patent to a mining claim, said (p. 108): 2 = 


~ It is believed to be the intent of the statute (and w ith this intent the regulations 
thereunder must be in harmony) that the notice of application for patent, both — 
posted and published, should contain such matter as will inform a man of ordinary 
intelligence and prudence having an interest. in a mining location conflicting with 
the one applied for, that apoleauon is made for patent to the ground in conflict, 
thereby giving him an opportunity to file and prosecute an adverse claim and thus — 
assert and protect his rights as provided by section 2326 Revised Statutes. If, in | 
any case, a notice contains such information, it is sufficient whether it conforms with = 


every minute requirement of the official regulations or not. Such regulations are e 


prepared and issued as a guide to applicants and the local officers, and are generally 
in matters of detail, directory rather than mandatory. _ 


. These views, as announced by the court and declared by the Depart- | 
ment, applied to the case at bar lead to a different conclusion as to the 
sufficiency of said papers from that reached in the decision under | 
review. Having in effect decided, heretofore, as already pointed out, 
that those papers meet the requirements of the statute, which require- © 
‘ments, rather than those of the said regulations, it is now decided must 
control, it is: not deemed necessary to discuss and pass upon the papers 
as to. each of the three particulars in which obey failed to answer pe 
requirements of the said regulations. ‘| 

The decision of April 16, 18 6, is hereby recalled and vacated, the 
| decision of your office rogersca: and the papers in question are aieeonted 
as a sufficient adverse claim in accordance with the foregoing. 


RAILROAD GRAN ae ee ae RIGHTS—INDEMNITY. 


NoRTHERN PACIFIC R. R. oe V. BLAIN ET AL. 


The ruling of the supreme court in the case of Northern Pacific R. BR. Co. ». Colburn, 
| 164 U.S., 383, does not preclude the recognition of settlement rights as against. 
: subsequent intervening indemnity selections, for that case dealt with lands in 
the primary limits, where rights attach at definite location, while in the indem- 
nity limits of the Northern Pacific no right exists in the company prior to the 
selection of CON TY and the appr oval thereof. 


7 Acting Scoretar y Ryan to the Commasstoner of the General Land Office, 
(WwW. ¥.D :) a re August 31, 1898. oS ge. ot Pad Cy 


On August 9, 1893, the plat of survey. of township 28 N., R. 8 B., | 
— Seattle, Washington: land district, was filed in the local office, and part 
of said township, as shown by the map of definite location of the branch 
line of the Northern Pacific Railroad Company, filed September 3, 1884, 
lies within the indemnity limits of the grant to said company inter the 
act of Congress approv ed J nly 2, 1864. On said August 9, the railroad’ 

_ company applied to select. as lademaity certain tracts of Tend in said 
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township, described i in its application list No. 5 2, / Aggr egating 5674, 39 
acres. : | 
: - Subsequently to the filing of this apeliontion: a umber of Sactios 
tendered homestead and. pre-emption applications for. said tracts, in 
each homestead application settlement being alleged prior to the com- 
pany’s application to select, and in the pre-emption applications settle-— 
_ ment was alleged prior to the cpea of the pre- -einption ae March " 
1891. 


The local office A oenied. aie hanes and preemption appliea- 7 


tions,. aud on August 18, 1893, rejected the company’s s application to 
‘select for conflict with the. same; and upon the company’s S appeal, your 
office, on May 31,1895, held that the rejection of the company’s applica- . 


‘tion was erroneous and that upon the allegations of prior settlement 


of the individual applicants hearings to determine the facts should 
have *been ordered, as prescribed by. circular of Se: 6, 1887 
(6 L.D., 131). | 

renin were accordingly had before the sieeal officers, who treated 
the cases as one case, referring, however to each individual settler and | 


- making a finding in regard to each. The same form of procedure was 
followed in your office and will also be followed by the. Depar tment in 


the consideration of the several cases. | 
- The record has been examined in all these cases, aud i fie follow. | 


7 ing the action of your office in affirming the recommendations of the 


_ | loeal officers. that the claim of the railroad company. be Se is con- 


s curred in: 


[Title of case, and deser eviption of land i in nineteen cases thus Aisposed 
of, omitted.] | 

Your office also affirmed the ation of the local office. in the case of 
_ Jobn H. Kinteel, in holding that he was entitled under his pre-emption 
cena statement, dated November 9, 1893, to the E. 4 of the NW. 
4+ and the E. $ of the SE. 4 of Sec. 17, allegi ging settlement July 20, 1890. 
~The judgment of your office i in regard to this case is objected to by the 


railroad company for the reason, as stated, that said declaratory state- 


ment was not filed within three months after the filing of the plat of 
 survey—it being stated by counsel that it was not filed until November 
- 13,1893. All the papers accompanying the pre-einption declaratory 
| statement are dated November 9, 1893, which was within the three | 
months allowed for filing. It is stated i in the opinion of the local officers 


that it was filed on that day. The only authority counsel has for stat- | 
ing that it was filed on November 13, 1893, is a pencil memorandum of | 


that date upon the back of the application. It is not shown, however, _ 
that this was the day of the filing. The. action of your office in this | 
matter is also affirmed, 

Francis J. Havens made homestead application for the E. 4 of ie NE. 
4 of Sec. 29, alleging settlement May 10, 1892. Your office affirmed the 
Reign of the local officers in awarding hin the land. Iam not.able to 


DECISIONS RELATING TO THE PUBLIC LANDS. 363 


concur in your office judgment. | Haveis. in his examination: does not 
state whether he was a married man or not; he says that he made set- 
tlement on. the land May 15, 1892, and that it has continued to be his 
residence; that he has resided there continuously. On cross-examina- 
tion of his witness Putman, -it is shown that Havens has a family, 

which was residing at the date of the hearing in Sultan; that Havens 
‘moved his family away into Sultan in the fall of 1892.” It will thus 
be seen that his family was upon the land but a short time, when they 
moved away and have not since resided thereon. — Your office egufeient 
in this case is reversed. 

It is contended by counsel that under the deuision of the supreme 
court in the case of Northern Pacific ». Colburn (164 U.S., 383) the 
tights of the séveral applicants could not attach so as to defeat the 
claim of the company until there hadi been an entry of record in the | 
local office, and the selection of the company being pier in point of 
time, that it should prevail. | 
it do not think this position | tenable. The Colburn case deals with 
lands within the granted limits, the right of the railroad company to 
which attached on the filing of the map of definite location. The 
~ lands in. controversy are within the indemnity limits and no right in 
_ the company existed until a selection had been mace in heu of lands 
lost in place and the same approved. 

_ As modified, the judgment of your office is affirmed, 


_REPAYMENT—RELINQUISHMENT—ENTRY 1 ERRONEOUSLY ALLOWED. 
| AARON EIBESHUTZ. 


~The right to ceniemient does not exist where an nny is voluntarily relinquished 
_ and canceled for such reason only. ; 
A desert eutry of land subject thereto under the terms of the desert land leaves is not : 
“erroneously allowed” within the ineaning of the repayment statute, though 


the land, on account of its. proximity to a military reservation, may baie been 


exelnded from settlement and location under the act of March 3, 1858, extend- 
ing the preemption law to the State of Califor nia. ; 


~ Acting Secretary Ryan to the Commissioner of the Generel Lani Office, 
(W. V.D.) oS ‘September 1, 1898. - (0. J. G.) 


The record i in this case shows that on July 25, 1881, Aaron W. Libe- 
shutz made desert land entry No. 123 for the Ww 4 of lot No. 1 of NW}; 
Sec. No. 5, lot No. lof NE4 , Es of lot No. 1 of NW4 and Ef of Swi 
Sec. No. G, T. 13 8 R. 35 E. Bodie, now a ae land district, 
California. 

‘February 14, 1884, he eolinguisned said entry; the language of his 
| relinquishment being, in part, as follows: | 

I do hereby abandon and relinquish all claim to the same, and J aunts that my 
said application No. 123 may be canceled on the records and files. of your office, I 
make this abandonment for the following reason: That my business relations and 


eircumstances are such that Tam unable to reclaim and. make final alee upon the 
same, 
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| Upon this relinquishment;: ‘and solely as” the result thereof, Hibe- 


_ shutz’s entry was canceled. 


danuary 26, 1897, HKibeshutz made. application fot repayment of his 
purchase money, which, under date of February 24, 1897, was denied | 
by your office, on the Poet of failure of the Peeorde to “show that . 


this entry was erroneously allowed and cannot be confir med or that it 


was canceled for conflict.” Reconsideration of this decision was asked, 
which was denied by your office April 27, 1897, for the reason fat | 
under Rule of Practice No. 77 the thirty dave within which paruics are — 
allowed to file motions for review had expired. 
Eibeshutz has now appealed from oN office decisions to this Depart . 
ment. — | eR 
The basis of this oat ok for payment 1s that the land in ques- | 


= tion is within one mile of the Camp Independence military reservation, 


in California, and for that reason, under section 7 of the act of March 
3, 1853 (10 Stat. , 244), said land was not subject to entry. That portion 
of said section 7 , Inaterial int this connection, is as follows: : 


And no person shall] ‘make a settlement or location upon. any tract or. parcel of 


- Jand selected for a military post, or within one mile of such poet; or on ony other 


7 lands reserved by competent authority. - 


etl is therefore contended that under the act named Eibeshutz's entry 
was erroneously allowed and could not be confirmed, and for that rea- 

son he is entitled; under the repayment statute, to a return of his pur- 
chase money. — ‘i | 

In the first place it will be observed, aS see set out herein, 


that HKibeshutz’s entry was canceled solely on. the ground of his volun- 


tary relinguishment, — In the second place he allowed nearly thirteen 
_. years from the date of hig relinquishment to elapse before applying g for 
repayment, and this is of slight. significance as indicating or showing 
- that he did not consider that-he had any meritorious claim for repay- 
ment. Inthe third place, by reference to the desert land act of March | 

3, 1877 (19 Stat., 377), it will be seen that there is nothing in the lan- | 
guage. thereof. forbidding, either directly or indirectly, the entry of. 

desert Jands within one mile of a military post. or reservation. Refer- 
ence must be made to this act to ascertain what lands are subject to_ 


desert land entry; consequently the act of Mareh 3, Aone, SUG, is 


really not applicable to the case. : 
| For these reasons your office correctly held that there is nothing i in 
“ the record to show that the entry in question 1 was * pronequsly allowed’ aE 
_ within the terms of the repayment statute. | 
Itis unnecessary to consider the other matters raised by the appeal. 
Your office pecsion is hereby affirmed, - 
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SETTLEMENT CLAIM—UNSURVEYED LAND. 


WOODLAND v. STOW. 


An act of settlément on unsurveyed land must be of such a character, and 80 open — 
and notorious, as to be notice to the publie generally of the extent of the claim. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W, V.D.) > September 1, 1898, (GC. W. RP.) 


The case of William W. Woodland v. Daniel S, Stow, upon the lat- 
tex’s appeal from your office decision of December 16, 1896, has been 
considered. 
| The aay involved is the SH. 4 of the SH. 4 of section 7, the SW. 4 4 of 
the SW. 4 of section 8, and the NE. 4 of the “NE. 4 t of section 18, on 
_ ship 10 south, range 37 east, Blackfoot land distr ioe Idaho.. 7 

The record shows that on June 26, 1889, Woodland made desert land — 
entry, No. 968, of an unsurveyed tract of land in town aud range afore- — 
said; that the land was surveyed and became subject to entry on June 
8, 1895, on which day Stow made homestead entry, No. 4617, of the SE. 

tof the SE. 4 of section 7, the SW. 4 of the SW. 4 of section 8, and the 


N. 4 of the NE. 4 of spelen 18, in ae ennai. and erie. Onthe _ 


same day Woodland filed a eorroborated affidavit, stating that on June | 
.26, 1889, he made desert Jand entry, No. 968, on certain nnsurveyed | 
. land, in what was then Bingham county, and upon which final proof 
was submitted and accepted by the United States land office at Black- 
foot, and that the land upon which he made final proof, and which was © 
- ipieated and reclaimed under and by virtue of his said desert land 
entry, is the SK. 4 of the SE. 4 of section 7, the E. 4 of the NE. 4, the 
NE. 4 of the SE. 4 of section 18, the NW. re of section 17, and the S.4 
of tiie SW. 4 of sccHion 8, in township 10 aah range 37 east, B. M. 
This adjustment was rejected by the local officers for conflict with 
Stow’s entry. Woodland appealed. Your office on November 4,1895, 
ordered a hearing “to determine the rights of Woodland and Stow.” 

On January 16, 1896, a hearing was held. Before the hearing it was 
stipulated betwoaw the parties | | 
that the testimony as taken in short hand and, transeribed by the stenographer m 
the above entitled case shall stand as testimony without the signatures of the sev- 
eral witnesses. It is also stipulated that the testimony be confined to the -period , 
prior to and at the date of the entry of William W. Woodland, the contestant, ne 
— wit: June 26, 1889. 

From the evidence adduced the local officers ean in favor of ¢ Wood- 
land, and recommended that Stow’s entry of the SE. 4 of the SE. 4 of 
Sec. 7, the SW. 4 of the ae 4 of Sec. 8, and the NE. 4 of the NE. 1 of 
. See. 18, be eancoled 2 

Stow appealed. Your office sustained ie decision of the local offi- 
cers and held for cancellation Stow’s entry of the lands in conflict with _ 
. Woodland’s entry, leaving Stow’s entry intact as to the NW- 4 of the — 
NE. 4 of Sec. 18, : : 
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Tn your office decision it: is stated: 


JI find from the testimony that Stow is a blacksmith and stone mason. About — 
twelve years aco he built a house and beg: an bis residence upon the land covered by 
his entry, but not upon any one of the legal subdivisions i in controversy. .In March, 

1889, he stuck four stakes for the purpose of marking the four corners of his slau 

which at that time comprised a tract about eighty rods wide and abont one aie : 
long. How long the stakes remained is not shown. Woodland knew nothing about 
. these stakes when he made his entry. Stow never cultivated or fenced any: portion 
of his claim. All of his improvements, consisting of three houses, valued at. $600, 

are located upon the legal subdivision that his house is on and not on the land in con- 
tr oversy. Stow says he made said im provemeuts with the intentiqn of homestead- 


ing one hundred and sixty acres. That the. land was desert in character, and has. | 


been reclaimed, has been duly alleged by the plaintiff. and is not disputed. The 
_ pecnliar shape of the tract Stow says he staked off (Staples v. Richardson, 16 L. D., 
248), and the unsurveyed condition of the land require that the acts of soutlement 


. must be of such a character and so open. and notorious as to give notice to the pub-. 


lic generally of the extent of the claim. McWeeney On Greene, 9L.D, » 38. This is 
| not shown by Stow to have been the case.” 


These findings of facts are fally authorized by phe evidence, and your 
conclusion is concurred in. 
- The evidence does not show that, when Woodland made his desert 
land entry, there were any marks ou the land in dispute, indicating 
that Stow’s claim included it, or any part of it; nor had Woodland 
- otherwise notice that Stow’s settlement covered the land in question. 
An act of settlement on unsurveyed Jand must be of such a charac- 
ter and so open and. notorious, as to be notice to the public generally 
of the extent-of the claim. McWeeney v. Greene, 9 L. D., 38; Little ? | 
Durant, 3 L. D., 74. | : 
As to the and in conflict Woodland has the better MENG, and your 
office decision is affirmed. 


a 


Rules and Regulations, under the Act of July 1, 1898, authorizing the sale 
of timber on the portion of the Colville Tidian Reservation, vacated by 
the Aet of July 1, 1892 (27 Stat, » 62). 


DEPARTMENT OF THE . INTERIOR, ‘ 
GENERAL LAND OFFICE, _ 
Washington, D. C., August 11, 1898, . 


By virtue of the power 1 vested | in the Secretary of the Interior by the 
act of July-1, 1898 (Public, Nc 0. 175), the following rules and pee auonS 
are hereby prescribed : _ | 

1. The terms of the act do not. ean to settler 8, miners, or others, 
the free use of. timber from the lands therein eslensied for minin e or 
other purposes.. | 


2. The right is senna to cut eiher foes mining and apnea pur- ce 


poses at such price, and subject to such regulations as may be prescribed 
by the Secretary of une Interior from that au of the eye Indian- | 


- 
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Reservation in the State of Washin eton, ‘wich was vacated and restor ed 

_ to the public domain by the act of July 1, 1892 (27 Stat., 62). — 
3. The'sale of timber is optional, and the Secretary may exercise his . 

discretion at all times as to the necessity or desirability of any sale. 

4, While sales of timber nay be directed by this Department without 
previous request from private individuals, petitions from responsible 
persons for the sale of timber in particular localities will be considered. | 
Such petitions must describe the land upon which the timber stands by 
legal subdivisions if surveyed; if unsurveyed, as definitely as possible - 
by natural land marks; the character of the country, whetlier- rough, » 


steep, or mountainous, agricultural or mineral, or valuable chiefly for its 


forest growth; and state whether or not the semoval of the timber would 
injuriously affect the public interests. If any of the timber is dead, - 


estimate the quantity in feet, board measur e, with the value, and state i 


whether killed by fire or other cause. Of the live timber, state the | 
different kinds and estimate the quantity of each kind in trees, per acre. 
Estimate the average diameter of each kind of timber, and estimate the. 
number of treés of each kind, per acre, above the average diameter. 
State the number of trees of each kind above the average diameter it 
is desired to have offered for sale, with an estimate of the number of 
feet, board measure, therein, and an estimate of the value of the timber 

as it stands. These petitions must be filed in the proper local land office, 
for transmission to the Commissioner of the General Land Office. 

5. Before any sale is authorized, the timber will be examined and | 
appraised. and other questions involved duly investigated by an official | 
designated for the purpose; and upon his report action will be based. 

6. When a sale is ordered, notice thereof will be given by publication 
by the Commissioner of the General Land Office; and if the timber to 
be sold stands in more than one county, published notice will be given 
in each of the counties, in addition to the required general publication. 

re Within thirty days after notice to a bidder of an award of timber 
to him, payment must be made in full to the receiver for the timber so 
awarded; or equal paynients therefor may be made in thirty, sixty and — 
ninety Fee from date of such notice, at the option of the purchaser. 
The purchaser must have in hand the receipt of the Receiver for each 
_ payment before he will be allowed to cut, remove, or otherwise dispose 
of the timber covered by that payment. The timber must all be cut. 
and removed within one year from the date of the notice by the Receiver 
of the award; failing to so do, the purchaser will forfeit his right to the 
_ timber left standing or unremoved and to his purchase money: Provided, 
that the limit: of one year herein named may be extended by the Com- 
missioner of the General Land Office, in his discretion 1, upon good and 
sufficient reasons being shown. | 

8. Thirty days’ notice must be given by the seavenaeee to the Com: 


_mnissioner of the General Land Office; of the proposed date of cutting 


and removal of the timber, so no an official may be Gesignated to 
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i super vise such cutting and ee i pon application of - purchasers, 
| permits. to erect temporary sawmills tor the purpose of cutting or manu- 
facturing timber purchased under this. act may be granted by the Com- 
missioner of the General Land Office, if not incompatible with public 
interests. Instructions as to disposition of tops, brush, and refuse, to. 


be given thr ough the special agent in each case, must be Strictly com- 
_. plied with, as a condition of said cutting and manufacture. 


9, No timber taken from the said public lands and sold as above pre- ntl 
scribed may be exported from the State of Washington. | 
10. Receivers of public moneys. will issue receipts in duplicate for 
| moneys received in payment for timber, one of which will be given the 
_ purchaser aud the other will be tranemitted to the Commissioner of the - 


General Land Office in a special letter, reference being made to the _ 


— letter from the Commissioner authorizing the sale, by date and initial, 


and with title of case as therein named. . Receivers will deposit to the | 


-eredit of the United States all such moneys received, specifying that | 


" _ the same are.on account of sales of. public timber on the north half of 


the Colville Indian Reservation, State of Washington, under the act of © 
- July 1,1898, A separate monthly account-current (form 4-105), and ~ 
‘quarterly condensed account (form 4-104), will be made to the Commis- 
sioner of the General’ Land Office, with a statement in relation to ue 
receipts under the act as above specified. | 
11. Special instructions will be issued for the guidance of officials 
designated to examine and appraise timber, to supervise its cutting and 


. removal, and for carrying out other requirements connected therewith, — 


12. The Secretary of the Interior reserves the right to prescribe such — 


- further restrictions as he may, at any time, deem necessary, or to revoke - 


the privileges granted, in any cases wherein he has information that 
- persons are abusing. the same, or when it is necessary for the public good. — 
13. A homestead settler, Indian allottee, or miner, who is holding — 
and occupying his settlement, allotment, or mining location, in full com- 
pliance with the law governing such claim, is allowed to cut therefrom 
such timber as is required to clear the Broun for prompt and bona fide 
cultivation, and for. building, fencing, and making other improvements 
upon his claim; and he may exchange it for lumber to be applied to 


those purposes; but he can not lawfully sell the timber for money, or — 


-exchauge it for supplies, prov isions, or use it to pay debts, etc., except 

so far as it may have been cut for the purpose of speedily cultivating, : 

or me more conveniently, the gr ound from which it was Severed. 

| , BINGER HERMANN, | 
s - Commissioner. 

Ansel August 11, 1898: : an 
C. N. Buiss, 
| Secretary. — 
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HALLETT AND Haunure LoDES, 


Motion for review of departmental decision of June 25, 1898, 27 L. D | 
104, denied by one ee Ban, Sayen et 2, 1898, 


——— 


ROBERISON v. PHILLIPS.* | 


Motion for review of departmental decision of June 15, 1898, 27 L. Dy 
74, denied by aeuee Secretary ayan September 2, 1898, . 


MINING CLAIM—RELINQUISHMENT—ADVERSE—NOTICE. 
SHIELDS ET AL. v. SIMINGTON. 


Where a mineral applicant during the period of publication, and prior. to the filing 
of any adverse claim, relinquishes part of the land covered by his location, such 
| relinquishment runs to the United States, though in terms made for the benefit 
of another claimant, and operates to withdraw from the pending application the 
land so relinquished, and no rights.can thereafter be secured as to the Jand-so 
“withdrawn by adverse proceedings against said application. 
In case of a relinquishment of part of the land covered by a mineral application, 
| pending publication, the better practice requires the register to withdraw and 
correct the notice, and commence anew the publication thereof ; but failure so 
+0 do can not affect the force and validity of the relinquishment, or impair the 
notice, for, as to the land relinquished the notice is mere sur prnaeney being lim- 
ited to the application as amended by the relinquishment: 


Acting Secretary Ryan to the Commissioner of the General Land Office, - 
(WwW. V.D.) September 2, 1898. an ‘(EL B., Jr.) 


This is an peel by J. M. Shields and ee amare of the | 
Golden Terry lode claim, from the decision of your office, dated August 
§, 1896, dismissing their protest against the application of John Sim- 
ineron, trustee for himself and others, for patent to the Ruby lode . 
claim, survey No. 7611, Pueblo, Colorado, land district. Said decision _ 
affirms the decision of the local office dated June 5, 1896. . . 

The plat of the survey of the Ruby claim shows conflicts between 
that claim and the Golden Terry, Hayward, and Roudebush lode 
claims.. The conflicts ‘between those claims, respectively, are Shown on 
the accompanying diagram. 

It will be observed that. the Golden Terry, survey No. 7598 also con- 
flicts with the Hayward and Roudebush claims, both of which are 
embraced in survey No. 7442, and that the Ruby and Golden Terry 
not only cross the Hayward and Roudebush, but they also overlap 


A $V ——— ee 


*In the disposition of. this motion the Acting Secretary states that it was not 
-intended in the original decision to hold that Phillips was by his presence in the 
Territory disqualified to enter any land therein, only that he was disqualified | 
thereby from entering the tract in controversy. : 
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each other in crossing, so that there - is a a strip of ground within the 
lines of survey No. 7442 which is embraced in common, also, within 
the overlapping lines of surveys Nos. 7098 and 7611. | 
- September 17,1892, The Comstock Eldridge Gold Mining Company 7 
filed apelieation for patent to the Hayward, Roudebush and certain 
other lode claims, embracing therein the conflict between the two last 
named claims and the Golden Terry and Ruby claims. Publication of 
- notice thereof was commenced September 23, following, and continued 
— unchanged for the statutory period of sixty days. September 28, 1892, 
there was filed an instrument duly executed September AY), 1892, be 
the president and secretary of the said company, folinguishing, dis- 
claiming and surrendering, “in favor of the conflicting Ruby lode 
claim,” all right, title, and interest in and to those portions of the Hay- 
- ward and Roudebush locations, respectively, which’ were embraced 
within the: Ruby location, and excluding such portions from the com- | 
pany’s application. November 21, 1892, within the period of publica- 
tion, James M. Shields, Olive E. Enfield and Owen Prentiss, as owners 
of the Golden Terry location, filed an adverse claim against the com- 
-pany’s application as to the Hayward and Roudebush locations; and . 
in a suit in support thereof under section 2326, Revised Statutes, they | 
obtained judgment January 13, 1898, against the company awarding to | 
them all the ground in conflict, No adverse claim against the com- 
pany’s application was filed by the Ruby claimants, | 
‘April 24, 1893, John Simington, trustee as aforesaid, filed sealieatiol 
tor patent to the said Ruby claim including the ground relinquished 
and surrendered by the said company, and also all the other conflict 
between the Ruby and the Golden Terry claims. June 26, 1893, during 
the period of publication said Shields, Enfield and Prentice. as Owners 
of the Golden Terry location, filed their.ad verse claim against the Ruby — 
application, and duly commenced suit in support thereof, but, April 27, 
_ 1894, the same was on their motion dismissed. In the meantime, Feb- 
edary: 13, 1894, they had filed their application for patent to the Golden 
Perry olan: but, as declared therein, “expressly excepting and exclud- . 
~ ing from their apalieation the ground in controversy with the Ruby lode 
pending litigation. ” In the published notice of their application, 
which commenced February 19, 1894, they repeat in substance the lan- 
guage of the application as to Siok: exception and exclusion. November 
8, 1894, the said company made entry under its: application, exeluding 
all the ground seunaunes surrendered, and awarded by the said - 
judginent. 
January 28, 1895, the said Shields ‘and ee applicants for the 
Golden Terry claim, filed their. protest Ae mus the pllomanee om an entry 
_ by the Ruby claimants as to— | 


Sil that eround i in common between the Ruby and Golden. Terry lode claims which 


' - 4s also embraced within ‘the Hayward and Roudebush lode claims, as shown bye the 


~ plat of Ruby lode claim, survey No. 7611. 


- 
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The protest briefly alleges the filing ¢ of the Golden Ter ry adverse again St 
the said company’s application, the said judgment in protestants’ favor 
as to the ground described in the protest, aiid that the Ruby claimants. 
did not adverse the company’s application; and-contends that therefore e 
the protestants and not the Ruby claimants are entitled to enter the 
said ground. This is also the contention of protestants’ appeal. | 
The question at issue therefore is whether the said judgment in favor 
of the Golden Terry adverse claimants and against The Comstock _ 
Ltldridge Gold Mining Company, applicant for the Hayward and Roude- 
bush claims, is conclusive and binding upon the Ruby claimants as to 
the title to the ground in controversy. If the said judgment is con- 
—clusive of the rights of all these claimauts as to such ground, then the 
Golden Terry claimants are entitled to enter the same notwithstanding - 
the relinquishment and exélusion by the said company, the prior appli- © 
eation, as between the Ruby and Golden Terry claimants, for the said 
ground, and the dismissal of ‘the adver se suit of the last. named 
claimants. 
The effect to be given to said judgment must depend upon the effect 

given to the said relinquishment and exclusion. If the instrument filed 
September 28, 1892, was in effeet a withdrawal of the land described 
therein from the company’s application, the said judgment as to any 
such land was no bar to an,applieation therefor by the Ruby claimants 
and is impotent to prevent entry thereof by them. If the land was 
not so withdrawn, being then covered both by the application and in 
the published notice, the said judgment is conclusive not only upon 
the company, but upon the Ruby. claimants and all the world. As to 
land so duly included the published notice is by the statute made 
‘process which brings all the world into court and any party claiming 
adversely to the applicant must duly present his. claim or be forever 
barred. 

_ The said instrument was executed three days prior to the commence- 
ment of the published notice, was filed five days subsequent thereto, 
and had been on file nearly two months when the Golden Terry adverse 
was filed. A claim to public mineral land is a claim against the United 
States. The Conistock-Eldridge Company’s relinquishment, whether. so 
expressed on its face or not, ran to the United States, even. though 
declared therein to be made in favor of the Ruby claimants, and when 
filed absolutely relieved the land it covered from the claim of the com- _ 
pany.. Having been filed before any adverse claim was filed the relin- . 
quishment operated to withdvaw from the pending application the land 
relinquished, and this it accomplished as effectually as if that land had 
never been included in the application. The land in controversy being 
_ eliminated from the application, the company could not receive patent 
thereunder for it, and:there was hence no need for the Ruby claimants 
to file an adverse claim in order to protect their location. To have filed 
. Such Claim would have been to do a. vain thing. It would have been 

properly rejected by the local office. . a 
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The nublished notice aS already state continued, as begun, unchan ged 
- throughout the period of publication. It would have been better prac- 
tice for the register to have withdrawn and corrected such notice, and — 
commenced atew the. publication thereof, to accord with the change 
effected by the relinquishment, but the failure to do so could not affect 
the force and validity of the relinquishmeut; ‘nor did it impair the 
notice. The notice still covered all the land claimed by the company | 
and its sufficiency was therefore unaffected. As to the land relin- 
quished, and excluded from the application, the notice was mere sur- 
plusage, its extent was necessarily limited to the application as amended, 

in effect, by the said instrument. It was no more sufficient as a basis 7 
_ for adverse proceedings, as to such land, than would be a notice which 

er roneously. covered any ovher ni mineral ane. not claim ed by une ap plicant 
for patent. | 

- The Golden Terry Snplioants allege fie they had no gues of 

the said instrument until about J uly 1, 1896. Conceding that they 


were without actual: knowledge thereof, it remains that the instrument 


‘was part of the record in the Hayward-Roudebush application, and 


had been on file with the papers therein nearly two months, before the 
— Golden Terry claimants filed their adverse claim. If they neglected — 


to inform themselves in the premises, and, choosing to rely upon the _ 
- published notice instead of ascertaining fhe facts as disclosed by the - 
papers in the local office, included in their adverse claim ground not 
embraced in the application, and, subsequently, depending, as they 
allege, upon their said judgment, dismissed their adverse suit against 
the Ruby applicants, they must suffer the a a of their negli- 
gence and miscalculation. se 
Inasmuch as the ground in sonic genes was not sinbmiced in the 
Hayward: Roudebush application as amended by said instrument, the 
Golden Terry adverse was without force or effect as to such ground. 
It might properly have been rejected as to that ground, just as an 
adverse claim by the Ruby claimants, had one been filed, would, as | 
already: stated, have been likewise rejected. A relinquishment or | 
exclusion which would excuse the: Ruby claimants from filing an 
adverse claim would equally excuse any other party claiming adversely — 
aS to the land embraced therein, or any part thereof. A relinquishinent. 
which protects one party who claims adversely to the applicant pro- 


tects every other such party from all harm to his interests.by reason of — 


the proceedings for patent. Other wise the relinquishment or exclusion 
would often be a delusion and. a snare—a device to entrap the unwary. 

One party could not repose. in safety under it if another could elect 
to disregard it and proceed under section 2326 Revised Statutes to 
secure judgment i in his favor which would not only bind the immediate | 
parties but be conclusive upon all other claimants of the oeec ee, 
ground: | | | 
That section’ contemplates: and authorizes pr oceeslings only as to 
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ground embraced in an application for patent. In the present case 
the ground in controversy having been duly excluded from the appli- 
cation prior to the filing of the Golden Terry or any other adverse, it 
was not subject to proceedings under said section 2326. It follows 
. that the said judgment, as to that ground, is not a judgment. under 
that section, and hence not conclusive upon the Ruby claimants. No 
patent fhercuer could properly issue for that ground. The e rights of 
the Ruby claimants are not affected by the said judgment. | , | 
. What has just been said disposes of the suggestion that the adver se 
claim filed by Shields and others against the company’ s application 
made it the duty of the Ruby claimants to intervene in the suit in sup- 
port of the adverse claim, in order to protect any interest they claimed 
in the land in conflict. No such action was required for the reason 
that the land they claimed had been excluded from the application 
and not being the subject of proceedings for patent, no rights thereto 
could either be acquired or lost under section 2326 Revised Statutes. 
The decision of your once is affirmed in accordance with the fore- 


. going. 


HAMRE ET AL. v, CUNNINGHAM ET. AL. 


Motion for rehearin g denied by Acting Secretary Ryan September 8, 
1898. See departmental decision of May 16, 1898, 26 L. D., 665, 


MILL SITE-NOTICE OF APPLICATION FOR PATENT. 
PRacocK MILL SITE. 


An application for entry and patent, that embraces a lode claim and millsite, can 
not be allowed as to the millsite, if copies of the plat and notice of application 
are not posted thereon. : 

The case of New York Lode and Mill Site, 5 L. D. , 518, overruled. . = 


Acting Secretary fy yan to ae Oaintoner of the General Land Office, 
(W.V.D.) | September 8, 1898. . (PB. Jd. ©.) 


It seems that fie Red Rock Copper Company made application for 

patent and entry for the Uphill and other lode claims and the Peacock. . 
millsite, survey 1208 A. and B., ‘rucson, Arizona, land district. It 
appears that the notice of application was ‘posted on one of the mining 
claims, but no notice or plat was posted on the millsite. 

By letter of March 24, 1897, your office required claimant within 60 

| days 7 | 
to commence republication of fie notice of aouliontion for patent for the millsite, 


- gaid republication to be accompanied Py DOnuNe eaae the millsite claim and repost- 
ing in the local ones: 
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From this order the company has appealed and for various reasons - 
set forth asks that. your oftice decision be reversed, and the a 
referr ed to the Board of Equitable Adjudication. 

The plea of counsel that the applicant was furnished but one copy of 
the plat by the surveyor-general and instructed by him “to post one 
plat upon said claim,” and that the company was not advised or notified 
that posting was necessary on the millsite, isnot considered as a suffi- 
cient reason or excuse for its failure to do so,. The Department pre- 
pares instructions as to the procedure to. obtain patents. These are for 
free distribution and available to all persons. It is upon the depart- 
mental instructions that parties must rely. and not what some indi- 
vidual may tell them. : 

Section 2337 R.S., provides for ‘the patenting of millsites, and that 
they | 3 | 


may be embr aced and included in an application for a subent for duc vein or lode 
and the same be patented therewith, subject to the same preliminary Beas TGmenes 


as to survey and notice as are applicable to veins or lodes. | 


Paragraph 66 of the mining circular of December 10, 1891 parse: 
60 of the eirealar of December 15, 1897, 25 L. D., 582), provides that— 


A copy of the plat and notice of application for patent must be conspicuously | 
posted upon the millsite as well as upon the vein or lode for the pea ateny period of > 
sixty days. 


~The necessity for this requirement can be readily understood when it 
_is considered that it is only “‘non-mineral laud not contiguous to the 


vein or lode” that can be taken as a millsite. The latter may be and 7 


not unfrequently is located at a considerable distance from the mining 
claim; and that proper notice might be given to any one who might. 
claim ‘adverse rights to the millsite, both the statute and the rules pro- 
vide for posting the notice of application and the plat thereon. Itis | 
not seen how this requirement can n be avoided and there be a compli- : 
ance with the law. 

It is true that in the New York Lode and Millsite claim (5 L, D 513), 
where the facts were substantially the same as those at bar, the Gree 
was. approved and sent to the Board of Equitable Adjudication for con- 
firmation. The Department, however, is not disposed to follow the 
doctrine announced in that case. In the judgment of the Depar tment, 
good adininistration demands that no entries be referred to said board 
where it appears, as in the present case, that there has been a plain 
and undeniable violation of the law relative thereto. It is only such 
entries as are made informally, where the.“error. or informality arose 
from ignorance, accident, or mistake,” and where the law has been sub- 
stantially complied with, that should be referred to the beard. It can 
not be said that in the case at bar there has been a Le compli- 
ance with the law. | ‘a 

The fact that no adverse claim to.a millsite has been asser iad before 
the Department ought not to be considered ove ae that there is nO 


DECISIONS RELATING TO THE PUBLIC LANDS. 375. 


adverse claim in a case where the very objection raised is that the 
applicant has not given such notice as would ‘reach adverse claimants 
or require them to make their claims known; but, be this as it may, 
there has not been such a compliance with the law in making entry of 
the millsite that it can be passed to patent in its present condition, or. 
referred to the Board of Equitable Adjudication for confirmation. | 
It is inferred from the appeal that the appellant construes your office 
order to mean that there must be a re- -publicatiou and re-posting for all. — 
the claims included in the application. The Department does not so. 
~ understand the order of your office. All that is required is the repub- 
lication of the application for the willsite, alone, and the posting of the 
plat and notice on the willsite and in the local office. | 
Your judgment is accordingly affirmed. The doctrine of the case of 
the New York Lode and Millsite (5 L. D., 513), will not be followed. 


TUBBS 2, NORTHERN: PACIFIC R. RB. Co. 


Motion for review of departments decision of June 20, 1898, 27 L. D., 
86, denied by Actin g Secretary Ryan, September 8, 1398, . 


“MINING CLAIM—ADVERSE—APPLICATION—EXCLUSION. | 
Woops v. HoLDEN ET AL. (ON REVIEW). 


It is not necessary for one who has prosecuted an adverse claim to a favorable j udg- 
ment to make an original application for patent for the ground included in such, 
judgment, for under section 2326 R. 8. , said oe can be patented | on a copy of 
the judgment roll. . 

An applicant for mineral patent who excludes or omits from his application ground, 
the right to the possession of which has been reg gularly and judicially deter- 
mined in his favor, and for which he can obtain patent without embracing it in 
such application, does not by such exclusion or omission invalidate or walve any 
claim or right which he would otherwise have. 


Acting Secretary Ry yan to the Onan of the Gener col, Land Office, 
 (W.V.D.) - September 12, 1898. (P. J. ©.) 


The parties to this controversy have filed separate motions: for. 
review of departinental] decision of February 14, 1898, (26 L. D., 198), 
involving the Mary Mabel lode mining claim,. mineral entry No. 595, 
Pueblo, Colorado, land district. : 

Subject to a oeouion hereinafter mentioned, reference is had to the: 
former decision for a statement of the case. It was there held that the 
entry. by the Mary Mabel of the conflict with the Sierra Nevada would — 
have to be canceled because two separate judgments in adverse pro-' 
ceedings against the Hartford had been given in favor of the Mary: 
Mabel and Sierra Nevada respectively for the same portion of the 
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Hariford, and no ) determination had. been had of the Cea between 
_ these two judgments. | 

Jt is insisted by. the Mary Mabel owners that dhe ee and 
| allegations made by the Sierra Nevada owners in a suit for Specific per- 
formance against the Mary Mabel owners, pending in a local court, | 
show that the Sierra Nevada owners have waived their rights as adverse | 
claimants under section 2326, Revised Statutes, and are now relying 
“upon an. agreement with the Mary. Mabel owners to obtain title to the 


conflict between the two claims. This contention was made Deron the. 


former decision was rendered but was not sustained. 
It appears that the said statements and allegations of the iets 
Nevada owners in the specific performance suit are in that suit denied 
by the Mary Mabel owners, and that the issue thus made has not been » 
tried or determined. Obviously, the Mary Mabel owners can not con-. 
sistently ask the Department to hold the Sierra Nevada owners to_ 
statements and allegations the truth of which is putin issue and cou- 
tested by the Mary Mabel owners in the very proceeding where the 
statements and allegations are made. 

The question here is whether the Mary Mabel owners es shown 


_ themselves entitled to a patent for all of the ground embraced in their 


, entry, and the Department is of opinion that they have not shown 
themselves entitled to the ground which is common to the judgments 
of the Mary Mabel and Sierra Nevada respectively obtained against 
the Hartford.. The Department is confronted by the fact, as shown in 
the former decision, that two separate judgments of equal force and for 
the same ground have been rendered by the same local court in favor 
of opposing claimants, neither judgment making any reference to the 
other. The Departiient adher es to what was said in the former deci- 


_. gion upon this point, viz: 


| Where adverses involving a common conflict are filed ancl sequsanted: that fact is 
-pecessarily shown by the records of the local office and the parties in interest are 
charged with notice thereof. It then devolves upon each adverse claimant to sce to. 
it that such proceedings are had as will determine his right, not alone against the 
applicant for patent, who is the common defendant, but.also against the other 
adverse claimants. Until this is done, the stay of proceedings commanded by © 
section 2326 is not relieved and the “controversy” is not ‘settled or decided by a 
court of competent jurisdiction.” The word “ controversy ” used in this section 
‘includes broadly the right of possession to the area in couflict patase all who are 
contending therefor i iu the manner prescribed i in. the statute. | 


_ It is also urged by the Mary Mabel owners that the Siem Nevada - 
owners in an application for patent to the Sierra Nevada, made by them 
after the rendition of the Sierra Nevada judgment against the Hartford, 
expressly excluded the conflict. between the. Mary Mabel and the Sierra | 
‘Nevada, both that within and that without the limits of the Hartford 

and that thereby the Sierra Nevada owners waived their claim to the % 
entire Mary Mabel conflict: | = 

An examination of the records in your sane: shows that the state- | 


— North, 
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nei of fact involved in this contention is correct, but the result 
claimed does not follow. It was not necessary for the Sierra N evada 
to include in its application for patent the ground for which it had 
recovered judgment against the Hartford, for as to that ground it had 
been judicially determined as against all claimants, except the Mary 
Mabel, that the Sierra Nevada has the better claim. It is not neces- 
sary for one who has prosecuted his adverse claim to judgment in his | 
favor to make an original application for patent for the ground included 
in such judgment, because, under section 2326, Revised Statutes, it can 
‘be patented upon a copy of the judgment roll. It was no more neces- 
.sary for the Sierra Nevada to make application for patent for. the 
ground included in its judgmént against the Hartford than it was 
necessary for the Mary Mabel to make application for patent for the. 
ground included in its judgment. The Mary Mabel, by its posted and 
published notices, excluded from its application for patent the Hartford 
conflict, and is now relying upon its judgment against the Hartford 
as authority for the entry and patenting of that conflict, and the former 
- decision sustains this contention, except as against the Sierra Nevada, 
whose judgment against the Hartford includes a part of the same 
ground, and is not less effective than the Mary Mabel judgment. | 

At the time of the former decision the Department was not fully 
_ informed respecting the extent and location of the conflict between the 
Mary Mabel and Sierra Nevada, but it has since been shown that this 

conflict lies partly within and partly without the. Hartford, so that the 
conflict between the Hartford and Sierra Nevada for which the Sierra 


Nevada obtained judgment, is not co-extensive with the conflict between . | 


the Mary Mabel and the Sierra: Nevada as is apparently assumed in | 
the former decision. In this respect the statement in that decision is 
corrected and supplemented and the conclusion there announced must 
be modified accordingly. The plat accompanying the former decision 
is here reproduced, with the Sierra Nevada shown meron so ds to | 
better illustrate the case as now presented. _ 
- The notices of the Mary Mabel application for patent, as en by. 
the former decision, embraced only ground lying outside of the Hart- 
ford, and one sane any of that ground adversely to the Mary Mabel 
was required to adverse the latter’s application. The Sierra Nevada 
regularly adversed the Hartford application, and thus asserted its claim 
to.that part of the Mary Mabel lying within the Hartford, but it did 
. not adverse the Mary Mabel’s application, and hence lost its oppor- 
tunity to assert a superior or better right to any portion of the Mary. 
Mabel lying ontside of the Hartford. 

It is further contended by the Mary Mabel owners that ve Sierra 


‘Nevada owners ‘admitted the invalidity of their claim and waived all 


Tight to contest the Mary Mabel entry by expressly excluding from 
_ their application the ground in the Hartford conflict which contains 
their discovery shaft.” This contention can not be sustained. While 
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aq 


there is nothing in this épond showing tte seston of ‘ie Sierra 
~ Nevada’s discovery shaft, an examination of the plat of survey of that — 
claim on file in your office shows that this discovery shaft is within the © 
Sierra Nevada’s conflict with the Hartford, for which the Sierra Nevada 
obtained judgment, and is within that pare of this conflict which lies 
outside of the Mary Mabel and between the southerly side line of the | 
_Mary Mabel and the northerly line uf the Mt. Rosa placer. The judg. 
ment obtained by the Sierra Nevada in its adverse proceeding against — 
_ the Hartford fully and finally established the right of the Sierra Nevada. | 
_ to the possession of the ground containing this discovery shaft and — 
entitles it to a patent. thereto, without fur ther application or notice, 

upon filing a certified copy of that judgment, accompanied by the 
requisite certificate of expenditure and payment of the purchase price 
and proper fees. Certainly no argument is required to show that an 
applicant for patent who excludes or omits from. his application ground, 
the right to the possession of which has been regularly and. judicially 
determined in his favor, aud for which he can obtain patent without. 
embracing it in such application, does not by such exclusion or omis- 
sion invalidate or waive any claim or cee which he would otherwise 
have. 

Whether the Sierra’ Nevada will be permitted to make entry of the 
eround embraced in its patent application without then or thereafter 
making entry of the ground embracing its discovery shaft does not 
affect the Present case, and will be determined when the question 
“arises. 
| The protestants, referring to that portion of the former decision which 
' is not complained of by the Mary Mabel owners, insist: that it is erro- 
neous in the following respects:-(1) That it ignores the decisions in 
Bi-metallic Mining Co. (15 L. D., 309) and Silver Queen Lode (16 L. D., 
186), upon the effect of the intersection of a vein by patented non-lode 
ground. (2) That there is no evidence showing that the Mary Mabel — 

vein dips out of the Mt. Rosa placer to the north aud has any actual 
~ existence, on the dip or otherwise, in that portion of the Mary Mabel 
lying north of the intersection of its assumed lode line. (8) That the 
former decision disregards the * conclusive presumption of law” that 
the Mary Mabel vein “absolutely ceases and determines at the point 
where its assumed course is intersected by the westerly line of the Mt. 
Rosa placer,” “ against which no testimony can be received.” (4) That 


a portion of the Mary Mabel vein which is found as.a fact to bethedip — 


is erroneously held to be the apex contrary to decisions of the courts | 
- defining the term “ apex.” - 

_ ‘The decisions in the Bi- metallic Mining Co. and Silver aed Lode, 
_. supra, do not control the disposition of this. case. Neither of these 
decisions presented the case of avein, otherwise uD appropriated, having 
au actual existence throughout the entire length of a mining claim in 
land subject to location, occupation and purchase under the: minting 
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laws. The rule announced in those cases is confined to instances where 
the vein is actually intersected and divided into two disconnected parts 
-and is without application to the case at bar. 
It is true that the Mary Mabel vein has not been actually traced on | 
the dip from the point of the Mt. Rosa placer northward into the adjoin- 
ing Mary Mabel ground, but the existence of the vein throngh the Mary 
Mabel, both to the west and east of the point of the placer, has been 
demonstrated, and that it is enclosed in the same formation and dips 
to the north at approximately the same degree in both ends of thé Mary 
Mabel ground is shown by the explorations therein. Considering this~ 
- and the fact that the protestants offered no evidence to the contrary, 
the existence of the vein in the Mary Mabel ground to the north of the | 
point of the placer is sufficiently proven. 
The claimed conclusive presumption of law that the Mary Mabel vein 
absolutely ceases and determines at the point where its assumed course 


is intersected by the westerly line of the Mt. Rosa placer, against which 


no testimony can, be received, is not supported by reference to any 
departmental or judicial decision or by an attempt to state any vee 
_ for its existence and does not merit further mention. 

‘The former decision clearly expresses the opinion of the Department 
respecting what, is to be deemed the-legal apex of that part of the Mary 
Mabel vein which dips to the north out of the ground patented as the 
Mt. Rosa placer, and the argument of the protestants in opps 
thereto las not changed that opinion. ~— 

Both motions for review are denied, and the former decision is adher ed 
to subject only to the followi Mie modification therein, which is now 
made: 

(1) The Mary Mabel entry is sustained except as to the area in con- 
flict with the Little Montana, and except as to the area for which the 
Mary Mabel and Sierra Nevada obtained conilicting judgments against 
the Hartford. (2) The Mary Mabel’s entry is canceled to the extent of 
the area for which the Mary Mabel and Sierra Nevada obtained con- 
flicting judgments against the Hartford, subject to the right. of the 
Mary Mabel to enter that area, without giving further notice, should 
the controversy be adjudicated by a court of competent jurisdiction in 
favor of the Mary Mabel or the adverse claim of the Sierra Nevada be 


-. waived, bat unless proceedings to accomplish such adjudication are 


prosecuted with reasonable diligence, the right to make entry of this. 
area as an adverse claimant under the Hartford application and notice 
will be lost. 
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APPLICATION FOR SURVEY—ISLAND. 
ARCHIE G. PALMER, 


An aplication for the survey of an island in a meandered non- aavicunié river will 


be denied, where the right of riparian owners to the bed of the stream is recog — | 


nized by the law of the State, and there is no indication of fraud or mistake on 
the part of the surveyor in omitting such island from the public survey. 

Acting Secretary Ryan to the Commissioner of the General Land Office, 

(W.V. D.) | | September 12, 1898. | (Oo WP) 


On November 29. 1897, you transmitted to the Department for its 
action the application of Archie G. Palmer, of Central City, Nebraska, 
for the survey of an island in the Platte river, in sections 4, 5, 8, and % 
township 15 north. , range 5 west, Nebraska, | | | 

Objections to die proposed survey having been ‘filéd by William " 
Wilder, Christian Miller, and Mrs. John Payne, setting out that the 
survey, if made, would interfere with their riparian rights, the Depart- 
ment, under date of January 13, 1898, returned: the papers to your 
office, with direction that a hearag be had ‘to determine whether the 
facts alleged in the application and affidavits accompanying it are 
true.” See Archie G. Palmer, 26 L. D., 24. 

Pursuant to said direction, your office instructed the register of the 


land office at Lincoln, Nebraska,.to proceed to Central Oity, Nebraska, — - 


which is near the land in question, and personally conduct a hearing to 
determine the facts in relation to the alleged island. 

A hearing was had, and on July 5, 1898, the register made a report of 
the hearing, which, together with the finn taken at said hearing, 
you have tr enemitca to the Department by your office letter of August 
15, 1898. 

The register finds: 


First. That there now exists in the channel of the Platte river in sections 4, 5,8 
and 9 of said township and range, between Prairie Island and Long Island, separated 
from Prairie Island by.a very shallow channel of about forty feet in width, from 
Long Island by a deeper swift runtiing channel of about 300 feet in width, and from 
each other by channels of about 100 feet in width, three distinct islands comprising 
in all about 125 acres of valuable land above high water mark, all of which is suit- 
able for grazing purposes and a part of which is suitable for agricultural purposes, 
which has never been surveyed by the United States government: Second. That a 
part of these islands is now fenced with barbed wire fence and occupied by these 


_ ‘riparian claimants as pasture: Third. That the land composing these islands existed . 


in character and extent practically as it does | now in 1862 aw Nes. the government 
survey of said township was made. 

Upon an examination of the record, it appears ‘that instead of there 
being one island in the locality iesenoed: containing about one hundred... 
and twenty-five acres of land, as alleged by the applicant, there are ~ 
several islands, the largest containing from thirty to thirty-five acres, 
cut through with small channels about twenty-five feet wide, and sepa- 
rated from Prairie Island by a very narrow channel of from forty to’ 
sixty feet and from Long Island oy a channel about two hundred and — 

fifty feet wide. | 
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My. Jewell (a witness fur the applicant), who is-a surveyor and has 
known the islands since 1867 or 1868, says they were then ‘covered 
with a erowth of cottonwood poles antl timber from two or three inches 


in diameter,” as near as he can recollect; that “there was along string. | 


of islands there, several of them,” and ‘finibel on nearly all of them, 
but he thinks “ they were cut through with small channels—more than 
they are now;” that there was then no meadow or “mow” land on — 
them, but that ‘it was all covered. with brush and timber, as far as he 
“went over it.” On cross-examination he says he does not know how 
many islands there were in sections 4, 5, 8 and 9, when ne first examin ed 
them; that “there was quite a good miiben a 

Mr, Burroughs (a witness for the applicant) says he has known the | 
islands for thirty-five years; that they were heavily timbered with © 
cedar, cottonwood and some elm and-ash, but mostly cottonwood. and 
cedar; that there was then no pasture land on the islands. | | 
Mr. Hilton (a witness for the applicant) says he has known the island 


since 1861; that it then had timber on it, mostly cedar and willows, ‘ | 


also cottonwood. 
Mr. Katough (a witness for the objectors) says he has known these 
_ islands since 1863 or 1864; that they were covered with brush at that | 
time. He thinks the largest island contains about thirty acres at the 
present time; that there are three Jarge islands and several tow heads; 
that two of ines large islands are smaller than the one first mentioned, | 
and that the islands are larger than when he first saw them; that he 
resides within eighty rods of one of them; that the channels separating — 
the islands are at the present time about twenty-five feet wide; on 
-eross-examination he says when he first came there, the islands had | 
some timber on them. 7 7 
On the facts, as they appear in the ree it seems to be clear that 
the application for survey should not be rane: | : | 
In the case of Hardin v. Jordan, 140 U. S., Bye ete is said: 


As was well said by the supreme court of Illinois in Middleton », Pritchard, (qua 
supra), ‘Where the government has not reserved any right or interest that might 
pass by the grant, nor done any act showing an intention of reservation, such as. 

‘platting or surveying, we must construe its grant most favorably for the grantee, 
and that it intended all that might pass by it. What will pass then by a .grant 
- bounded by a stream of water? At common law, this depended upon the character 
of the stream, or water. . If it were a navigable stream, or water, the. riparian, pro- 
prietor ectonded only to high-water-mark. If it were a stream not navigable, the 
rights of the riparian owner extended to the centre thread of the current. . At 
common law, only arms of the sea, and streams where the tide ebbs and flows: are 


deemed navigable. Streams above tide water, although navigable in fact at all — 


times, or in freshets, were not deemed navigable in law. To these, riparian pro- 
prietors bounded on or ly the river, could acquire exclusive ownership in the soil, — 
. water and fishery, to the middle thread of the current; subject, however, to. the 
_ public easement of navigation. And this latter, Chancellor Kent says, bears a per- 
fect resemblance to public highways. The consequence of this doctrine is, that all 
grants bounded upon a river not navigable by the common law, entitle the grantee 

to all islands lying between the main land and the centre thread of the current. 
And we feel bound so to construe grants by the government, according to the prin- 
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dines of the common 1 lav, quiees ifs governnient has eae some sist to qualify or 
exclude the right. . The United States have not repealed the common law as to 
_ the interpretation oF ee own grants, nor explained what interpretation or limita- 
tion should be given to, or imposed upon the terms of the ordinary conveyances 
which they use, except in a few special instances; but these are left to the principles 
of law, and rules adopted by each local sovernmént, where the land may lie. We 
have adopted the common law, and must, vanes apy its principles to the inter- 
pretation of their grant.” 

These views are referred to with strong appre oval hy Chancellor ales ina note to 
the third volume of his Commentaries, p. 42 7, sixth edition, being the last edition 
prepared under his own supervision. - : | _ ST 

We do not think it necessary to discuss this point further. In our judgment the 
grants of the government for lands bounded on streams and other waters, without. 
any reservation or restriction of terms, are to be construed as to their effect accord. 
ing to the law of the State in which the lands lie. 


_ And in the cases of John J. Christensen, 25. em by , 413, and Diedrick 
C. Glissman, Id., 474, on the authority of the case of the Grand Rapids — 
and indiana aniead Company v. Butler, 159 U.8.,87,a survey was 

denied of a small island in a meandered non-navigable river, shown to 
be in existence at the-time of the original survey, where the right of 

- the riparian owners to the bed of the river was recognized by. the States 
in which the islands were situated. 

It is admitted that the Platte river in Nebraska is not diayipaple: 
aud it is held by the courts in that State that grants of land, bounded 
upon a non-navigable river, carry with them the exclusive title to the 
grantees to the centre of the streams. See John C. Christenson’s case, 
supra, and cases therein cited. 4 

Prairie Island and Long Island were surveyed in 1862, and there is 
nothing in the evidence to indicate fraud or mistake on the part of the 
surveyor in not surveying the islands ‘in question, and it should be 
presumed that the circumstances were such at the time of the survey 
of the township as induced them to decline to survey the ne which 
were then covered with brush and small trees. 

The application is therefore denied. 


ACT OF J UNE E 22, ‘1874 RELINQUISHMENT-APPEICATION.. 
| Hanson v. Rone SON, 


There is no authority in the act of June 22, 1874, or the amendatory : act of Meaee 

_ 29, 1890, to warrant a relinquishment of land in favor of one who is not at such 
time a record claimant therefor, or an actual settler thereon. 

No rights are acquired under an application to enter land that is at such time cov- 
ered by a railroad indemnity selection made in compliance with law. Upon 

the relinquishment of such selection the right of a resident on said land te 
enter the same will not be defeated by an adverse claim of prior occupancy, set 
up on behalf of one who has cultivated and metered the land but: not estab- 
lished residence thereon. : 


Acting Secretary Ryan to the Commissioner of tie Ceiere Land Office, - 


(W. V. D.). oe _ September 12,1898, 6 (EL Be) 


The NW. of Sec. 35, 7, 120 a) R, 40 ne Marshall, ‘Minnesota, iS 
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within the indemnity limits common to poth the St, Paul, Minneapolis | 
and Manitoba and the Hastings-and Dakota railway companies. 

The right of the former company to make selection of the land is not 
in issue, for in the case of the same against said Hastings and Dakota 


company, 13 L. D., 440, 16 was held that the selections theretofore made .— 


by both said companies were illegal and the land declared to be “sub- . 
ject to entry by the first legal applicant or to PSCISUOD by the company | 
first presenting application therefor.” 

In pursuance of this decision the tract was selected October 29, 1891, 
_by the Hastings and Dakota company, and subsequently, to vit, May | 
21, 1892, the said company relinquished it under the provisions of the 
act of June 22, 1874 (18 Stat., 194), as amended by the act of August 
29, 1890 (25 Stat., 369), which said last act extended the privilege to 
railroad companies to relinquish lands claimed by settlement as well aus 
those covered by filings, and to select other lands in lieu thereof. | 
. Although the company relinquished this land May Al, 1892, such 


relinquishment was not presented to the local office nor made known to’ 


your office until July 31, 1894, when it was filed in the manner herein- : 
after shown. | 
This was the status of tlie land when, } March 2%, 1893, Pere oan | 
sou filed in the local office an application to ae the tract under the 
~ homestead law, alleging in his affidavit that he had broken thirty acres, — 
of the value of $75.00. His application was rejected, as appears from 
the endorsement of the register thereon, | 7 
for the reason that the land therein described was-selected by the St. Pe Minn. and 
Man. R. R. Co.; Oct. 16, 1883, and by the Hastings and Dak. Ry. Co. Oct. 29, 1891. | 
Hanson appealed, alleging in his appeal the irregularity of the Hast- 
ings and Dakota company’s selection and the illegality of the selection 
of the St. Paul, Minneapolis and Manitoba company’ 8 Selecon; as held | 
in the said case in 13 L. D., 440. 


July 11, 1893, Anders M. aneson applied to enter the tract, alleging: ie 


that he had built a house thereon of the value of $30.00. -His applica- 
tion was rejected for the same reasons assigned for the rejection of 
Hanson’s application and the additional reason that Hanson’s applica- 
_ tion was pending on appeal. Roneson also appealed. 

It might be mentioned that prior to either of these applications, and 
prior to the date of the railroad relinquishment, Elmer E. Lawrence 
had applied to enter the same, and although he appealed from the 
rejection of his application he afterwards failed to pursue his claim, 
and he is not now a party in interest. 

Pending these appeals, and prior to the decision of your office thereon 
(October 2, 1894), Roneson, in some manner not disclosed in the record, 
got possession of the relinquishment of the railroad company, and pre- 
senting the same to the register and receiver, he was allowed to make. 
entry of the land July 31, 1894. 

_ Thereupon, September 6, 1894, Hanson, in support of bis claim to the 
jand, filed in the local office ie atiidavit, duly corroborated, setting 
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forth at length his claimed. dots of settlement upon the land, together 
. with his application to enter the same, prior to the settlement or appli- 
-eation to enter of Roneson, and the intrusion of Roneson thereon, his 
taking possession of the tract with full knowledge of the claim and 
occupancy of the affiant, and asked that a hearing be ordered thereon. 
_ The affidavit was. forwarded to your office, and by your office letter _ 
of October 2, 1894, heretofore noted the action of the register and — 
receiver in rejecting the several applications ‘to enter made by Law-_ 


rence, Hanson and Roueson, was affirmed as was also their action in | 
allowing the entry of. Totesoi on later application accompanied by the 


relinquishment of the company, aud a hearing was ordered on the con- 
test afiidavit of Hanson. Lawrence, although notified, did not appear, 
and the hearing was con fined to the eee claims. of Hanson and 
Roneson. : 7 2 

At the hearing it appeated that tidak was ‘elias with his father. : 
who for many years prior to the contest had been cultivating the land 
in controversy while residing in the vicinity; that in 1890, when his son 
was nineteen years old, he sold to him, for $200, the improvements, 
consisting of forty-two acres of bre eaking and the rest of the land 
fenced for pasture; that the son had been cultivating and growing 7 


crops on the land ever since, though still continuing to reside on his 


father’s claim (he being a single man), to which he moved his crops 
when harvested. He was in such occupation of the land on March 28, 
1893, when, as before mentioned, he applied to enter the same, and also 
in nie latter part of June, when jeri intruded upon his possession 
‘so as aforesaid described, built. a house, and about the first of July, 
following, moved into it with his family, and shortly after applied to 
make entry therefor. In his oral testimony Roneson says that he > 
obtained the relinquishment from the company, but makes no explana- 
tion of how or when he obtained it, or whether he paid a consideration 
therefor. At the date of the hearing their improvements were about ; 
equal in value, and worth from $300 to $400, _ | | | 

Upon these facts the register and receiver found that— 


‘Neither August Hanson nor Elmer E. Lawrence had at any time any - interest, 
claim or title to or in any part of said land, either i in law or in equity,— 
and recommended that the entry of Roneson remain intact. 

By the decision of your office of J anuary 4, Tom, which 3 is now here 
on appeal of Hanson, it is held that— 
It has been decided by said letter cp of Coie: 2, 1894, that you age 
rejected the said applications of Lawrence, Hanson and Ronesou while the tract was 
segregated by the selection of the Hastings and Dakota Railroad Company, made 
October 29, 1891, and it appears that the relinguishment of this tract by said com- 
pany was not filed i in your office until July 31, 1894, and that this tract was not sub-. 
ject to entry until said last named date and that Roneson was. the first applicant 
after said relinquishment and that you proper ly allowed his entry,— 
and that Hanson acquired nothing by his application to enter while the | 
land was segregated by the railroad selection , and that he acquired no 
settlement right by his cultivation of the land while so segregated. — 
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“This case is in some respects sui i generis. “The Blinquisnine: ent filed. by : rs 


ne e Roneson purports. on its face to have been made under the act of J whe. 
29,1874, as ainended August 29, 1890, above cited. These’ acts: were 9 oe 


| “passed solely for. the: relief of settlers: who. had made entries or other’ 


"filings of record or-(by amendment of 1890) had made settlement upon. 
lands granted to railroad companies after the rights of the company had =. 
.. attached. No authority is given. under either of said acts for avail: 9... 

-. poad company to’ relinquish any of its Jands to a. stranger and. receive © eae 
- other land in lieu thereof, but such.relinquishment must be based upon - 

and made for the benefit of an- actual settler “found in possession” > 


- ther eof. The relinquishment, filed in this case was executed May 72 er 
a 1892, ‘and purports on its face to have been made sein favor of. Anders’ bee Pha 


5 . =o, Ronesou,” while the record shows. that Roneson, at the date of the . a 


~ execution of the relinquishment, was not a claimant for the land, and did Ss = o 


- not actually lay any claim to it either by settlement or otherwise, until: 


June 1893, more than a year after the execution (and, ‘presumably, he. oo! 


ig - , delivery to him) of the relinguishment i in virtue of which he was allowed” ee? a 


a to make entry of the land. Upon inquiry at your office it is learned . = 
that the company has never applied for other land iw lieu of. the. Pach, 


a ib So. relinquished. It must be concluded therefore that’ notwithstanding a. ie ae 


- the relinquishmnent purports to have been made under: ‘the provisions | - _ 
of the said act of June 22, 1874, as amended in 1890, it wasinrealityan 9 | 


~ -independent. relinquishment and presumably: made for ab consideration : A ; 


-. other than. provided: by said. act. | hye 
~The selection of the railroad company. must be ‘held. ‘to Tye been Gasee 
- made i UL compliance with law, aS there is nothing in the record. tending — fie, 
_ to show the contrary, and it was made by: authority. of the Secretary in. 
- the ease of St. Paul, 3 Minneapolis: and Manitoba. Railway. ad v. a 
eae Hastings & Dakota Railroad Company, supra. ; So ; 
Neither can it be claimed by Hauson that sick relinquishment: Was ° 


-. due to his contest or affidavit filed with his application to enter, for,as . 
.> * has been shown, the relinquishment was executed in 1892, and Hanson? S : 
ae application to enter was not made until 1893.” Although the relinquish- oe 
_ ment was execnted in 1892, it was not filed until 1894; and the unbroken 


decisions of the Department.are that a relinquishment takes effect at ve 


oS the date of its filing. The selection of the company, then, was existing | see 


~ March 28, 1893, when Hanson applied to make entry. An application : DES 


Joh tO make entry. of land while it.is segregated by a legal appropria- Shoe: 
Po tony con fers no right upon the applicant. Cooke 2. Villa, on review,19 


L.D., 442; Clancy etal. v. Hastings and Dakota Railway Co., onreview, 


|  20L. in 135, ‘Had he been a bona fide settler on the ian his settle. = 


- ‘ment antedating that of Roneson would have. taken effect instantly 2 - 
upon the filing of the company’s relinquishment, and he would have 


been entitled to enter the land as against Roneson, but mere cultiva- 


tion and improvement of the land, as shown by the facts of this. case, ne 7 
unaccompanied by residence thereon, . is not. ‘Such, a. » settlement : as will ee 
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i ‘ones: him to priority over a jatér resident: séttler thereon, -Roneson | 


‘ Is not. entitled to. the land by. reason. of having obtained the relinquish- —s 


i on ment: of the company’ Ss selection, but. because when the relinquishment | 
Was. filed he was a bona fide settler on the land and thereby entitled to — 
make entry; which he did immediately upon the filing of the relinquish- | 


ment. Had Hi anson resided 1pon the land: ‘during his occupation and 
ee cultivation. and. at the date. of the relinquishment, he would have been 
entitled to the land, not. because of his application to enter, but. by : 
| | reason. of his settlement, which would have antedated that of Roneson. eee 


The decision appealed f from i is: affirmed. 


INDIAN LANDS—TRIBAL RIGHTS—ACT OF JUNE 7s 1897. 


BLACK TOMAHAWK v. WALDRON, 


| The act of June 7 , 1897, matking provision for thre recoenition of the rights of chil- 


dren born oe a eoarciaes between a white man and.an Indian woman by blood, is 
inapplicable to the case of a child born of a half-breed woman and a white man, 
where such woman is not recognized as a member of the tribe, or as having any 
tribal rights. 


Assistant Attorney- Gener cl Van Devan to the Secretary of the Interior, 
| «Be eptember 18, 1898. sgh (V. B.) 


I beg. to aainou ledge the receipt by your ‘reference of August. 19, 


1898, of an- application and accompanying papers, in behalf of. Mrs: 


Waldron, to reopen the case of Black Tomahawk against her, hereto- 
fore decided by this Department, and. involvin g@ the right to a certain 
tract of land within what was heretofore known as the Great Sioux 
reservation within the then Territory of Dakota. | a 

In your reference it is: stated that as.all the decisions i in this case — 


_ have been rendered on opinions of the Assistant Attorney General of | 


e a Department, this motion is. also “veferred to him for opinion.”  _ 
. The application. seems to be alternative in character, invokes the 
: super visory authority of the Secretary to reopen said<ease, review and . = 
_. reverse the former decisions: of the Department in the premises for 
a4 alleged. errors therein; prays that if the Secretary does not see suffi, 
os cient caise for. ‘doing this. then he. will order. another hearing in the — oe 
ease in order that Mrs. Waldron may have a further ‘opportunity. to 
furnish testimony to show that said decision should be SO reversed and et 
- revoked. | : | ; | 


In order to comply with your request for: é an opinion on the apition’ 7 


tion I have exaiined the former decision in the ¢ case and the Pepe a0 


sent me with much care 


‘In pursuance of | the provisions of ie, act of Congress approved me 
March 2, 1889 (25 Stat. , pp. 888- 889), the Sioux Indians having ceded 


. to the United States portions: of their said reservation the same were 


| ue yeaa to settlement : and ony by proclamation of the President. : - 
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Said act however provided in ‘effect, ans That any. Tadiat r receivin o and es | 


] : entitled to rations. and annuities” a any of the agencies within: the | = 
-unceded portions of said. reservation ‘could take an allotment of thr ee. 


ee - hundred and twenty acres: of land within the coded portions: to nes ere 
: original reservation. | 


Mrs. Waldron and Black qeieahawl both selected the same. tract of 


ae land, within the ceded reservation, and a contest arose between them. 


Mrs. Waldron appears to be first in time, and, therefore if otherwise 
| qualified would have the better right. 7 
But whilst it is conceded. that Black ‘Tomahawk is a fall. blooded a 
Sioux Indian, it appears that Mrs. Waldron, the wife of a white man, . 
is the offspring of a marriage between a white man and. a half. breed | 
“Indian. woman. When, therefore, the case came before Secretary 


Noble, December. 14, 1891, he decided, upon: the advice. of Assistant Se 


Attorney General Shields. that Mrs. “Waldron was not an Indian in © 


Pie contemplation. of the law and not entitled. to an allotment. under the : 


a provisions of said act. See 13 LD, 683. 


Subsequently a motion’ for rev lew ‘and reversal of. ai décision was. 


a made, but denied on August 18, 1893, by Secretary Smith, upon the — Ba | 
advice of Assistant Attorney. General. on in an exhaustive tia 


~ reported in 17 L. D., 457. 


— On January 4,:1894, iene Smith tianeritted the papers in the. Be 4, oe 
- case to the Attorney General. In his letter. of transmittal the Secre- boas 
fa tary, after referring to the previous action had i in the CASE, | and express- 
ing his adherence to the law relative thereto, as construed by the 
officers of this Department, stated that, in view of the important ques: 


oe tions involved and the interests that may be. affected thereby— 


ee have’ aeenea it. advisable ‘to submit. ‘the same for your consideration, ‘end to 
request your opinion upon all of the qnestious considered iv the opinion | of the 
Assistant Attorney General for the Department. of August 18, 1893. . 


On February 9, 1894, the. Attorney General replied, expressing the - ; 


opinion that the persons entitled to rights | under the sald agreement 
between the United States and the Sioux Indians— | oe. 


are the persons who at the time of the agreement constituted the | Sioux Nation and : 
were lawful mémbers thereof.’ The question, therefore, whether any “particular 
person ‘is or is not an -Indian within: the meaning of this agreement.is to be deter- 
‘mined in my opinion not by the common law, but by the ey enOT usages of the 
tribe... . They present questions of fact like other usages. _ Presumptively « a@ per- 
son of mixed blood residing upon a reservation and claiming to be an Indian is in 
fact an Indian. ‘(Famous Smith v, United States, 151 U.S., 50. ) 


The Attorney General, however, declined to express an. opinion on 
the evidence submitted on all the questions considered. in the opinion » 
of the Assistant Attoriey General, as this would be “‘to exercise - 
appellate eee over a decision upon mixed questions of fact and. 
Jaw.” io 


Secretary Smith. does not seem to have eutiely accepted the views: : 
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i ett the aun, Gores “fori in a » letter to the coma aionee of cial | 
— Affairs, October 20, 1894 (19: L.D. , 311), he said, in. relation to the case: 


a _ Upon further considering the matters: involved i in this controversy, I see no good 7 


ca reason for changing the conclusions. heretofore. reached. by the Assistant. Attorney 


laa, er . General, on the record then before him, and which. conclusions. were approved by me. . 
oss) ‘But as it had been snegested that the laws and. usages of the Sioux. ae 
ae, may | have made Mrs. ‘Waldron. a. member of the tribe “either by. fur- 
a cnishing a different. rule as to the effect of her birth or by causing her. 
adoption. asa consequence of. the facts. connected with. her life,” he- es 


ae ordered .a hearing, after notice to: the parties, for the purpose of ascer-. ee 


; . taining whether, under the laws. and. usages of the Sioux Indians, « or 
by. adoption ‘Mrs. Waldron was. a member of the tribe at the date. of oa 


the passage of the act of March 2, 1889, or at. the date of the agreement — 


‘between the United States and the Tndiane. ‘This hearing was had — 7 


after. due notice to. all parties, and the report. thereof being. before the # 


- Department, on February 8, 1897 (24 L. D. , 145), Seeretary Francis : 


adhered to the former pecans rendered “jndgm ent in’ ‘accordance . 
therewith, saying, in conclusion: — 

Mrs. Waldron has had abundant opportunity to establish her die if she his: 
any, and has failed to do so. I do not think that a determination of the case should 
be lon ger delayed, as to do so would pr actically be a den ial of justice,. 

At every stage of the case elaborate briefs have been. filed in behalf 
of Mrs. Waldron by her sever al attorneys, presenting: her claims fully 
to this reba ny and the present eypuent ou in me respect, is not 

exceptional. 

The elaborate brief of eounach now submitted fails to convince me that: 
there are errors in the rulings of your predecessors which will justify 
you in reversing them. With one exception. all. the points now pre-. | 
sented by counsel, in that behalf, were discussed before and fully con- 
sidered and determined. The exception and new matter presented is. 
the construction of a provision found in the Indian Appropriation act 
of June 7, 1897 (30 Stat., pp. 62-90). That provision is as follows: 

That all children born of a marriage heretofore 'solemnized between a white man: 
and an Indian woman by blood, and not by adoption, where said Indian woman is. . 
-at this time, or was at the time of her death, recognized by the tribe shall have the: | 


_. same rights and privileges to the property of the tribe to which the mother belongs, 
. en belonged at the time of ler death, by blood, as any. ‘other member. of the tribe, 
_ and no prior act of Congress shall, be constr ued. as to. debar such child of such tight, a 


This act was passed. subsequent to the decision. of Secretary Francis e - 


and it i is insisted that it covers the case of Mrs. Waldron; infact, itis 


us asserted, it was. passed expressly to cover her case, and: that therefore : : 


under its provisions you are required to revoke the former de parental eee 


~. decisions and award the land in controversy to her. 


‘There is nothing in the language of the quoted provision, | nor. of any | 


| other 7 portion of said act to show that: Congress intended specially to. ~_ : 


peed legislate 4 in behalf of Mrs. Waldron: and if it be true, as asserted, that. : | 
— the provision. was intended as special - legislation. for her benefit, ‘the Bel 


framers of the law § seem a to have f failed i in their purpose, a 
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= Siacnnc as the oo Tiepetaiore aes in: ee case chow: re ee | 
hae > Mrs. Waldron’s. mother. and grandmother | were both half. breeds, did - sie 
not belong to the tribe and were not recognized as belongin g toit, but: — 


2 a their: status was otherwise distinctly detined and provision nade for ~~ 
Goes them, ex gratia, as such half- breeds, T do not see that the referred to — 
_ clause of the Indian appropriation act has any bearing whatever on: 


_ this case or can help Mrs. Waldron in any way. Especially as with ae 


; . 3 abundant opportunity so to do. she has utterly failed to show the depart- 7 
~ mental findings to be incorr ect or that, under the laws or customs of. . 


the tribe, she or her mother were, or are, respectively, recognized as oe 


a . members of said tribe, or as having any tribal rights. | 
-. J am therefore of opinion,. that no’ sufficient reason is shown. be 
: revoking the decisions of your predecessors. | a 7 


. In regard to the alternative application for a » Te ‘etieartt ing in said: case: er. <=, 


— it is to be observed that no definite statement is made as to what is pro- 


| posed to be proved at the new hearing, if ordered; but it is-asserted, | a 


in a general way, that Mrs. Waldron’s case has not ‘been as well pre- 


e sented as it might have been, and a further opportunity should be 


allowed her to show that the decisions heretofore made are erroneous. _ 
and should be reversed. It is not stated what testimony, if any, 
. would be adduced to make this showing; no witnesses are named. and. -— 
itis not-asserted that the matters to be'shown are ‘new ly discover ed.” 
e In short, it seems that this alternative application fora rehearing is to 
the effect that, regardless of all that has been done and determined, —— 
during the long years the matter has. been. before the Department, a 
trial de novo be awarded that it. may all be gone over again, in the - 
ae that Mrs. Waldron may be benefited thereby. = 


| I fail to find such legal or equitable considerations i in the case, : as a ae = 
| my opinion, and I so advise you, call for the exercise of your supervis- ee 


ory authority in the premises, as: invoked, but on the contrary, in the | | 
_ interest of the administration of justice I do not think the execution — 


Ss of the deliberate judgment of the Department should be moreyet) and ie Boe 7 


so advise the denial of the ale jars 
Approved, September, 14, 1898, 
CO. N. Buiss, Sat ey | | 
| Sertay, pee Oe 


"4 HOMESTEAD ENTRY—AMENDMENT. 
_JOSI ATL Cox. . 


The rule permitting the aiiendnicdt of. entries is liberally construed cay the Depart- = 
ment, particularly where through ignorance or misinformation the entr yan 1 is 
misled as to his rights, and no adverse claim has inter vened. 


Secretary Bliss to the Commissioner of the Gener al Land Office, Melina 


(W. ¥.D.) 14, 1898. LS 


J osiah Cox appeals from the decision of your office of December 28, | 
1896, eile his She enone to amend his. homestead. eras nade as 
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eat <n e 30, 1894, for the B43 of tie NW. got Sec. 1, p. QT NN, mits 4 W., 
cos Alva, Oklahoma, land. district, in sich Inanner as a acide the Weat 


half of said quarter section. “Your office, on Pepeianye 27, 1897, denied | 
: his motion for a review. of such decision. — : 
The application to amend. sets forth that tlie entr yman had not, at 

the time of his entr: y, Sufficient money to pay. the fee and. commissions 


a ‘of the local office on au entry for the entire quarter section, and that~ | 
>. he was advised by all attorney that he could enter one-half of | such | - 
quar ber section and thereafter complete his filing: for the remainder. — 


Tt does not. appear that le has resided. upon or improved any portion _ 


of the tract he now seeks to include within his entry, although his a 
. application discloses that lie has resided | upon. the. quarter section and | 
has cultivated forty acres thereof, but uo ‘particular portion of the 


quarter section Is. designated. as the locus of such improvements, 


7 _ Neither is it shown that there was no adv erse claim existing at the time — 
a of the date of the application, which was filed October 19, 1895. 


‘While the same was under consideration by your office, upon. the 
request of thé local office for instructions, and on November 16, 1895, 
one Edward Hoagland tendered his application at the local office to’ 
make homestead entry for the same tract which Cox desires to include 
within his original entry. “This application of Hoagland alleges that 
he, in good faith, made his settlement upon the tract applied for by 
him, on August 11, 1895, prior to the settlement or claim of any other 
persons, and prior to any application made by said Josiah Cox for 
amendment of his homestead entry so as to embrace the tract applied 
for by Hoagland. : 

Your office held that, under the circumstances, a hearing was not 
necessary to détermine ‘the question of settlement by Hoagland prior 
to the application of Cox, for the reason that the latter has not made 
such a showing as would warrant the allowance of his application to 
amend his entry, even in the absence of any adverse claim to the land; 
and ‘as he had: made one legal entry for less than one hundred and sixty 
. acres, he exhausted his rights under the homestead laws, and his plea — 
of. financial inability to pay the. fee and commissions on the entire : 
quarter section can not be accepted as an. @XCRSE, _ 7 

Upon appeal to this Department, this excuse is ato urged AS 2 suffi- 


cient reason for permitting the amendm ent, but reliance is put upon the — 
ill advice of the EON for Cox, the applicant for amendment. of his oa 


entry. - 


- the violation of law, and can not be relied upon as a defense in either 
civil or criminal actions, in the courts. ‘But the rule permitting ‘amend- 
ment. of entries has been very liberally construed by this Department, | 


4 particular ly where par ties have been misled through ignorance or mis- — 


information as to their rights, where no adverse rights have intervened, : 
If the entryman fails to get the land which he intended. to take, or for 


As a rule, the aes of counsel. furnishes no excuse i the client for — 
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ze ; which he sappated: he had made application,” in the absence of  sitveoas’ on : 
_ claims, his amendment is allowed. So far as this record discloses, the. 


— applicant to amend was entitled to enter the full quarter section which — _ 


hestates he intended to enter at the time of his entry for the east half 


of such quarter section. If he was misled as to. the effect of making 
-such entry and honestly had good reason to believe and: did believe — 
that he could. postpone entry upon the remainder of the quarter section 
at the time of entry by keeping up his occupancy or improvement of 
the portion of such tract which he did not enter, such excuse ought to. 
be deemed sufficient and the amendment ought to be per mitted, if no 
valid claims have been since interposed and are maintained in ignorance 
of the claim of the entryman for the remainder of the quarter section. 


The application of Cox is not as definite and certain as it might have on 


been, vor does he allege that there are ‘no adverse claims for the tract. © 
The application of Hoagland ‘to make homestead entry for the tract aa 
in question discloses that he alleges. settlement thereon prior to the — 
application of Cox to amend his entry iv order to include such tr act. 


Manifestly the application of Cox to. amend his entry can not be | 


allowed in the face of Hoagland’s claim to the same tract, unless the 


latter made settlement with full knowledge or notice of the rights of _ 


Cox and of his improvement of the tract -in dispute, or failed to follow — 


| up his settlement by application to enter in due time, <A hearing should. _ 


be ordered to determine the rights of the parties. At this hearing it 


is incumbent upon Cox to establish his right to amend his. ara to the a 2 


satisfaction of the land depar tment. 
— ~The decision of your. office is modified scoontingly, and | a » hearing 
| will be ordered i in conformity with this opinion, 


eet 


RAILROAD GRANT—FORVEITURE—ACT OF JUNE 22, 5 1874. 
edition v, . Se. PAUL, MINNEAPOLIS AND MANITOBA. Ry, ©o. 


~ The oenaitions on which the extension of time was given by the act of J une D5. 1874, 
operate us a revocation of the grant, to the extent of the rights of aotaal set- 
tlers at the date of said act, and their grantees; and such revocation is operative 
though the lands may have been patented under the grant, 


Secretary Bliss to the Commissioner of the General Land Office, September 
(W.V.D.) . 14, 1898. (G. B..G.) 


_ ‘The land involved in this proceeding is the N. § of the NE. 4 and the 
SE. 4 of the NE. 4 of Sec. 15, T. 130 N., R. 87 W., St. Cloud, Minnesota. 


This land is within the twenty mile indemnity limits of the grant to. — 


the St. Paul, Minneapolis and Manitoba Railway Company, for which 
a withdciwal was made February 6, 1872, was selected by. said com- | 
‘ pany November 25, 1873, on account of its grant, certified April 30, os 
1874, and Davee to the company J anMAry ‘14, pie, 
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pe April. ‘14, 1876, ‘Charles. a ‘Jones’ filed: his. BreenpHon declaratory = 

| ‘statement for this land, alleging settlement thereon December 25, 1873. — 

3 ~ Said company. having failed to constrnet its” road. within ie time — 

a requir ed by the act of March 3, 1865. (13. Stat., 52 26),. or within. the 
extended time allowed by the act of March 3, 1873 (17 Stat., , 631), the 


- time was again extended’ to March 3, 1876, by the act of Jnne doe 1s | 
(18; Stat., 203), upon the followin 1g conditions: a | 


That: all rights of actual settlers and’ their grantees who have heretofore i in good 


faith entered upon and actually resided upon any of said lands prior to the passage © 


of this act, or who otherwise have legal tights i in any of such lands, shall be saved 


and secured to such settlers or other. persons in all respects the same as if said lands. 7 
S had. never. been, granted to aid in the construction of said lines of. railroad. ads. 


-On July 26, 1880, the governor ‘of Minnesota, under all act of that | 


State of March 1, 1877, extending the time for the completion. of said — 


| _. Toad, and saving am securing the rights of all actual settlers of that 6? 
date, relinquished the title to the land involved to the United States, oe 


the said Charles A. Jones being named as the beneficiary. 
. On July 9, 1884, George Eggleston applied to make pre- -emption filing 
for said and: aleve settlement thereon Febrnary 20, 1883, and claim- 
ing that it was excepted from the aforesaid withdrawal of February, 
1872. In support of that claim he filed an affidavit by one Acel Cum- 
mings, to the effect that Charles A. Jones settled upon said land in the | 
spring of 1871, and resided thereon continuously for seven or eight 
years. : | . i 
‘Thereupon, a Hearing was ordered and had. ‘The local officers found 
in favor of Eggleston, and the railway company appealed. 
On February 29, 1888, your office affirmed the decision of the local 
officers, but on May 17, 1888, upon the company’s motion for review, 
your office recalled its former decision, and, after noting that it 
appeared by a certified copy of the deed on file that the land in con- 
troversy had been conveyed by the State of Minnesota to the railway 
company, February 23, 1877, five days prior to the passage of the State : 
act of March 1, 1877, held that said law was inoperative as to said 
tract, and the governor's deed of J uly. ae 1880, was therefore without 
authority. 
| It further appears that in response to cor Serena iss by Mr rs, Bg gles: 
‘ton, widow of George Eggleston, your office on Febrnary 6, 1894, took — 
up and examined the application of the said George Eg gleston to nals 


a pre-emption filing for said land, and his application was rejected on a 
the ground that the land was not at the date of his settlement. and 


2 application subject. to. disposal; that he had acquired no right to it, 
and could acquire. none while ae title remained i In the gr antee oeay _ 


company. 


Eggleston having died, on Ju une 29), 1888, his widow thé said Char. : 
— lotte Eggleston, filed an appeal from aa decision, but the appeal was 
out of time and therefore denied by your ao sheer she filed her — 


"DECISIONS RELATING, TO THE PUBLIC. LANDS. BOB te 


poe fas for certiora ari, which. was “denied by departmental: decision of ie es 


ie ‘December 6, 1894 (unreported). In: that. decision ib was said: 


Ite appears from her own statement of the case, from the documents, copies of which See 


are transmitted by her that said land was patented to the State of Minnesota forthe - 


- benefit of the St. Vincent. grant on January 14, 1875, and by the State deeded tothe . ee . 
St. Paul and Pacific Railroad’ ‘Company (then owner of the grant). Said patent and’. 


deed are still outstanding, Under the circumstances, if the case were before me, I me 
should have to decide nel the. », Department was pethout jurisdiction to afford. the 
applicant relief. : . : — eg 


The case was. elpeed: against the. applicatit Deckinber 17, 1894, 


On January 28, 1897, after due service of notice upon the railway a 


- company Mrs. Eggleston made application to your office that your said.. - 


os office decision of February 6,1894, be reviewed and recalled, and the land a 
In question awarded. to. her. This apEean ome was denied by youn office aed 
| May 29,1897. In that decision it was said:. CH as 


_ The testimony taken in “the case of Ege Siestone: aesplioation shows pay “a Pa 


7 Charles A. Jones was residing on the land in question at the date of said act (refer- 

ring to the act of June 22, 1874, supra), having settled thereon in the summer of 1871, | 
but it is not shown that he was qualified to enter the land under the settlement 
laws, consequently his settlement availed him nothing; he acquired no rights there- 
- by, and therefore his grantees have no claim that can be perfected under said act. 


The appeal of Mrs. Eggleston brings the case to the Department. 

Your office decision of February 6, 1894, denying the application of 
George Eggleston to make pre-emption filing for the land, for the rea- 
son that the land had been previously patented to the railroad company, 
and the said departmental decision of December 6, 1894, denying Mrs. 
EKeggleston’s appicenion for certiorari, for the same reason, were erro-_ 
neous. ee 
- In the case of: eee v. St. Paul, “Minneapolis and Manitoba Rail. 
way Company (18 L. D., 101), it was held by the Department, in refer- | 
ence to the act of June 22, 1874, supra, that: — 
The conditious on which the extension of time was given by Congress in gaia ack 
operate as a revocation of the grant, to the extent of the rights of actual settlers at 
the date thereof. It is in effect an extension of the protection intended to be given 
by the excepting clatise in the. original grant, and is eg to all TaHOS, whee - 

patented or otherwise, a 


The certification of lands prior to the passage of sand act. in no wise affects the | 
right of an actual settler protected thereby, nor does it embarrass the a . ; 


> in extending to such settler the pr otection of said act. : 


Again, in the recent case. of St. Paul, ‘Minneapolis nia Manitoba . - 


‘Railway Company 2. Anderson (26 L. D., 227), it was held (syllabus): 


The conditions on which the extension of time was given by the act of June 22, 


1874, operate as a revocation of the grant, to the extent of the rights of actual ste. a 


tlers at the date of said act; and such roveca om is. eneH ative ihowen. the lands Tuy. eS 
: have beeu patented under the orant. | Su ; 
Inasmuch as the protection given’ ‘by ae act of 1874, supra, exiends . 
to “actual settlers and their grantees” who have theretofore i in good » 
_ faith entered upon and actually resided on any of said lands prior to 
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= “the passage of said tet, Bae fnasinyehi as sap is alleged that the facts of | 


record entitle. Mrs. Eggleston. to’ the benefits thereof, the record has 
been examined with special reference to this contention. | 
| It is not material that this case has been closed for nearly four year S, 
it appearing that it involves the adje ustment of a railroad grant, and. 
- that the decision closing the case was, in reference to the ground upon 


which it was put, erroneous. ‘There has. not been a decision by the ae 


Depar tment on. the contr olling question. in the case. 


At the hearing ordered between the railway company ead George nn 
: Eggleston, it was shown that the said Charles A. Jones settled upon — 


ae _ the land in the spring or summer of 1871, and resided thereon contin- — a 


uously. for seven or eight years, when he sald his claim avd possessory. 


ee right. to one Austen De Frote; that De Frote sold: to one John Rider, 
and that Rider lived there a short time and sold his claim to George 
- Eggleston in J anuary, 1883. It appearing therefore that Charles A. 
J ones was a settler on the land involved at the date of the said act of 


1874, that Geor ge Eggleston. was the remote grantee of the said Jones, 


and that. the present claimant is the widow of the said Rg gleston, she. — 


-_ is entitled to make an entry of said land, if a ones. was a qualified settler _— 


- _ at the date of said act. 


On this question ‘the tastitnony 3 is meager. The witness Acel Cum: * 2 


mings states that he had been acquainted with Jones for sixteen years, - 


but makes no statement as to his citizenship, except to say unet CCRC 


- | told. him that he was born in the State of Maine. | 


_. George Eggleston. states that he, himself, is a meee citizen. of — 
the United. oe but makes 110 ) statement as to the nationality of 


= _ Jones. 


‘eh ohn M. Che no swears that oe Mr, J ones was an “American and I | 
| believe. a native- born citizen.” | 3 7 _ 
7 Owing to the long time that. has: elapsed ‘and the strong Saree of. 
the case, it is believed that. the ends of justice will be met by accepting Z 


this showing. | Aside from the testimony . above given, the facts and 
: circumstances: of the case are such that it 18 believed that Jones was a - 

* ‘citizen of the United States and a qualified entryman. It is highly 
improbable that he would have settled on the land and lived there for 


‘seven or eight years, and. pat $800 worth of improvements thereon, asis. 


‘shown by the testimony, unless he were a citizen of the United States - 
or had declared his intention to become sueh, and it is not probable : 

that the governor of the State of Minnesota mould have attempted to 
— reconvey the title to said land to the United States for the benefit of © 


Jones, unless it was conceded by the oy company that J ones had i 


the superior claim thereto. 7 
- The decision. appealed from. is rever cod sad fhe cause. \ womandéd: 
with dir ections to allow Mrs. Bg gleston to. enter the land i in controver sy. 


| ae | ccc er Shores —. Ropes orca 


7 INDIAN LANDS—ACT OF MARCH 2 2, , 1889 -COMMUTATION. ; 
| AUSTIN G. BRASSFIELD. rt 
On the soniauiation of a fomestend ‘entry. of Bion: Indian: lands, restored to ing - 
‘public domain under the act of March 2, 1889, the entryman must pay the mini- 
mum price of the land, in addition to. the payments required under said act, and — 
this is true whether said lands are situated in South Dakota or Nebraska. 


Secretar y Bliss to the Commissioner of the General Land Office, Septem- - 
(W. V.D.) ee, Poae ber 14,1898... eta CF. DL. Me.) | 


_ Austin G. Brassfeld, on October 3, 1891, made fomacteat entry for. . 
the NE. 4 of Sec. 27, T: 34 N,, R. 18 Ww. O'Neill. land district, Nebraska. | 
On April 3, 1896, ne was allowed T by the local officers to commute > the : 

same to cash. . 


Said land is within that portion of the co Sioux Indian - reserva- _ 


tion that was ordered to be restored to the public domain. (upon due 


proclamation) by sections 21 and a6 of the act of March 2, 1889 (25° | 


Stat., 883), 
"Said. Section 21 provides that the price paid for said nds shall be— 
‘The sum of one dollar and twenty-five ‘conts per acre for all disposed of within the © 


first three years after the taking effect of this act; and the sum of sev enty-five cents 
‘per acre for all lands disposed of within the next two years following thereafter; - 


and fifty cents per acre for the residue of the lands then. undisposed of. 


-. Brassfield paid for the land entered by him in accordance with the — 
act above cited. Upon his applying to commute said entry to cash, 
_ your office, by letter of September 16, 1896, demanded of him one 
dollar and twenty-five cents per acre additional: Brassfield appealed, 
contending that such demand is unauthorized by law. | 
Section 21 of the act of March 2, 1889 (25 Stat., 888), excl ded all the 


lands in said Great Sioux reservation from the commutation provi _ 


sions of the homestead act; but by section 6 of the act of March 3, 1891 
(26 Stat., 1095), section 2301 of the Revised Statutes was so amended 


as to allow settlers upon said Great Sioux reservation lands in South = 


Dakota to commute; and by act of November 1, 1893 (28 Stat., 4), the — 
commutation privilege was extended to settlers upon said lands in — 
Nebraska. In both cases, however, it was distinctly provided that 
such commutation ‘shall cor relieve said settlers from ay payments 
now required by law.” 

The department has held (see case of South Dakota, : 22'L.D., 550; | 
Randall MéDonall, 27 L. D., 72;) that upon commutation of an entry of 
said lands, the entryman fae pay the minimum price thereof, in addi- | 
tion to the payments required under the act of 1889, 

It is true that the decisions above cited relate to lands situated in 
South Dakota; ; but the same laws and principles are applicable in the 
case of lands forinerly within. said reservation situated in Nebraska. ~ 

The decision of your one appealed from is correct, and is ‘hereby 
affirmed. 7 : oe Be | 


Se BOBS, 2 BaLATING 10 THE PUuBLTC : cial : 4 


“MININ G CLAIM-ADVERSE RIGHTS—PROTEST—HEARIN Ge. 


HUGHES ET AL. 0, OCHSNER ET AL. 


ee protestant who fails to assert his alleged adverse interest i in (hex manner provided 


by the statute, can not, after the allowance of the entry, and in the absence of 
_ an allegation of want.of notice of the application for patent, be heard in sup- 
port of such claimed adverse rights, 

‘A failure to comply with local laws and reg wulations, or to do'the annual assessment 
work, subjects. a mining claim to relocation before entry, but constitutes no- 
ground for the cancéllation of the entry, in the absence of an adverse claim 
. legally asserted. 

Questions as to the fact of mineral discover y, or as to compliance with ror in the 
matter of the statutory expenditure required as.a prerequisite to the issuance 
-of mineral patent, afford a proper basis for a hearing, on due showing made aaah 
way of protest filed after the allowance of the entry. 


aa  Seoretary Bliss 1 to the Commissioner of the mney al Land Offic, ‘Sept = 
: eT) | sem” * ber 14, 1898. i Eee 7 (G. B.G.) . 


This case involves the lode mining amine of M, H. Ochsner and 
frank B. Klock, known as the Crouse, Nichols, Michael, Salina, St. 
Jacobs, Fryer Hill, Union Bank, Nelson, Lumsden Brink, Clark, Hop-. 


kins, Charles and ‘Silver Gare lode, embraced in py No. 5786, a 
Leadville, Color ado, land district. ode 


These several claims were originally located 1 by ¢ one Ai Wee oe nm 

ue une, 1888, and by sundry mesne conveyatices the title by location — 
_vested in the said Ochsner and Klock. . These parties, on September 2, 
1891, filed” their application for patent, upon which publication: nee 

: inade from September 4, to November. 3, 1891. During the period of - 

ei publication nine adverse claims were filed against said application for 

patent, upon which suits were instituted and subsequently dismissed. — 

_ Mineral entry was made December 14,.1895, by the said Ochsner and 


> the heirs of the said Klock. Atter the entry had been allowed, and on = 
~ December 24, 1895, Thomas B. Hughes, B. Leppel, John ‘Healey and 


ALG. ‘Veshofstad filed a protest against said entry, alleging that: 


The surface ground and veins or lodes contained therein, as set forth and dgscribad Be ae 


in suid plat and field notes, are not the property of said M. H. Ochsner and Frank 
B. Klock, neither are they, nor any one under them, entitled to hold the same or any 
of them under or by virtue of the local laws of the State of Colorado, or the statutes 
of the United States, relative to mining claims. 
because, in substance: 
1st. The local laws and regulations were not ‘oomplied ith by said 
claimants, in that they did: not post location notices, nor sink discovery 
shafts to the depth of ten feet. 
2d, There was no discovery by the applicants or any one for them of 
any lode or vein in place bearing gold, silver, or any. mineral whatever. 
3d. A great portion of the premises described in claimants’ applica- : 
cation is claimed adversely and owned by the protestants. 7 
Ath. The ground embraced in said locations was not open® to location, 
| because it Was. then ola as a placer claim. | — 7 
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. ‘bth. ‘Neither “the applicants nor any one ‘for. pee perfornie a cn as s 

annual assessment work one one undies: dollars oe by: law for ee ee 
oe, oe - any year.. : 
6th. The applieaite did not ‘make’ or ae five. hundred: dollars a 


—-worth. of labor « or oe a the said locations: or. Any. of - 


them. es 
On April 9, 4896, your “office: dismissed: this proree | ‘put, iouee shat: fo 


co | | : : the approved plat and field notes of. the survey of said. claims showed. 7 oe 
, the: discovery shaft of the ‘St. Jacobs’ lode to be. on. ‘eT ‘ound. excluded ae 


— from the entry, required the. claimants to show. that the vein or lode for: . . i. | 


-* Which. patent is sought extends. through or into the claimed ground, ee a 
a The entrymen | elected pot ‘to comply with. the. requirements. of your’. oe 
office as to the St. Jacobs’ lode, and on August Li; 1896, the ies was Moet 


at canceled as to that location. | cx? 
. On. the appeal of the protestants Ee ee Department: your: office ae 


| decision was, on April 20, 1898, affirmed (26 L. D., 540). | 
In the eaan tmental decision it was held: (1) that, in the absence of . 
a eer by the protestants. that the alleged. failure of the claimants. : 
..to post notices of location upon the several locations is of: material 
_importance.in the case, it must be presumed that the local laws and 


regulations in this regard have been complied. with; (2) that it being an 
. affirmatively shown that, silver ore,-assaying from thr 00 to twelve ounces. ~ ee 
- per ton, has been: found in the discovery shafts of the various locations is 


now: comprising: said claims, in the absence of. any adverse claim or 
-any claim by a party sudertine the land to-be of a different eharacter — 
from that under which applicants seek title, such showing is sufficient 
upon : that point; (3) that the showing upon ‘the quéstion of annual - 


expenditure was sufficient to have justified the allowance of the entry; . 


and (4) that the law requiring the expenditure of five hundred dollars | 
in development. work. had, according to the ne meee been com. — 
plied with. 
Protestants filed ; a motion for. review of this. decision, which. was | 
entertained and which is now refiled with evidence of service. ~ | 
. There is nothing alleged in the pr otest upon which this proceeding is 
being had which taken as true gives. the protestants a. Status which . 
entitles them to protection as adverse claimants. It is not alleged by» 


them that they did not have notice of claimants’ application for patent, oe . 2 | 
nor does their protest charge that the law in this regard was not com. | 


- plied with. The sufficiency of claimants’: showing as to posting notices — oe 


on the land embraced in their application during the period of publica- ' : | | 
tion is questioned indirectly, but this is nowhere. made.a ground of 9... | 
protest. The prima facie showin g made by the claimants in this behalf 


is satisfactory to the: government, and. the negative testimony offered. 


“by. the protestants does. not raise a reasonable presumption that the a 
law has not been in this respect complied with. Iti is believed that the. | 
‘Protestants had both actual and pone ucaven notice of ‘the ¢ application oe 
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- for Satan, “The ie specifically asuidee how adver se minin 1g inter pats | 


_. may be protected. These protestants. did not avail themselves of the | 
ies only. method open to them, and they will not now “be heard in support 
of alleged adverse rights i in the premises, - 


The allegations that claimants failed to ee with fie sca laws 
and regulations in the matter of posting location notices and: sinking 
discovery shafts would be material only in a proceeding where adverse 
claimants to the same land are endeavoring to establish the superiority — | 
of their respective claims to possession of the ground in conflict. A 
failure to comply with local laws and regulations subjects a mining claim 
to relocation before entry, but furnishes no argument for the caucella- _ 
tion of an entry, in the absence of an adverse claim legally asserted. 
So with the allegation that the annual assessment work was not per: 


ae formed, if a relocation of the. ground has not been made by third | 
"parties, because the. doing of. annual assessment. work is not a condi- ° 


tion to obtaining patent but only a condition to the continued right 


— of possession to an unpatented claim as: against: other and adverse — 


| am claimants. - 7 | 5 
- The allegation that the ground embraced in these Jocations. was. not aaa 
open to location, . because it was then held asa placer claim, is without 
force.’ The fact that land is held as.a placer claim does not ‘necessarily _ 


i 23 prevent lode locations from being. made upon it, and, besides, in this | i 


case it appears that. the former. application for patent to the placer te aches 
se claim was canceled pursuant. to departmental deci sion of J uly, 24,1891, . 
for the reason that the application Was: erroneously allowed,in thatthe 
a ground was shown to be not nicer uae and not psubject to location.  e 
under the placer law. ee 
. The allegation that there ae en no discoveries ‘of any odes or aoc, vee 
| Seings in place bearing gold, silver, or other mineral upon any of saidloca- 
tions, and the further allegation that. five hundred dollars’ worth. of 
 labor-has not been performed or improvements made for the develop- 


aes ment thereof, are legitimate. subjects. of inquiry by. the government, oT eee od 


the present status of this case,” ‘because the existence of a valuable. 


- mineral bearing lode or vein and the expenditure of five hundred dol- — ok 


lars in labor or improvements are both conditions to the patenting of 
land asa lode claim -under the mining laws. 
‘The prima facie showing made by the claimants in this behalf was 
sufficient to authorize the allowance of an entry, but the showing made 
- by the protestants is such as to cause grave doubts whether the 
law has been complied with, either in the matter of discovery or the 
expenditure of five hundred dollars in labor or improvements. There 
has been no hearing in this case, no opportunity to cross-examine 
- witnesses, and the Department 1s unable = intelligently decide uiene 


~. questions on the record before it.” 


It is therefore directed that a hearin g be ‘ordered herein, at “whieh : 


| ais the j ony will be confined to these two 0 questions. 
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| it ee alleged that ané large shaft on the: Salina location 3 is ‘hot Soot Sa: 

situated topographically or geographically as to be of any value what- ao 

ever in the development of the balance of the ground entered, anid. iG 
being uncertain whether five hundred. dollars’ worth of labor has been — 


expended or improvements made upon. this ground by claimants or — 
their grantors, unless the value of this shaft may be ‘embraced in the -- 
estimate of expenditures or improvements, the ownership, cost, and - 
situation topographically and geologically of this shaft will be a proper. 
subject of inquiry as to whether it tends in greater or less.degree or at 
all to the development of all the locations as eee in the proviso to. 
amended rule 53.(26 1. D., 378). | 
The burden of proof will be upon the pictestauts to overcome the 
| Prema Ja0ne case already made out by the claimants. 


2 INDIAN ( LANDS—ALLOTMENT—LAW ( OF DESCENT. 
HARRISON McCauLEy ET AL. 


- The. allotments. made to the Omaha Indians under: section 6, ‘act of aGisaet 7;: 1889, ; 


_ are freehold estates that descend-according to the statutes of Nebraska; so that . 
on the death of the. allottee: bis children take. subject to the. widow’s: right of. 


_¢. dower, and on the death of sueh children, without i issue, the whole estate of the. : 
allottee goes to the Ww ‘idow absolntely if she is the mother of such children, 


— Attorney- General: Van Devanter to the Seoretar y of the Tas or, | 


September 14, 1898, . Ss G B. G.) i 


By referends of the Acting Secretary, ied 19, 1898, 1 am asked - 
for an opinion as to the law of descent of laud allotted - the Omaha — 


: Indians under the 6th Section of the act ot Anguat 7, ‘1882 (22, Stat. cane 


He Bale 


the office of the Indian agent, at the Omatia and Winnebago | agency, 


Nebraska, wherein it. is acd that Harrison McCauley and- other ~ 
Omaha Indians are unjustly and unlawfully deprived of and excluded 
_ from the use and benefit of the allotments of land of their. deceased 
relatives made under said act. | 

On June 22, 1898, Chase and Comstock, Pee for MeOauley et dite 
addressed a letter to the Commissioner-of Indian. —— Se for 
information, and were advised by that officer— : 

That the lands allotted to the Omahas and Winnebag oes descend, “upon the death 
of the allottee, to his heirs according to the laws of. Nebraska. 


The Compiled Statutes of Nebraska, 1898 (probably 1897}, show that the dower 
right exists in the widow. When the allottee leaves a widow.and one child, and the | 


lt appears that in the qnonth of figs 1898, a decnediie? was alee in 


latter dies without issue during the life of the widow, the widow takes the whole... 
estate, the lesser estate of dower ' being merged into the - greater one of an estate eS 


in fee. 


Being dissati sfied with the views s thus expressed by the Gommia Sener oe 


of Indian AGATE; Said attorneye.f filed a brief with him, ¥ wherein it is — a ; 
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- stated that i in 1 nearly all of the: cases  dopresented by ehealL the widow of 


. _ the deceased allottee of these Omaha lands is taking the rents and 


ae profits to the exclusion of the nearest kin and blood relative of such ~ 


original allottee, and the contention is then made that. this-is in viola- 


| : : — tion. of the trust created by the act under which, the ee were ee 
: aa made. | , ge 


The. ictida contention i made is set out j in ‘the brief: Aas s follows: 


“To. explain our theory let us suppose that Aa deceased allottee, has left. B, an issue, , a ere 


| and C, his widow, surviving him, . and also D;. a near ‘blood Telativ e, perhaps, a 


Sra brother, sister; or. nephew or a niece: 


1st. We contend that-under the express provisions. of ihe desrration of the trast’ in ‘ te 


~.. these lands, the widow is vue barred of her dower, and the i isstle B takes ‘the. 


a - - allotment, free of dower: 


2nd. That on the death of the i issue SB, the aliniment shifts to the ext blood rela- | 
: tive of. A, Teg ardless of the question of he the heirs of Bare. Bene 
. . brd. ‘That in. the case. of the. death. of D, then. the allotment: shifta » again to: the 
is next of kin or blood relatives of. A, and SO on ad in, nfinitum, 80 that we advocate the — 
doctrine of. springing or shifting uses s whieh are swell | established by: the pensiples aoe 


F _of equity jurisprudence. - se 
_. Briefly stated, this. contention is. based: on. the idea, a that the beneigial in See 
Er interests created: by the act of August | ve 1882, should be administered ees 
under the statute of uses; that these interests are shifting or springing = 
~ uses, and that’ they Giould: be executed without reference to the act 


= _ which ereated them, except so far as that act may operate as aconvey- : 


-_ ance. In this view, it is arg ued that the rule of a dminis tra tion a dopted : ar 


| e by this Department. 1S defeating the purposes. of the statute. ear os 
-. As I view it, the fundamental error of this argument. lies in iota : 


oes ne fact that the statute creating these: beneficial interests 18 also. the Z 7 . 
Jaw under which they are to be executed. ; | 


~The statute of. August 4, 1882, is both a. law. gn a 5 grant,’ and the | : 


timat: ‘thereby created for the use of these Indians must be ‘executed 


according to the intention of. Congress, without. regard to. a technical oe 


_. Jurisprudence which. bas grown. out of the statute. of uses in its appli o 


~ cation to private conveyances. — Section 6 of said act is as follows: 


That upon the approval | of the allotments provided tori in the preceding section by | - 


the Secretary of the. Interior, he shall canse patents to issue therefor in the name of — 


the allottees, which patents shall be of the legal. effect: and declare that the United a 
States does and will hold. the land thus allotted for the period of twenty- five. years eye, 
in trust for. the sole use and benefit of the Iudians to whom such allotment shall’). > 
have been made, or in ‘ease of his decease, of his heirs according to the laws ofthe 


= State of Nebr aska, and that at the expiration of. said period the. United States will 


convey the same by. patent to said Indian or his heirs. as. aforesaid, in fee discharged - 


of said trust and free of all charge or incumbrance whatsoever. Andif anycon- = 


ee veyance shall be made of the lands set apart and. allotted. as. herein provided; orany. 

contract made touching the same before the expiration of the time abovementioned, 
ee such conveyance or contract shall be absolutely null and void: Pr ovided, That, the’ oe 

Joe Slew of descent and partition in force in the said State shall apply thereto atter pate ase 
ment: ents therefor have. been executed and delivered. Bf eo 


This: ‘statute is a plain one. The iieteoter of the’ estais cyanea is’ - 


cre clearly defined. ‘The. Te effect’ te of the trust oo to be issued ed = 
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: iereunder is in terms declared to be that, (1) “the United States does _ 
and will hold the land thus allotted for the period of twenty-five years — 
In trust for the sole use and benefit of the Indians to whom such allot- 
ments shall have been made,” or (2) in case of the death of. an Indian 
- allottee, the allotment will be so. held for the benefit of “his heirs — 
according to the laws of the State of Nebraska,” (3) “that at the 
expiration of said period the United States will convey the same by : 
patent to said Indian or his heirs aforesaid, in fee discharged of ‘said . 
trust and free of all charge or incumbrance whatsoever,” and (4) “that 
the law of descent and partition in force in the said State shall apply — 

thereto after patents” therefor have been executed and delivered.” 

The main question presented is, theretore, who are the “heirs” of 
a deceased Indian allottee ‘‘ according to the laws of the State of — 
Nebraska. Mes & 
| The character of the estate granted has no o-bearing ou this question, 
except in determining “the law of descent and partition in force in: 
the said State... after Ss therefor have been executed and 
delivered.” . 

The language just usted evidently refers to the preliminary or r trust 
patents, for the reason that it was already provided that the patent to 
be issued at the expiration of the twenty-five year period should con- 


vey a fee “free of all charge or incumbrance whatsoever,” and to say 
that the law of descent and distribution in said State should apply 
after.a conveyance in fee would be mere surplusage and add nothing to 


the statute, or be held as intended to operate as a restraint on aliena- 

tion after a conveyance in fee, a thing which was clearly. not. contem- 

plated by the statute. The term “ fee” alone carries with it an estate 
of perpetuity, aud confers an unlimited power of alienation. In mod- | 
ern estates fee, fee-simple, and fee-absolute are synonymous—“ simple” _ 

or “absolute” adds nothing to the comprehensiveness ofthe original 
term.. Moreover, to hold that the phrase “after patents have been | 
issued” operates to defer the oper ation of the laws of N ebraska as to 
descent upon these lands until after the final pateuts have been issued — 
would be against the general policy of the government to brin g these 
Indians under the operation of all the laws of the State as fast as 


practicable. (See opinion of the Assistant Attorney General of August — 


12, 1898, Vol. 14, page 38.) It results that the law of descent and par- 
tition in the State of Nebraska applies and governs. the eeoenon of | 
these allotted lands upon the death of the allottee. = 

Section -1, of ee 23, of: the sei phavales of Nebr: ia 
- provides Shak: | 4 : | 

The widow of every lecdased person shall be satitied to dower or the use, during | 
her natural life, of one-third part of all the lands whereof her husband was seized, 
of all (an) estate of inheritance at any: time ane the manner: unless she is laws 
fully barred thereof... . 

The estate created by these ailohaens and. tr det oon to the 
Omaha Indians in the State of Nebraska i is an estate of inheritance, so 
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declared by the federal statute creating aon of which the allottee 
became seized upon the making of the allotment and the issuance of 
the trust patent. It is therefore such all estate | as will support a dower 
interest under the Nebraska statutes, and it is not claimed or suggested 
that the dower right of the widow 1 in. any of the cases. referred to has 
become in any way barr ed. 7 
Section 30, of Chapter 23, of the said. Nebraska Statutes, provides . 
that real. property shall descend: 


First. In equal shares to lis children and. to wns: lawful issue of any “deceased 
child bY right of ene e. | 


Fourth. If the fibestate shall leave no issue, nor widow, nor father, and. no — 
brother nor Peete) livi ing at his death, his estate shall descend to his mother, 


| Bighth, If the i Wieetote ‘shall leave a widow and - no kindred, ‘his estate shall | 
descend to such widow. 

‘It having been seen that these aligtmeiies are freghold’ estates, the 
land would under the law, upon the death of an allottee, descend to- 
the children of the allottee, subject to the dower right of the widow, 
and upon the death of such child or children without issue, the whole 
estate of which the allottee was possessed would go to the widow abso- 
lutely, if she were the mother of such child or children. 

September 14, 1898, | 
Approved, — 
C. N. Buiss, 


SETTLEMENT BRIGHT—ADVERSE CLAIM. 
THOMPSON 2. SLANE. 


One who is residing on land under the belief. that his title thereto is complete under 
a warrant location is entitled to enter such tract on the cancellation of said 
location, and such right will not be defeated: by an intervening adverse PUALY: 
made before the settler is aware of such cancellation. 


Secretary Bliss to the Commissioner of the Gener ail Land Offiee, September 
(W.V.D) , 14, 1898. Se ey, (G. B.O.) 


On March 18, 1895, J Siti Thompson filed affidavit of contest against: 
homestead entry No. 162 00, made December 24, 1894, by. Walker H. 


Slane, for fractional section No. 42, Tp. 1S. RB. ale B, New Oneene, tg : 


Louisiana, land district. 

Said affidavit pileteaes in’ affect, that the land had been located in 
1860 by Oyprian Dupre with sehool warrant No. 8438, and through - 
' several mesne conveyances, had become the property of the contestant;. 


that Thompson had actually resided on the land with his family since. 


: 1882, when he purchased it; that he had recently ascertained that the 
_ school warrant location, on which his title was based, had been canceled; _ 
that subsequent to such cancellation Walker H. Slane had made home- 
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stead entry for the land, knowing of Thompson's rights in the premises, 


with the intention of senda g Thompson of his property, and that he. 


(Thompson) had never been notified of the action of your office i in can- 
celling the said school warrant location. 
Ou this affidavit a hearing was ordered by the local ‘teas: and 


notice thereof was duly served on Slane. Testimony was taken before 


_@ notary public under Rule 35 of Practice, and. also by. deposition 
under Rule 23, ° On considering the evidence the local officers rendered 
a decision, recommending that lots 1 and 2 of said section 42 be con- 


- firmed to Thompson, and lots 3 and 4 to Slane. Both Thompson and - 
_ Slane appealed from this decision, but as Thompson’s appeal was not: 


filed in time it was dismissed by your office, Slane’s appeal was con- 
sidered, however, and on February 6, 1897, your office affirmed the 
cia of the local officers and held his entry for cancellation as to 


lots 1 and 2, and held that Thompson might be permitted to make ; 


entry of said tracts. Slane now appeals to this Department. 

There were several irregularities in the manner of appointing.a com- 
missioner to take testimony in this.case, but your office held that Slane 
had waived any protest against the method and legality of such 
appointment, and as no error is alleged by the appellant in your find- 
ings on this point they need not be considered here. 

The facts appear, from the testimony, to be as follows: 

The land in question is a narrow strip, one mile in length, and 18 


divided into four lots, numbered consecutively 1 to 4, from north to. 
south. Elm Bayou, tanning in an easterly direction, crosses the section 
at a point near. the middle. Lot 1 and nearly all of lot 2 lie north of . 


this bayou, and lot 4 and nearly all of lot 3 lie south of it. The land 
was located by Cyprian Dupre in 1860, with school warrant No, 8138. 
After several mesne conveyances a portion of it was purchased in 1882 


by John Thompson, the contestant herein. The portion purchased by’ 
Thompson lay north.of Elm Bayou and included most of lots 1 and» 


2. Thompson established a residence upon said lot 2 at the time of his 
purchase and has continued to reside thereon since, with his family, 
believing that he had a perfect title to said land. Your office, on Octo- 


ber 4, 1894, canceled the school warrant location upon which Thompson 


based his title v0 the land occupied by him, but ‘Thompson had no notice 


of such action.. On December 24, 1894, Slane, finding that the land was 


vacant, filed homestead Snnlication for all of ‘ia fractional section 42, 
and in January, 1895, he established a residence on that part of said 


land lying south of Elm Bayou. When Thompson ascertained that 


 & 


Slane had been allowed to make this homestead entry he filéd the con- - — 


test as stated above, and asked that Slane’s ony y| be canceled and vot 7 


he be allowed to enter the land. 


The case of Burke ». Gamble (21 L. D. , 362), was scala to this. 


Burke had purchased land which had been selected as indemnity. school 


land by the State of California, and had been in possession of the same _ 
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for several years. The State selection was afterwards canceled, and 

‘before Burke had notice of such cancellation Gamble was permitted to 
- make homestead entry of the land. A contest was had and the case 
coming to this Department for decision it was held that Gamble had 
sought to take advantage of Burke’s ignorance in the matter of the 
status of the State’s title, under which he claimed, and that it was 

| clearly the duty of the Department to protect Burke i in his possession, — 

Following the ruling in said case Slane’s entry will be canceled as to- 
- lots 1 and 2 of said section and Thompson will be allowed to make 

- entry thereof. — | 7 | 
It does not. appear that ‘Thompson ever ‘asited title to lots 3 and 4, 
south of Elm Bayou, or that he ever occupied or improved said tracts. — 
He cannot now, therefore, in the presence of Slane’s homestead entry, 
claim a right to enter these ey and Slane’s entry. will be held. intact 
as to them. | 

It is urged by counsel for Slane that, if nhnsonG is allowed to make 
entry of any of the land, he should be confined to the land north of 
Elm Bayou, as he has peotnie none of the land south of it. As the 
entry must be made by legal. subdivisions, and a portion of lot 2, on 
which Thompson has his improvements, extends south of the bayou, it 
is evident that PLOMpson: ony must include land on both sides 
thereof. 

It is asserted. by aoundel fo rece in his nek that Thompson ; is 
- endeavoring to secure title to this land for the benefit of parties other 
than himself. — There is nothing whatever in the teeHmOny, however, 
which tends to sustain this contention. 

For the reasons stated, your decision is Raoned Slane’s entry will 
‘remain intact as to lots 3 and 4 and will be canceled. as to lots 1 and 2, 
and Thompson will be allowed to make entry of said n0te 1 and oN 


_ ANNIS v. ‘Nayior. 


a Motion for review of ‘acparttisutal decision of J ate 1. 1898, 24 L. D., 
168, denied bie Secr ays Bliss, Rentember 16, pieee: 7 


RAILROAD GRANT_IN DEMNITY SELECTION-SETTLEMENT RIGHT. * 
Woke. V. Sr. “PAUL AND NoRTHERN PACIFIC Be R. Co. 


A settlement made. ander the belief that the land: belongs to a railroad company, 
and under contract to purchase the same from said company, is no bar to the | 
company #) right of indemnity selection. , 


—— Secretary Bliss to the Commissioner of the General Land Office, September 


(W.V.D.) 16, 1898. - (G.B.O)- 


Your office, by: decision of September 21, 1896, approved the action | 
ae of the register and receiver at St. Cloud, Minnesota, i in rejecting the — 
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| ciation of aes Wolke, filed. September 6, 1895, to make home- 


stead entry of the W.4 of the NE.4 and E. 3 of Nw.4 of Sec. 13, 
T. 41 N., BR. 30 W. Said application was rejected Goan 

the land applied for is in an odd-numbered section, within the 30 mile annie 7 
limits of the grant to the Northern Pacific R. R.Co, Also within the twenty mile - 
indemnity limits of the former Brainerd branch of the St.Paul and Pacific (now 
St. Paul and Northern Pacific) Railroad, and selected by said last named company 
' in list of December 31, 1877, and in movies list of Feb’ y 12, 1892, . 


Wolke accompanied his application with a corroborated affidavit, 
setting forth that he settled upon the land about J uly 17,1877, under | 
an agréement to purchase it from the railroad company; that ever 
since he has continuously occupied, cultivated and improved the same; 
_ that when he settled upon the land he designed to acquire title thereto © 
for a home for himself; that he has improvements upon the land of the 

value of at least 81200. 00, and has over. 100: acres under cultivation; 
that he has recently en informed by the railroad - company, and: by - 


_ other persons, that the title to.the land is in the United States, and — 


_ that the railroad company cannot make title thereto, and for this rea- — 
son he makes this homestead application. . 

It does not appear from this affidavit. which. ‘railroad company he | 
made this agreement to purchase with. In the brief accompanying his 
appeal he states that it was the “Western Pacific R. R. Company.” It 
is presumed, however, that this is an error, and that the “Western 

R.R. Co. of Minnesota” is meant. Said company, since May 9, 1883, 
has been known as the “St. Paul and Northern Pacific R. R. Co.” m | 
which is the defendant herein. | 
_ The records of your office show that this land was withdrawn from 
settlement and entry on J uly 10, 1865." This withdrawal was revoked 
on May 22.1891. The land was inclnded j in an indemnity list filed by 
the St. Paul and Northern Pacific’ BR. R. Company on December 31, 
1877, but the land in lieu of which this selection was made was not 
| are in this list. On December 4, 1889, said company filed another 
list including this land, and ie. as a basis therefor land in Sec. 29, | 
T. 45 N., R. 29 W. On February 12, 1392,.it filed a re-arranged list, 
again melding this tract, and specifying as a basis land in Sec. 25, T. 
37 N., R. 30 W. Under the ruling in the cases of La Bar v. Northern 
| Pacific RB. R. Co. (17 L. D., 406), and Southern Pacific RB. RB. Co. v. Davis 
(26 L. D., 595), this list of February 12, 1892, making a different speci- . 


- fication of losses, was an abandonment ‘of the former selections, andthe | 


- company’s right 46 the land cannot be held to have attached until that 
date. The order of withdrawal was revoked on May 22, 1891, and from — 
that date until February 12, 1892, the time when the company selected - 


the land, said tract was stibject to entry and settlement.” Therefore, if - 7 


Wolke was a qualified homestead settler upon the land on May 22, 
1891, his right to the same is superior to that of the railroad company. 
He states, however, in the affidavit. accompanying his application, — 
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| that he settled upon the land ander an i ereeniané: to Boreas it from 


the railroad compaly, and it does not appear that he had any intention 


of securing title to it in any other way than by purchase from said 
company, until a short time before he applied to enter it, when he was 
told that the railroad company could not give him title thereto. | 
| Numerous decisions of this Department have established the rule 
that settlement upon land, in order to except it from a grant to a rail- 
road company, must be made with the intent of acquiring title thereto | 
under the settlement laws. See Central Pacific R. R. Co. v. Hunsaker | 
(27 L. D., 297), Tubbs v. Northern Pacific R. R. Co. (27 L. D., 86). 
_ And in the case of Northern Pacific R R. Co. ean (22 L. D., 
148) it was said: i 


Flannery having Antered into. a contract with the company for the purchase of | 
these lands prior to the selection of the same by the company, it must be presumed 
that the subsequent selection made by the company was on account of and for the — 
protection of Flanuery under his contract entered into as before stated. His subse- 
qnent actions show that he has relied upon the company’s title since making said 
_ contract and he cannot be held to have acquired any rights by his subsequent resi- 

- dence upon and improvement of this tyact that would defeat the company’s right 
under its selection mace as before stated. 


In the case at bar Wolke settled upon the land, not with any inten- 
tion of claiming it under the settlement laws, but believing it to belong 
to the railroad company, and baving a contract to purchase it from | 
such company. It was not until after the company’s selection of Feb- 
~-puary 12,1892, had been made that be changed thisintention. His set- 
tlement under such circumstances was no bar to the company’s right to 
select: the land as indemnity, and his homestead application must be 
rejected. For the reasons stated above your decision is affirmed. 


RAILROAD GRANT—WITHD RAWAL—CONFLICTING GRANTS. 


Cuicaco, MILWAUKEE AND St. PauL Ry. Co. v St. PAUL AND 
Sioux Ciry Rk. Rk. Co. | 


Under the grant of July £ 1866, to the State of Minnesota in aid of the construction 
of a railroad, in which indemnity is provided where the numbered sections have 
been ‘reserved by the United States for any purpose whatever,” at. the time 

when the line of said road is defivitely located, no rights attach to lands included 
in the prior indemnity withdrawal made on behalf of the grant to the same 


‘State under the acts of March 8, 1857, and May 12, 1864; and aside from said 


indemnity withdravral, if the lands are needed in the satisfaction of the prior | 

- grant they were appropriated for that purpose aS against the grant of 1866. ; 

oy The case of Wisconsin Central R. A. Co, v. one 159 U.S. , 46, cited and distin. 
| guished: | . 


Seoidian y Bliss to the. Commission er of the. General Land d Office, ee 
(W.V.D). 2 ee 16, 1898. a ae a (F.W. 0.) 


An appeal has been filed on behalf of the Chicago, Milwaukee and : 
St. Paul Railway Company from your office. decision of October 30, 
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1896, “holding for cancellation its listing of the NW. 3 t of the NW. 4 of 
Sec. 29, T. 104 N, ,R. d4 W., Marshall land district, Minnesota. 9° 
This tract is within the primary limits of the eral made by the act 
of July 4, 1866 (14 Stat., 87), to the State of Minnesota, to aid in the | 
‘construction of a railroad from Houston, Minnesota, to the western 
boundary of said State, as adjusted to the line of definite location 
shown upon the map filed December 10, 1866. | 
This grant was by the State conferr ed upon the Southern Nijaneacta 
Railway Company, afterwards known-as the Southern Minnesota Rail- 
way Extension Company. The present owner of the grant is the Chi- 
| cago, Milwaukee and St. Paul Railway Company. 
The grant made by said act was of 


every alternate section of land: designated by odd numbers to the amount of five 
alternate sections -per mile on each side of said road;, but in, case it shall appear - 
_ that the United States have, when the lines or route of said roads are definitely 
located, sold any section, or part thereof, granted as aforesaid, or that the right of — 
pre-emption or homestead settlement has attached to the same, or that the same has 
been reserved by the United States for any purpose whatever, then it shall be the 
duty of the Secretary of the Interior to cause to be selected, for the purposes afore- 
said, from the public lands of the United States nearest to the tiers of sections 
above specified, so much land in alternate sections or parts of sections, designated 
by odd numbers, as shall be equal to such lands as the United States lave sold, 
reserved, or otherwise appropriated, or to which the right of homestead settlement 
or pre-emption has attached as aforesaid, etc. 


— The tract above desciibed was listed by the Chicago, Milwaukee and 
St. Paul Railway Company on April 2, 1896, as part of the Jand. 
granted to aid in the construction of maid road. Your office decision 
appealed from holds that the tract was excepted from said grant 
because withdrawn on August 10, 1865, ou account of the grant made 
by the act of March 3, 1857 (11 Stat., 195), to aid in: the construction 
of aroad from St. Paul.and from St. Anthony, via Minneapolis, to a. 
convenient point of junction west of the Mississippi river, and thence. 
to the southern boundary of the State. This grant was also made to 
the Territory, afterwards State, of Minnesota, and. was by the State 
conferred upon the Southern Minnesota and Minnesota Valley Railroad 
Company; the present owner of the grant being the St. Paul and Sioux 
City Railroad Company. | : 
The grant made by the act of March 3, 1857, was of ihe oad. sections - 
within six miles of the road, with an indemnity limit of fifteen miles on 
each side of the 10ad. This grant was by the act of May 12, 1864 
(13 Stat., 72), increased to ten Sa a the indemnity limits ‘extending 
twenty miles on each side of the road. 
On June 28, 1865, the map of definite location of the St. Paul and 
- Sioux City railroad was filed, showing the location from Sec. 31, T. 107 
N., R.31 W., to Sec, 30, T. 104 N.,R.39 W. Upon said location. with- 
drawal was Gaade by your office August 10, 1865, and the limits 
adjusted to said location show that the tract in Ge 16 fell more than 
ten miles from the line of location, but within the fifteen mile limit ¢ as 
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established under the original grant. This withdrawal continued uunre- 


_ voked until May 22,1891. Auy claimed right in this tract on account 


of the grant made by the act of March 3, 1857, and May 12,1864, supra, 
_ would be limited to the right of selection t to make up a possible defi- 
ciency in the grant. | 
This tract was selected by the St. Paul ed Sioux City company on 
August 4, 1893, but no action appears to have been taken upon said 
. selection. As to whether said tract will be needed in the satisfaction 


of the grant to the St. Paul and ‘Sioux City company, your. office deci- 


. sion does not state; but upon inquiry at your office it is learned that a __ 
7 preliminar y ad) iepnene of said grant shows a deficit. . 
From the above recitation it is apparent that this tract was put in 
reservation on account of the grant made to aid in the construction of - 
- the St. Paul and Sioux: City railroad prior to. the grant under which — 
appellant lays claim. Certainly after this withdrawal the Sioux City 
company had the right to come into the indemnity limits and select 
this tract if the same was needed to supply a tract lost to the grant 
within the primary limits. , 

While it is true that until selection was made the title remained in 
the government subject to its disposal at. its pleasure, the question 
arises: Did Congress make such disposition of this tract by the grant 
under which appellant claims as divested the Sioux City company of 
its right of selection, the same not having been exercised before the 
attachment of rights under the grant under which appellant claims? 

It will be seen that the grant of July 4, 1866, supra, made it the duty 
of the Secretary to cause to be selected, within the indemnity limits of 
the grant therein provided for, an amount of lands equal to that which 
had been reserved by the United States for any purpose whatsoever 
at the time of the definite location of said road. | 

That this tract became reserved land after the withdrawal of August 
10, 1865, can not be seriously questioned, and that such a withdrawal 
is respected in claims arising under subsequent railroad land grants — 
has been clearly established by a long line of decisions both by this 
Department and the courts. 

It is urged, however, that the case here tern Is precisely like 


that considered by the out in the case of Wisconsilt Central Railroad 


Co. v. Forsythe, 159 U. 8.,: 46, because both the grants made by the 


acts of 1857 and 1866 were to the same grantee, namely, the State. 
A careful examination of said opinion, however, will show the facts: a 


to be dissimilar in many particulars. . 
As stated by the court in the case of the Horthern PANG Railroad _ 
| Co. v Musser- Sauntry Co., 168 U.S. » 604-8, _— os 


While it is true that the intent of Congress | in ‘respect to’ a land grant is to be. 


détermined by a consideration of all the provisions of the statute, and. that the 


_ word “reserved” may not always be held to include lands withdrawn for the pur- 
‘pose of supplying possible deficiencies in some prior | land grant, yet, as thatis the _ 
| entnery scope of the word, if any narrower or different meaning is to be attributed i 
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to it in this grant the reasons dieteter must be clear. The use-of a word which has 


generally received a certain construction raises a presumption that Congress used it 
in this grant with that meaning, and it devolves on the one claiming any other con- 


_ struction to show sufficient reasous for ascribing to COneteee: an intent to use it in 
such sense. t. : 


In the case of Wisconsin Central Railroad Co. v. Forsythe, supra, in 
looking to the intent of Congress in the act of May 5 5, 1864 (13 Stat., 
66), then under consideration, it is stated: | 


What did Congress intend by that act? It had in 1856 granted to the State of 
Wisconsin six sections per mile to aid it in the construction of a road from Madison 
or Columbus, by way of Portage City, to the St. Croix River or Lake, and thence to 
the west end of Lake Superior, and to Bayfield, with a proviso that if the road was 
not completed within ten years the unsold lands should revert to the United States. 
- Wisconsin had accepted this grant, and thus impliedly undertaken to construct the 
road. It made the La Crosse and Milwaukee Railroad Company the beneficiary of - 

this grant. Subsequently, with the assent of the State, that company had trans- 


ferred to the St. Croix and Lake Superior Railroad Company so much of the grant. 


as was designed.to aid in the construction of that part of the road from the St. 
- Croix River or Lake northward to Lake Superior, with the branch to Bayfield. 
Hight years had passed, and ouly two years more remained until the expiration of 
fie time fixed for the completion of the road. Only a short distance had in fact 
been built, to wit, 61 miles from Portage to Tomah, and that by the St. Croix and 
Milwaukee company in the spring of 1858. It was evident that the inducement of - 
six sections per mile had not been sufficient.to secure the construction of the road in 
the comparatively uninhabited portions in the northwestern part of the State, and 
so Congress determined to enlarve its grant in order to secure the accomplishment 
of the desired end. At the same time it pereeived that the public interests required — 
an additional road running through the central portion of the State northward to | 
the two termini on Lake Superior, named for the road from St. Croix Lake or River. | 
And so it passed the act of 1864. This made a grant to the same grantee, to wit, 
the State of Wisconsin, but expressed the terms and purposes in three separate sec- 
tions. Congress evidently knew that at the time two companies had been named. 
by the State of Wisconsin as the parties to construct the road provided for by the 
act of 1856. So, in the first section, it made a grant of ten sectious per mile to aid | 
in the construction of a road from St. Croix River or Lake to the west end of Lake ; 
Superior, witha branch to Bay field; in the second, a grant in substantially like terms 


for a road from Tomah to the St. Croix River or Lake; and in the third, a grant also 


of ten sections per mile to aid in the construction of a. road from Portage City,. 
Berlin, Doty’s Island, or Fond du Lac, as the State should determine, in a north-~ 
' westerly direction to Bayfield, and then to Superior, on Lake Superior. In each of © 
these three sections it named the State of Wisconsin as the grantee. Although it 
knew that the State had made two separate companies the beneficiaries of the act of 
1856, it made no grant to those companies. It dealt in all three sections with the 
‘State, relying upon the State as the party to sce that the roads were completed, and | 
to use its.own judgement as to the manner of securing such construction. The act of 
1864 was, therefore, a mere enlargement of the act of 1856, was made to the same 
- grantee, was in pari materia, and is to be construed accordingly. It is not to be 
treated as an independent grant to a different party, and, therefore, Hable to come 
in conflict with the rights of the first grantee. | 


In that case no claim was being urged to the land under cousidera- 
tion on account of the prior grant for the Omaha company, on. whose. 
account the prior withdrawal was made, for, as appears from the state- 
ment of facts preceding the opinion, on February 12, 1884, the Omaha 
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. company entered into an agreement with the Wisconsin Central Rail- 
road Cotapany by which the Omaha company consented that the 


_ Central company might take patents to all lands in the overlap lying - 
east of the easterly ten mile limit of the Bayfield branch of the Omaha. 


company and north and east of the westerly : ten mile limit of the Cen-. 


tral company; in accordauce with which agreement the State patented 
the lands in controversy in that case to the Wisconsin Central Railroad 


Company. It will thus be seen that the original grantee, namely, the 
' State, had by its patent appor tioned this land to the Wisconsin Central 


company. 

Jn the case under consider ation, while the seoaal grants W were to the 
same grantee, yet they were afterwards conferred upon separate com- 
panies, and the roads have been constracted as Separate. lines - in full. 
compliance with the acts of Congress. 

‘While the State remains a trustee. to receive the title fer the benetit | 
of the several companies upon whom she has conferred the grants, yet 
in determining their rights under the several acts of Congress to aid . 
in the construction of the separate roads, 10 special reason appears in- 
the present case for giving to the words of exception from the grant 
made by the act of July 4, 1866, supra, under which appellant claims, 
any other than their indian meaning, 

As before stated, the land in question was put in reservation prior 
to the passage of fhe act of J uly 4, 1866, under which appellant claims, 
and for the purpose of preserving it for the satisfaction of the prior 
srant. (It was especially excepted from the grant made by the act of 
_ 1866, because of its reserved eharacter,) but aside from the indemnity 
withdrawal as it has been selected on account of the prior grant, it is 
presumed to have been found necessary to resort to the same in the 
satisfaction of that grant, and if it is necessary in the satisfaction of 
the prior grant, it is clear that the right remained in the Sioux City 
Company to resort to the same by selection after the grant made by 
the act of July 4, 1866, and the definite loeation thereunder, being so 
needed it was appropriated as against the subsequent grant. 

St. Paul and Pacific R. RB. x. Northern Pacific R. B., 1389 U. S., 1-19. 

United States v. Colton Marble and Lime Co., 146 us S., 615-616. 

Your office decision is accordingly affirmed and the listing by the St. _ 


Pant company will be canceled. The selection by the Sioux City com- 


pany if other: wise reg war and proper wt be submitted for approval 
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MINERAL. LAND-SCHOOL INDEMNITY SELECTION. 
Swank EY AL, 2. STATE OF CALIFORNIA ET AL. * 


Prior to the approval of a school indemnity selection the land taeludea therein, if ; 
mineral in character, is open to explorati on: and purchase under the anne laws 
_ of the United States. 3 


Seeretury Bliss to the Commvissioner of the General Land Office, September 
(W.V.D.) - | : 16, 1898. e 8 / (FE. L. OC.) 


"The land involved-in this case is the SE of SE4 of Sec. 19, and lots 
7 and 8 of Sec. 30, T. 2 N., BR. 12 E., M.D. M., Stockton, California, 
land district. It amounts to 67.57 qeiee and was applied for November 


12, 1892, by the State of California as indemnity school Jand under its 


grant by the act of March 3, 1 1853 (10 Stat., 246). | 

On June 25, 1895, there was filed the affidavit of W.J. Swank and — 
D. Jutton, as owners of the Union Gravel Mine, of the same ‘and Philip 
Rowe as owners of the Republic Quartz claim, of: W. R. Womble as. 
- owner of the Justice Quartz claim, of David Cabrera as part owner of 
the Last Chance—also known as the Cavere—Quartz claim, and of 
James Adams as owner of the Dublin Quartz claim, alleging that these 
‘several mining claims conflict with the selection of the State, and that 
the land embraced in said selection is valuable only for its minerals. 
A hearing was thereupon duly ordered, and was held in November, 
- 1895, to determine the character of the ia The mineral claimants, 

the State, and J.D. een as transterce of the. State, ee at. 

_ the hearing. — 

The evidence er i is vonnictag: but after considering the same 
the local officers held, December 16, 1895, that the land is mineral in- 
character and rdboinmended that the indemnity selection of the State 

be rejected. Upon appeal by the State your office on April 1, 1896, 
affirmed the decision of the local officers. The State and McCarthy 
prosecute further appeals to the Department. _ 

W.J. Swank is one of the protestants and testified i in their behalf at 
the hearing. Philip Swank was one of the witnesses for the State at 
.the oeanens and respecting his testimony the local officers in their : 
decision Say : ? 

Philip Swank, one of the sitheeas for we defense, and a man who bas lived on 
lands adjacent to the tract in. contest for over twenty- -six years, and who has: used _ 
said lanis for graziug purposes, and also cultivated ‘four or five acres on the Union 
Gravel claim,” testifies positively, in answer to the questiou of the defendant’s 
attorney, that the land is,—all of it, iu his opinion,—‘ worth more for mineral ”— 
than for any other purpose; and “I don’t consider any of it fine grazing land;” and 
further in answer to a question by protestants’ attorney he says: ‘if the sixty acres — 
of land in contest were enclosed, six or seven head of stock, contined thereto for a 
year, would have pretty shert grub.” This witness knows the tract of land 


involved in this contest better perhaps, than any other living man, and though: he 
was called as a witness by the defense and questioned closely and carefully by the | 


412— = DECISIONS RELATING. TO THE ‘PUBLIC LANDS. 


dorian attorney as touching the character of said pide and the purposes for 

which they are the most, valuable, he unhesitatiugly declared that they “ are most 
valuable for. mineral.” ; , : 

| ies is contended by counsel for defendant that a. lar ge part of the Union axéuel 
claim is good farming land, and that. the remainder of that and of the Mosier Gravel 
Claims is more valuable for grazing than for mining or any other purpose; but | 

_ Philip Swank, their principal witness, and the 7 person whose knowledge of this land, 
_ by reason of his long residence in its immediate vicinity, is. better than that of any 
_ other witness who testified at the hearing, and whose evidence should, zy maorenaee) be 
entitled to the ereatest weight. 3 


Since the appeal to the enarnient the State fee filed, in. connection | 7 
with its said. appeal, two affidavits, respectively mace » by Ww. J. Swank 
and Philip Swank, as follows: 


STATE oF CALIFORNIA, 
County of Calaveras. 8s. 

William J. Swank, being duly sworn, | says: “That he was ne siaaanes to what 
was called the ‘“ Union Placer Mining Cisin ” and was one of the, protestants in the 
- case of William J. Swank et al, vs. the State of California, involving the SEi of the 
SE of Sec. 19, and lots 7 and 8 Sec. 30, T. 2 N., R. 12 B., M. D. M. That he has since 
7 prospected said land and found it of no value for mining purposes and that it con- 
tained no gold in quantities that will pay to mine; that affiant ‘has abandoned said 
mining claim or land, and that he believes the same to be more valuable for agri- 
cultural purposes than for mining. That a tornene of this land has since been. 
plowed and is good agricultural land. 

Also that the land embraced in the so- -called Mosier Placer Claim is now also 
plowed and there has been no mining done thereon since the hearing of this case or 
for years previous and that said Janda is of no value f or ane but is epee agricul- 


tur allan ds 
WIL LIAM J. Swann, 


Subscribed and sworn. to before nie his 9th day of July, 1898. 
(SHAT ~~ eo - Fel, BAKER, | 
; Notar y Public in and ajo Calaveras ¢ count, ty, State of Califor nia. 


ee oF CALIF ORNIA,. 
County of Calaveras. 88. | 
Philip Swank being duly sworn, says: that he was one of the witnesses in | the | 
case entitled ““W. J. Swank et al. vs. State of California and Jackson D. McCarty, 
involving SEq of the SE of Sec. 19-and lots 7 and 8 Sec. 30,T.2 N. R.12 E., M.D. ML” 
That at the time the evidence was taken in said case, he testified that the “Union 


Gravel Mining Claim” which was. claimed and protested by his son, William J. 


Swank, who after prospecting said claim or land has found it of no value for placer | 
mining and has abandoned the same; that upon examination of said land this affiant 


 - now believes it to be of no value for mining and that it is more valuable for agricul- 


tural purposes; that he has since seen a portion of the land plowed with a three- 
- gang plow drawn by eight horses, and affiant is of the opinion that said land is good 
agricultur al land, and that no portion of the aforesaid land i i8. of any Vv alue for min-" 


ing purposes. 
PHILIP SWANK. 


- Bubscribed and sworn to before me » this 23 day of J uly; 1898, 
(SHAL.) ; J. F. BAKER, 
Notary y Public in ene Jor Calaver as count Ys State of California. 
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Copies of these affidavits were ered by appellants. upon seats 
for the protestants August 24, 1898, but no ‘showing has been made i in 
opposition thereto. | | 
Considering that the evidence aredneed at tie nese is conflicting, 
and that the portion there of which sustains the mineral character of - 
the land is in some respects uncertain and based upon theory rather — 
- than upon actual knowledge of the value and extent of the claimed 
mineral deposits; and considering that W. J. Swank, one of the prot- 
estants, who was a witness in their behalf, has by his said affidavit 
practically withdrawn his protest and has declared that subsequent 
~ prospecting and cultivation of said land has shown it to be agricul- 
tural in character, aud not mineral; and considering that Philip 
~ Swank, one of the witnesses upon ee testimony the local officers | 
placed such great reliance in reaching their decision, also declares by | 
his affidavit that the land has since been shown to be agricultural land 
_ and of no value for mining purposes, a decision upon the record now 
before the Department would be altogether unsatisfactory and might 
do violence to the real facts as they exist. It is therefore directed 
that the record be returned to the local officers with directions to order 


| a supplemental or additional hearing herein for the purpose of obtain- 


ing, if possible, further and better evidence respecting the character 
of this land. At that. hearing the State will be required to take the 

burden of proof and to present the said W. J. Swank and Philip 
- Swank as witnesses in order that the matters covered by their said 
affidavits may be fully presented and explained and opportunity given: 
to protestants for cross-examination in that connection. The contro- 
_versy will then be determined upon the evidence produced at the two 
- hearings as though there had not been any decision up to this time. 

It will be of advantage to now determine one of the questions in 
controversy in the case as it bears upon the evidence which may prop- 
erly be produced at the supplemental hearing. 

It is conceded by the defeudants that the land is not subject. to the 
State’s selection if it-;was of known mineral character when the appli- 
cation of the State was filed, but it is contended that the subsequent 
discovery of mineral therein could not affect the right of the State. 
This contention is not sound,. The law governing the right of the 
State to indemnity school land is in every essential respect similar to 
the law governing the right of a railroad company to select indemnity 
lands under its grant. In the case of Walker v. Southern Pacific R. RB. 

Co. (24 L. D. 172), the Department held (syllabus) : 

“Prior to the approval of a railroad indemnity selection the land 
included therein, if mineral in character, is open to paploravon, and: 
purchase under the mining laws of the United States.” | 

See especially the language of the supreme court in Wisconsin Rail-— 


-. road Co. v. Price (1383 U.S. 496), quoted in the case above cited, as to” 


the effect of indemnity proceedings | prior to the anproue mas the Sec. 
retary of the Interior: win 
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. RAILROAD RIGHT OF WAY—INDIAN EASDe A Oo: 
CHOCTAW, OKLAHOMA AND GULF. R. R. Co, 


The. act of February 18, 1888, and the acts amendatory thereof peogided for a. apn 
of way over Indian lands then held under tribal occupancy, or under the laws 
and usages of the Indian nations or tr ibes, on just compensation to the Indians 
therefor; but the provisions so made are inapplicable to lands now held under 
anoividanl allovnent and confer no right of: “way pEEileges as to lands thus 
held. 


Assistant Attorne Yy- Gononat Van Devanter to tle Seer etar y of ne Tater’ ‘ior, 
| September 17, 1898. — (WOR. ) 


By note of March 29, 1898, you referred. to me, “for an. opinion,” a 
letter of the Oominissionée of Indian Affairs, dated March 19, 1898, and 


accompanying. papers, relating to the claim of the Choctaw, Oman. 


and Gulf Railroad Company for a right of way across the allotted lands 


of the Cheyenne and Arapahoe Indians. 


The Commissioner states that, from correspondence with the agent 
for the Indians, it appears the talroad company is constructing its 
road westward from Fort Reno, Oklahoma, the proposed line crossing 
certain Cheyenne aud Arapahoe Indian allotments, that the company 
denies liability on its part to pay for a right of way across such lands, - 
basing its denial upon decisions of the Supreme Court of Oklahoma 
holding that homestead claimants on the ceded portion of the former 
Cheyenne aud Arapahoe reservation have no valid claim for compensa- 
_ tion for the right of way across. their lands, but that the company has | 
expressed a willingness to. pay a reasonable sum for such improvements 4 
upon these allotments as may be destroyed or aay by the buildin g 
of its road. | | 

He cites several provisions of law affecting the question, expresses 


the opinion that Indian allottees “are entitled to full compensation for 


the jands embraced in the right of way and station grounds, and for 

all damages done by reason of. the construction of the road,” and 

submits the papers in the case “for the opinion of the Department 

as to the legal mente of the Cheyenne: and ‘Arapahoe allottees: in the 

; premises. ys . 
~The act of February 1 18, 1888 (25 Stat, , 35), provides: 

That the Choctaw Coal and Railway Company, a corporation created under and 
ne virtue of the laws of the State of } Minnesota, be, and the same is hereby, invested . 
_ and empowered with the right of locating, constructing, owning, equipping, operat- 
ing, using, and maintaining a tauway and telegraph and berensene. line through the 

Indian Territory. : 4 


After this follows a designation of tis soit at which the road isto 
begin and end, and the right of way is provided for ane section uN) 
- which, so far as it is material here, is as follows: | | 7 


That said corporation is authorized to take and. use for all: pur poses of railway, 


~ and for no other purpose, a right of way one hundred feet in width through said * 


Indian Territory for said main line and branch of the Po oUEND Coal and Railway’ | 
| Company. | 
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The act further srovined that ware the road should be constructed | 


through any lands held by individual occupants according to the laws .. 


‘ and usages of any Indian nation or tribe, full compensation should, be 
made to such occupant for all property taken or damage done thereby, | 


- and a plan for ascertaining such damages was provided. In addition to 


such compensation to individuals the company was required to pay, for 
_ the benefit of the tribes or uations through whose lands the road might. 
be constructed, the sum of fifty dollars for each mile of road. built in | 
said Territory, and also to pay, so long as the Territory should be 
owned and occupied by the Indians, the sum of fifteen dollars per annum 
for each mile of railway it constructed in said Territory. The com- | 
_ pany was also required to file maps of its located line in this Depart- 
ment and with the principal chief of each nation through whose lands 
such line might be located, to be approved by the Secretary of the 
Interior, and Peet coustruction within SIX months, ates ere any map 
of location. 
| This act of 1888 was senaea by that of February 13, 1889 (25 Stat., 
668), the only change being a provision for the extension of a branch — 
line through the section then occupied by the Cheyenne and Arapahoe 
Indians and where the allotments in question have since been made. 
The Choctaw Coal and Railway Company having beconie insolvent, a 
sale of its property was necessary, and Congress, by the act of August 
. 24, 1894 (28 Stat., 502), provided that. the purchasers of the rights of 
way, railroads, franchises and other property, ‘shall be, and are hereby 
constituted a corporation and shall be vested with all the right, title, 


_... interest, property, possession, claim and demand,” of, in and to such. 


property of the Choctaw Coal and Railroad Company; “ and with all. 
the rights, powers, immunities, privileges, and franchises” theretofore 
granted to or conferred upon. said company by any act of Congress. © 
The Choctaw, Oklahoma and Gulf Railroad Company is claiming the | 
right to construct this line of road as the successor of the for ner com- 
pany, under the provisions of this act of 1894. - 
At the dates of the original act of 1888 and the aondntore aet of 
1889, the Cheyenne and Arapahoe country was embraced in the Indian | 
Territory but afterwards fell within the boundaries fixed by the act of 
May 2, 1890 (26 Stat., $1), for the Territory of Oklahoma. In that act 
is a provision in respect to the rights of Indians, as follows: — | 
- That nothing in, 1 this act shall be construed to impair any right now pertaining to 
any: Indians or Indian tribe in said Territory under the laws, agreements, and 
treaties of the United States, or to impair the Tights of ‘person or property pertain- 
ing to said Indians, or to affect the anthority of the government of the United | 
States. to make any regulation or to maké any law respecting said Indians, their 


s lands, property, or ilier Tights: which it would Haye been competent to make or 
enact if this act had not been passed. 


- The only other provision of this act chat need be referred to here is - 
found 1 in section eighteen, as follows: - | , 


No part of the land embraced within the Territory horepy srentea shall inure t 
- the use. or Pponony of oy railroad SORU OKA MOE, except the rights of ~ey and land for 
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stations heretofore Bee to certain railroad SORpeRAEOnS. Nor shall. any provision 
of this act or any act of any officer of the United States, done or performed wider 
_ the provisions of this act or otherwise, invest any corporation owning or operating 


any railroad in the Indian Territory, or Territory created by this act, with any land 


or right to any land in either.of said Territories, and this act shall not apply toor | 
affect any land which, upon: any condition on becoming a part of the public domain, 5 
would i inure to the benetit of, or become the pr oper by of, any railroad corporation. 
The Cheyenne and Arapahoe Indians continued to oceupy their 
lands as a reservation until by an-agreement made in 1890 and ratified 
by the act of March 3, 1891 (26 Stat., 989-1023), they ceded all their 
right in the lands of their reservation, subject to the allotment of land 
in severalty to the individual members of said tribes. It was agreed 
that out of the lands ceded each member of said tribe should have the 
right to select one hundred and sixty acres to be held and owned in. 
sever alty, that when the allotments were selected and approved, the 
- titles should be: held in trust for twenty-five years in the manner pro- 
vided in the allotment act of February 8, 1887 (24 Stat., 1388) ), and at 
the end of that period should be “conveyed in fee simple to the allot- 
tees or their heirs, free from all. incumbrances.” ” The allotments were | 
made and the esden land was opened to settlement: as provided in the 
act of ratification. Prior to this agreement the company had made no. 


effort to construct any road through these lands formerly occupied by . 5 


the Cheyenne .and Arapahoe Indians as a reservation.. The Commis- 
_ sioner of Indian Affairs states that it has not yet filed in his office any: | 
maps of definite location of this portion of the road. — 
‘If the contention of the company be sustained, it will receive all the | 
benefits of said act and will at the same time be relieved of all obliga- 
tions imposed upon it. — 
The Indians occupied: these lands under the terms of the treaty of 
October 28, 1867 (15 Stat., 593), by which it was agreed that no persons 
— except those therein aiicionzen so to. do, and agents or employes of the: 
government, should be permitted to pass over, settle upon or reside in 
the territory set apart. for the Indians. It contained the further pro- 
vision that the Indians would not object to the construction of rail- 
roads or other works of utility permitted by the laws of the United 
States, but this was coupled with the expr ess provision that if any such 
, road should be constructed on the Jands of the reservation the govern- 
ment would pay the Indiaus damages therefor. _ | | 
The treaty of April 28, 1866 (14 Stat., 769), between the United 
States and the Choctaw. and Chickasaw een in whose country the - 
greater portion of the road contemplated by the act of 1388, supra, Was 
to be located, contained a provision granting the. right of way for rail- . 
roads gaiiored to be constructed, with the provision that full com- 
pensation should be made for any. property taken. or destroyed i in ae f 
construction of such road. ae 
This company would have had no right to enter the iapeiory of these | 
Indians tor the purpose of construeting its road without. authority 
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| therefor by an act of Congress. The: United States had the right under? . 
the treaty with these Indians to authorize the construction of railroads. — 


. through their country, but the same treaty which recognized this right. 
provided that full compensation should be paid the Indians for any. 


damage to their property, caused by the building of any such road. 


This was what the acts conferring rights upon this company purported. 


to do, that is, to authorize it to secure a right of way by payment of a 


just compensation to the Indian occupants of the land subjected to .- 


such right of way. The fact that.the United States had the right by 
virtue of the power of eminent domain to authorize the construction 
- of a road through this country and consequently, the taking of a right 
of way therefor, in the absence of any treaty provisions in respect: — 
thereto (Cherokee Nation v. Kansas ‘Railway Co., 185 U.8., 641) does’ 
not affect the question. One condition upon. the Series of ‘the power: 


of eminent domain is that the Jand shall not be taken or just 
- compensation to the owner. | 

The language used is not that of an absolute grant in presenti of a 
right of way. In these acts Congress did not use the phrase, “is 


hereby granted,” that is found in acts granting a right of way and in 


the general act of March 3, 1875 (18 Stat., 482). This company was 
authorized to build its road parowel this Indian country and to acquire 
the right of way in the manner prescribed, that is, it was authorized 


to employ the government’s power of eminent domain. . The legislation- 

in question did not provide for or contemplate the taking of a right of - 
way without just compensation, and therefore this company never at 
any time had the right to construct its road through these lands with- 


out indemnifying the Indian Boers for eee inflicted nes such 
construction. ~ 


_ Another question iS presented to which it seems proper to direct. 
attention. Until proper steps were taken to exercise the power of 
eminent domain :as provided in’ said acts this company acquired no. 
right in or to any particular tract of land. Before this was done a. | 
radical change had taken place in respect to the title to these lands: 
formerly occupied by the Cheyenne and Ar apahoe Indians as a reser- . 


vation. The Indians had released all their claim, as a tribe, to. that. : 


country and as individuals had received specific tracts: as allotments. 
— with a guaranty by the United States of a future conveyance thereof — 


free of all incumbrance whatsoever. The acts in question provided a — 


stated compensation to the tribes for the damage to lands held as tribal : 


_ property and for full compensation to individuals. for damage to Raed ‘ 


held under tribal laws and usages, and prescribed a plan for ascertain® 


ing the amount of such compensation. The provisions as to compensa- 


tion were adopted In view of the conditions then existing, but were 


not framed with any view of the conditions as they now exist. It is. 


. ne, 


clear that Congress did not provide for the company’s exercising the - - 


power of eminent domain against lands held as these lands are now. 
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held. The company did not exercise the right conferred upon it while: 
the lands were in such a condition that the provisions of the law afforded 
protection to the: holders of the land affected. The plan provided. for 

ascertaining the damages is not. practicable under the changed condi- | 
tions of the title to the land and of the people holding it. These people 
are now citizens of the United States, and hold their lands under an- 
- an assurance from the United States of a future conveyance and not 


under the usages and customs of any Indian tribe. The law under 


which this company claims does not make provision for the ascertain-— 
ment and: payment of a just compensation under existing conditions. 
‘The power of eminent domain can be exercised only upon the payment 
of just compensation to the holder of the land affected. ‘It follows then 
that the laws in question do not confer upon this company any right 
to. subject these lands as now held to a 31 ight. of way for their road. 
Approved, September 17, 1898. 
WEBSTER DAVIS, 
Acting Secretary. 


‘SWAMP LANDS—INDIAN RESERVATION—ACT OF MARCIE Ls: 1560. 
STATE OF MINNEAODA, 


The White arth Indian reservation established by the treaties of May 4; 1864, and 


March 19, 1867, was not made in pursuance of any law enacted - prior totheact  — 


of March 12, 1860, granting swamp lands to the State of Minnesota; hence, lands» | 
of the sister granted, lying within said reservation are not thereby excluded 
from the oper anon of said grant. | : 


Acting Seer etary Davis to the Commissioner of the Gener cul Land Office, | 
~ (W.Y, D.) "3 September 17, 1898. 


‘Under date of December 27, 1895, your office submitted to the Depart t- : 
ment a report and racommendation touching the claim of the State of 


-. . Minnesota to swamp lands in the Red Lake and White Earth reserva- — 


tions, and under dates of February 15th and March 6th, 1896, further 


_. repor ts were submitted in reference to said claim. 


March 27, 1896 (22 L. D., 388), the Department rendered a decision 
~ adverse to the claim of the State to swamp lands in the Red Lake res- — 
_ eryation, without therein passing upon its claim to such jands 1 in the © 
White Earth reservation. 

The Department is in receipt of your office letter of ree 30, 1898, 


~ calling attention to the fact that your office is not able to take any action | 
in reference to opening or offering for sale the lands in the four ceded 


townships of the White Earth reservation, under the act of January - 


14, 1889 (25 Stat., 642), because of the Paine before the Department “eh ; 


: of the State’s claim to swamp lands therein. © 


It is shown by the letter of the Commissioner of Indian eres aareae | 


| June 20, 1894, and by the letter of your office dated March 6, 1896, that 
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the four townships of the White Earth reser vation now in question. : 
were unappropriated public lands, free from any Indian claim, at the. 


- date of the swamp land grant to Minnesota, March 12, 1860 (12 Stat., 


3), and that they were reser ved for the benefit of the Indians under the 
treaties of May 7, 1864 (13 Stat. pRee); aud March 19, 1867 Ane eee 
719), 

The question arises whether, after the date of the swamp Tand | ere ant. 
to the State, these lands Soni be lawfully reserved by the. United 
States and disposed of for the benefit of the an so as to defeat 
the swamp land grant. 

The act of March 12, 1860, extended the provisions of the act of 
September 28, 1850. (9 Stat, 519), to the States of Minnesota and Ore: — 
gon, subject to the exceptions coutained in the ertne pEOVISO to the 
act of 1860. . : | | 

2 Puee ided, That the prant hans aitile shall fat nae any fends which the fOv- 


ernment of the United States may have reserved, sold or disposed of (in pursuance of | | 
any law heretofore enacted) puor to the confirmation of title to ‘be inade under the 


ha alu opaty of the said act. 


The State calls attention to various. janiaial interpretations of the 7 
act of September 28, 1850, granting swamp and overflowed lands to. — 
the State of Atkandas (9 Stat., 519), in which by the courts and. by the 
Department it has been held ‘that said grant was a present one, and 


prevented other disposition of lands of this class, after the date of the 


grant, That such is the construction placed upon said act 1s conceded, - 
and no discussion of the cases cited by the State seems necessary. 
If the act of 1860, notwithstanding its proviso, receives the same 
construction as the act of 1850, the proviso will be rendered nugatory 
and of no effect. This would core well established rules of inter- ~ 
= pretation, and would defeat the will of Congress as expressed in A ane, 
* proviso. | 3 
| -Construing the act of 1850, and the a of 1860, together as one ne 


7 of the latter date, it would still be a grant in wrekenit of all swamp | 


lands in the State, excepting those reserved, sold or disposed of by. the 
United States, in pursuance of a law tleretofore enacted, pri ior to con- 
firmation of title under the swamp land grant. 

Was the reservation of these four townships made before the con- 
firmation to the State of title under the swamp land grant? The issu- 
ance of patent is the final and only act of confirmation of title under 
the swamp land grant, and as no patent has yet issued for any of these | 


lands it follows that the reservation was made before the title of the _ ; 


State to any of the lands therein was confirmed. _ 

_ Were these four townships reserved in pursuance of any law enacted 
| prior to: the act of 18602 As before stated, they were ‘unappropriated 
lands at that time and were subsequently reserved by the treaties 
of 1864 and 1867. Those treaties do not purport to have been made 
in pursuance of any prior law nor do they purport to have followed 7 
any oe law in pene for the reservation of these lands. » While 
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statutes are sometimes enacted. providing for or looking toward the 
negotiation of a treaty, the authority of the President and Senate in 
negotiating and ratifying treaties is not dependent upon the existence 
of any such statute, and the treaties when made become effective and of 
force not by reason of any statute theretofore enacted, but by reason of 
the action of the President and Senate in adopting them. The act 
of December 19, 1854 (10 Stat., 598), “to provide for the extinguishment _ 
of the title of the Chippewa Indians,” etc., in pursuance of which your 
office suggests that these treaties were negotiated. and these lands 
reserved, did not contemplate the creation of a reservation such as the 
White Earth reservation. It provided for securing an extinguishment 
of. the Chippewa title to lands in Minnesota anc Wisconsin, one of the 


terms of which extinguishment was to be: 


granting to each head of a family, i in fee simple, Py reservation. of eighty acres of 
land, to be selected in the territory ceded, cok which said - reservations shall be 
patented by the President of the United States. : 3 


This act thus coutemplated eighty acre reser gations in the nature of . 


. individual allotments in fee simple to be patented to the heads of fam- 


_ ihes and lield by them in severalty, but it contained no reference to the | 
creation of a reservation of any other character. The treaties of 1864 
_and 1867 made no provision for small or eighty acre reservations or allot- 


ments of ceded lands to be patented and held in severalty, but did pro- 


vide for a single reservation embracing a large area of land to be held by 
the Indians as a tribal reservation. Under these circumstances it can | 
not be said that the White Earth reservation, embracing these four town- 
ships, was, established in pursuance of ‘the act of 1854 or of any other 
law enacted prior to the swamp land grant to Minnesota. These four 
| townships being unappropriated public lands at the date of that grant. 
were subject to disposal by Congress, and upon the passage of the act | 
‘of March 12, 1860, the right of the State attached. to all the swamp 
lands therein, sabieet alone to the exceptions made in the proviso to 
that act and, as hereibefore shown, the reservation subsequently made 
for the benefit of the Indians does not come within those exceptions. - 

_ The subsequent act of January 14,1889 (25 Stat., 642), does not come 
within the terms of the proviso and can not defeat the prior grant to the 
State of the swanip lands in these townships, so it follows that the lands 
in said townships can only be disposed of according to the act of 1889, 
after eliminating the swamp lands therefrom, 

Your office is directed to take the ‘necessary ee to aliminate from 
the other lands: in the townships named such lands as were swamp or 
overflowed at the date of the swamp land grant to.the State of Minne- 
sota, and to that end you will notify the State that its right to such 
lands is recognized, and a reasonable time will be allowed it to make 
its selections, subject to the approval of your office, after the expiration . 
of which time your office will proceed to: dispose of the residue of the. 
: lands i in said townships in accordance with the. ea of the act of 
J anuary 14, 1889, | | | 
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‘RIGHT or WAY TOR IRRIGATION ‘PURPOSES—INDIAN RESERVATION. 
Rio VERDE CANAL Co. (ON REVIEW). 


The provisions of section 18, act of March 3, 1891, granting the right of way 
.“ through the public lands and reservations of the United States” for irrigation — 
purposes include Indian reservations, subject to the coudition that the location © 
. and construction of the ditch or canal shall not. interfere with the proper occu- 
-patiou of such reservations by the government for Indian purposes and uses. 
The case of. Florida Mesa Ditch Company, 14 L. D., 265, overruled. 


Secretary Bliss tothe Commissioner of ue General Land Office, August 
(W. V. D.) 7 25, 1898. -. . (FB) 


By decision of March 14, 1898 (26 L. DY , 381), the Department refused 
to approve the maps filed with the application of the Rio Verde Canal 
Company, in the Tucson, Arizona, land district, for right of way for 
reservoirs, canals and ditches, under sections. 18 to 21 of the act of 
March 3, 1891 (26 Stat., 1095), for the reason as stated that said act 
does not grant a right of vey for irrigation purposes through Indian 
_ reservations. 

_ The approval having been withheld as to that parte of the right of | 
way applied for, passing through the Indian reservation, it was refused 
as to that portion of the right of way lying below the reservation, for 
the reason that it could not be utilized, except in connection with a 
canal or ditch passing through the reservation. | | 

In the decision complained of, the construction given to the 18th 
section of the act of March 3, 1891, in the case of Florida Mesa Ditch 
Company, 14 L. D., 265, was paler to. | 

The Rio Verde Canal Company has asked that the aeeigion of Math | 
14, 1898, be reviewed, for the reason that the opinion of the Assistant 
Attorney General for this Department, upon which the decision of the 
Department in the Florida Mesa Ditch Company’s case rested, was 

controlled by the particular facts pertaining to the reservation then 
under consideration, which are not applicable to. finden reservations _ 
generally. | | 

The opinion referred to was not rendered with reference to the par- 
ticular facts controlling the reservation then under consideration, but 
was based upon the broad ground that the reservations referred to in 
the act were only those reservations actually and directly used by the 
government, and not reservations set apart for the use of the Indians. 

The decision of this case must therefore depend upon whether the 
words “reservations of the United. States,” as they occur in the 18th ~ 
section of the act of March 3, 1891, granting the right of way “ through 
the public lands and reservations of the United States,” for the pur- 
pose of irrigation, include Indian reser ‘vations, and whether such was 
the purpose of Congress. 

An Indian reservation is a reservation. of the United States, As 
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said. by tl the court i in meauenwonths Dawrenes and Galveston RB.R.Com- 
pany v. United States (92 U. 8., 733, 747): « Every tract. set apart for 
special uses is reserved to the government, to enable it to enforce them. © 
- There is no difference in this respect, seliehher it be appropriated for 
- Indian or for other purposes.” In that case it was contended that the 
exception in the statute was of lands reserved “to the United States,” 
whereas the lands in controversy were reserved to the Osages, but the © 
court said that “the verbal criticism that these lands were not within 


- the meaning of the proviso reserved ‘to the United States’ is unsound.” - - 


“Tn one sense, they were reserved to the Indians, but, in another and _ 
broader sense, to the United States for the use of the Indians.” 7 

So, in the Hot Springs cases, 92 U, S., 698, the court said that : a 
‘reservation of lands for future disposal “was a reservation - “to the — 
United States.” _ | | 
A grant of a right of way over lands “reserved to the United. States’ n 
includes reservations set apart for the sole nse and occupation of 
Indian tribes. Missouri, Kansas and Texas Railway Company v. Rob- 
erts,; 152 U.S., 114. 

These daihorities are cited not seit to show that Indian: reservations © 
are reservations of the United States—whether considered in a general 
| or technical sense—but to:show that the government, in setting them 
apart for. the use and occupation of the Indians, whether in pursuance 
of a treaty or otherwise, did not surrender any of its sovereign rights 
and powers, and that the granting of the right of way over such terri- 
tory is but the exercise of the right of eminent domain, which is not in — 
violation of any treaty made with the Indians or of its obligation to 
reserve the lands for their sole use and benefit, free from intrusion by 
others. See also Cherokee Nation v. Soufheri Kansas Ry. Co., 135 
U.S,, 641. : 

Gener al terms and. expressions are to be given their full and general 
significance, and are to be so understood, unless restrained by the con- * 
_text or by some admissible consideration dcann from the subject matter 
of the enactment and its general scope and pur pee Black on Inter- 
pretation, 136. = 

As the words “ reservations of the United Sta es 718 @ sonar term 
‘or expression, including all reservations made by the United States for 
any purpose whatever, it must be: accorded that significance, unless | 
_ restrained by. the words of the statute, or unless it is apparent from 

the general scope and pur pose of the act that it was to be used in a 

more limited sense. a a 
‘In the opinion cited in suport of the decision of March 14, 1898, the — 

proviso to the 18th section of the act of March 3, 1891, « that no such 
right of way shall be so located as to interfere with the proper occupa: — 
tion by the government of any such reservation,” was considered as a 
limitation restraining the oper ation of the general term, indicating that 
it should embrace within its meaning only such foueryanone as are 
ae ie and directly used by the eovermment: 
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| It was also argued Ging as Congress liad by treaty sét apart that 
reservation for the absolute, undisturbed use and occupation of the 
Indians, with the assurance that no person, except the Indians for whose 
_ use the reservation was created, and the officers, agents and employes» 
of the government should be permitted to enter upon it, it could not 


allow any one to enter upon said reservation for the purpose of con- 


structing canals and ditches, without violating the provisions. of the 
‘treaty and annulling its solemn obligations, and such construction should 
not be given to the law, unless the intention of Congress to annul its 


agreement was so clearly expressed and unmistakably set forth that no — 


other conclusion could be reached without doing violence to the Jan- . 
guage used, | 
Upon a more re consideration of this opinion, the coneeus 7 
therein reached do not seem to follow as the logical result of the rea- 
soning advanced, either as demonstrating that the language of the pro- 


--viso defines and limits the term “reservations of the United States,”or 


that the grant of a right of way through such reservations would be 


in violation of the rights secured to the Indians by treaties. There is | . 


“nothing in the proviso to restrain. the operation of the general term, or 


to indicate that the reservations had in view were only those reserva- 


tions that are actually and directly used by the government, for the 
reason that all reservations are set apart for the use of the government, 
whether they be appropriated for Indian or other pur poses. ; 
The “proper occupation by the government” of an Indian reser sation | 
| is the occupancy of it by the Indians for their Special use, and any occu- 
_ pancy or use of such reservation otherwise, that would interfere with — 
the free use and enjoyment of the reservation by the Indians would be’ 
a diversion from the uses intended, and is expressly prohibited by the © 
proviso, which is as applicable to an Indian reservation as to any other . 
reservation set apart for the uses of the United States. ae 
A military reservation is set apart for the uses of the army, and con 
not be diverted from such use so long as the reservation continues, but 
the act of March 3, 1891, authorizes the construction of canals and _ 
ditches across such reservation for the purpose of irrigation, if they 
can be so located as not to interfere with the proper seoupation of such 
reservation by the United States, which merely means that the construc: _ 
tion of the canal-or ditch will not interfere with the uses fov which the 
- reservation was created, and this applies to all reservations. 
The sole oflice of the proviso was to expressly prohibit — the use or 
| occupancy of any reservation in such manner as to interfere with the 
proper occupancy and use of it by the government, and as the maps of 


location are subject to the approval of the depar Gaon having jurisdic- -— 


tion of such reservation, the privilege granted can be so controlled as 
to carry out the purpose of the act in the construction of irrigation 3 

works, without NOTHIN the reservations from the uses for which they 
were intended. 

_ Ifthe route of a canal through an In dian reser vation can bes SO located 
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as not to interfere with the fr ee use y and enjoyment of such reservation | 
by the Indians, there is no reason apparent why such reservation should . 
not be subject to the grant of the right of way as any other reservation, 
and. the executive department having jurisdiction of such reservation 


will: determine whether it. can be 80 located, and will withhold ¢ or give 


its approval accordingly. 
It does not follow that any provision of the treaty would be aniillea 
or the obligation of the government, violated by the grantin g of a right 


2 of way through such reservations. As a general rule, in treaties with 


the Indians, establishing reservations, it is stipulated that they shall 
be set.apart for the absolute and undisturbed use and occupation of the 
Indians, and that no person, except those au thorized by the treaty, shall 
‘be permitted to pass over, enter upon or reside on such reservations. 
-It is also generally agreed that whenever, in the opinion of the Presi- 
dent, the public interests may require it, all roads, highways and rail- 
roads authorized by law shall have the right of way through the reser- | 
vations, but the authority of the government to exercise not only the 
‘tight of eminent domain, but full control and ownership over such res- 
ervation, is not derived from such stipulation. It is a right inherent 
in the Zovernmet by virtue of its sovereignty to authorize the con- 
struction. of roads and highways through such reservations, although 
they have been reserved by treaty for the undisturbed use and occu- 
pancy of the Indians, and the exercise of such right is not the violation 
of any treaty provision. Cherokee Nation v. Kansas Ry. Co., 135 U.S, 
641; Missouri, Kansas and Texas Ry. Co. v. Roberts, 152 U.8., 114. 
An Indian treaty, however, when in conflict with a subsequent. law 
of Congress, must yield thereto, and is to the extent of the conflict 
repealed (Cherokee Tobacco case, 11 Wal., 616, 620), so that the matter 
‘is not to be determined by reference to Indian treaties alone. | 
We not only fail to gather from the language of the statute, or from 
a consideration of the obligation of the government to the Indians, any 
purpose or reason for excluding these reservations from the operation 
of the statute, but when it is considered with reference to its general 
scope and the object to be attained, it is manifest that the purpose of — 
Congress was to grant the right of way through all the public lands 
and reservations over which it exercised sovereignty, ownership or con- | 
‘trol, limited only by the condition that such right of way should beso _ 
ios ted as not to interfere with the pr oper ogenpauen DY, the gover nment | 


- ~of any such reservation. 


The scope and purpose of the apts are finaiated by the reg niations of — 
the Department for ayine into effect the roe of the act, sets 
which it is said: | | 3 

These acts are evidently acaiwaen to encour meee ig much-needed work of constr | ° 


ing ditches, canals, and resérvoirs in the arid portion of the country, by granting right 
of way over the public lands necessary-to the maintenance and use of the same. 


. This legislation was the result of an extensive investigation by Con- 3 


“gress as to the best mode of reclaiming oe lands in the arid PERIOD: | 
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either through individual effort, or under the control of the eovernment. 


- The much-needed work was, however, to be accomplished through — 


private agencies, and to encourage the construction of reservoirs, 
canals and ditches in the arid portion of the country Congress granted 
the right of way through the public lands and reservations to any 
canal or ditch company formed for the purpose of irrigation, or to any 
individual or association of individuals for the purpose of ConSvnUCtUne 
and maintaining irrigation works. . 

If the interpretation heretofore given to this statute must prevail, 
the intervening of an Indian reservation between the source of water 
supply and the lands to be irrigated would defeat the very object which 
the act was designed. to encourage, even though the location and con- 
struction of the ditch or canal across such Indian reservation would 
not interfere with the proper occupation of such reservation by the. 
government for Indian purposes and uses. 

For the reasons stated herein the case of Florida Mesa Diteh Oo. (14 
iL. D., 265), is overruled, the motion for review in the case at bar is — 
granted, and the decision of March 14, 1898 (26 L, D., 381), is vacated. 
As the decision of your office herein was based upon the prior decision 
in the Florida Mesa Ditch Co., case; here overruled, the papers are. 
returned to your office for seeaiiacon and. action thereon in view of | 


the ruling herein nade. 


KEzAR V. Honpn. 


Motion for review of departmental decision of July 8, 1898, 27 L. D., | 
_ 148, denied by Acting Secretary Ryan September 20, 1898. : 


————_. 


PRACTICE—-HEARING BEFORE LOCAL OFFICE. 
DEIHL +. CLACK, | 


The fact that neither of the local officers is present while the witnesses are testify- 
ing in 2 hearing had before them, does not affect the regularity of such proceed- 
ings, where there is no vacancy at such time in the office of either register or 
receiver, and the witnesses are sworn by one of said officers and both of them 
subsequently examine the testimony and render joint decision thereon. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W. Y. D.) —  . September 20, 1898. (C.J. W.) 


John W, Clack made homestead entry for the NE, 4 of Sec. 20, T. 
22 N., R. 3 W., at Enid, Oklahoma, on October 5, 1893. 
‘ On December. 15, 1893, ‘Henry C. Deih! filed affidavit of contest 
against said entry, allesine prior settlement. 
A hearing was had, and on January 9, 1896, the local officers ren- 
dered a decision in shidli they found Clack to be the prior settler and 
recommended the dismissal of the contest: | | | 
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- September 16, 1896, your office anicmedi the Hecision: of the local 
officers. ~Deihl appealed, and on July 11, 1898, your office decision was 
_ affirmed by the Department (not repor ted), | 
- The plaintiff has filed a motion for review of said last same deci- 
sion, based, substantially, on his former contentions, which were con- 
sidered before the decision complained of was rendered. The proposi- 
tions on which he has been heard, and. which were considered when the 
ease. was before the Depar tment on appeal, will not be now considered, 
in the absence of apparent error in the conclusions reached. It is _ 
insisted that your office gave undue weight to the opinion of the local _ 
officers as to the facts, and that the Department allowed greater weight : 
to the concurring epuone of your once and the local office than une 


-were entitled to. 


That each of the opinions so far render ed has been based upon sepa- 

rate and independent examinations of the record is apparent. In ref- 
erence to the facts found by the local officers, it is stated in your office _ 
decision that: “After a careful examination of the testimony, I am of 
the opinion that your decision fairly, correctly and succinctly states 
the facts.” This would indicate that the evidence as it appears in the 
tecord was itself the basis of your opinion. 

In the departmental decision complained of it is said, in reference to 
the decision of the local officers: — | 

It is not probable that their opportunities for judging of the truthfulness of the 
witnesses who testified were greatly superior to those of your office, and they doubt- 
less made up their opinion ahieds from the record. 

This was said in view of the fact that neither of. these officers was 
present in the contest room when the witnesses were testifying, though 
one of them was present in the building and supervised the hearing. 

The conclusion reached by the Department, although an affirmance 
of your office and the local office, was not reached without a careful 
examination of the record, and it is upon the evidence in the record 
that the opinion rests. 


The plaintiff files an affidavit with his motion, in which he alleges , 


- that he protested against the hearin g proceeding without the personal 
presence in the room of either the register or receiver, and it is insisted, 
as matter of law by his counsel, that the hearing could not ave. 
proceed without the personal presence of both officers. 

This question is raised for the first time i in the case, and demands 


7 consideration. 


‘If the office of either meeisees or receiver had been vacant at the time 
of the hearing, there can be no doubt but, under the authority of the 
case of Graham », Carpenter (9. L. D. | 365), the hearing would have 
been illegal, but, in the case under consideration, both offices were 
‘filled. The hearing Was. ordered by your office, and after the testi- 
mony was taken the register and receiver rendered a joint decision, - 
- based on the testimony reduced to writing at ule time it was. eae _ 
before one of them. . 
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The case therefore falls. within the principle decided ; in ne cases: of | 
Potter v. the United States (107 U.8., 126,) and Lytle ». Arkansas (9 
How., 314), where one of these officers may discharge the duties of 
both in intermediary proceedings. In the case at bar, the record 
shows that the. witnesses who were examined at the hearing were first | 
‘sworn by the receiver, and after the testimony was written owt each 
one signed his testimony in the presence of the receiver, who attested : 
it officially (except the witness M. C. Hart). : | 
| Subsequently, the register and receiver examined this atten testi- 

mony and joined in a decision. based upon it. This was a substantial 
compliance with the law, and the hearing was before the register and 
receiver within the meaning of the law. .— 

As to the witness Hart, who omitted to sign his testimony before the 
receiver, the parties joined in a stipulated. agreement, that his testi- 
mony as it appears:in the record is correct aud all objections to it are — 
waived. This stipulation is a sufficient answer to the objection now 

_ raised to the testimony for the first time: No such objection is noted 

_ anywhere in the record, nor was the question raised in the appeal of 

- plaintiff to your office, On the contrary, both in his appeal to your 
office and his appeal from your office to the Department he relied upon 
. and cited the evidence as contained in the record. go 2 | 
The case has been fairly considered and disposed of under that 


record, and no valid reason appears for disturbing the conclusion - 


reached. The motion is accordingly denied. 


SCANLON v, NEW ORLEANS Pacrric Ry. Co. | 


‘Motion for review of departmental decision of July 22, 1898, an L. D., 
274, denied mad Actin g Secretary ae September 20, 1898, 


RAILROAD GRANT-INDEMNITY SELECTION-SPECIFICATION OF LOSS. 
HAsTInes AND Daxora Ry. Co. v. GRINDEN (ON REVIEW). - 


An indemnity selection of an entire section in lieu of a specified section designated. 

as a whole, may, under the directory authority of the Secretary of the Interior — 

- in the matter of indemnity selections, be accepted as based ou a sufficient speci- 

fication of loss, where the entire section so specified is in fact lost to the grant, 
and no danger exists of an enlargement of the aoe through the acceptance of 

such selection. , 7 3 


Acting g Secretara y Bi yan to the Commissioner of the General Lana Office, 7 
CW. VD) September 20, 1898. AR, WwW. ©.) _ 


| With your office letter of August 23, 1898, was transmitted a a tioth | 
filed on behalf of Carrie C. Grinden, for review of departmental deci- 
sion of July 5, 1898 (27 L. D., 137), holding that the showing submitted 
mm support of her application to make homestead entry covering the © 
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#4 of the NE, 4 4, "Sec. 11, fis 119 N 5 R. 40 W,, Marshall land district, 
Minnesota, did not evidence such a claim to the land on October 29, 
1891, the date the Hastings and Dakota Railway company made selec 
tion ieroot on account ef its grant, | | 

as would bar its selection on acconnt of the erant: ; and jak appiionon will a 


rejected and the ponanys selection, if otherwise regular and proper, will be sub- 
- mnitted for approval, = 


As presented on appeal, Grinden Henendeasi upon. her alleged claim to 
he land at the date of selection to defeat said selection. — . | 
‘The regularity of said selection was not questioned and the décision ; 

Quo’ from did not attempt to pass ther eon. y 38 : 3 
The motion now before me urges— ; 


that irr espective of any question whether she had acquired aright to the land prior _ 


‘to the attempted selection of October 29, 1891, she may be entitled to enter the tract, 
and that it was error not to have included in the issues to be tried the following: 

1, Was the selection for railway purposes made October 29, 1891, a valid one, fully 
_ complying with the rules and regulations of the eee governing: railway 
indemnity selections? 

2. Was said selection, as it appeared of record at the date of the presentation of 
Grinden’s application, and as it still appears, such an appropriation of the land us to 
bar the admission of her entry? 

This motion is based upon the ground of failure to cousider ie questions just 
stated, and it is hereby contended that it is shown by the records of the General 
Land Office that said selection was not made in accordance with the departmental 
requirements existing at its date, and that the same has not been perfected, although 
the claimant under the grant -was duly notified, in accordance with the regulation 
prescribed by the Secretary of the Interior in his decision of the case of LaBar ». 
Northern Pacific Railroad Company (17 L. D., 406), and that, in considering and 
determining the rights of said claimant and this petitioner, the Department was 
bound to take notice of the record facts i in the case, 


The record facts in the case for consideration of the Department are 
those disclosed by the record as transmitted, including the Commis- 
sioner’s decision. If the record thus made is not complete, attention 
should be. called thereto in the appeal, and in the absence of objection 
by appellant, this Department is warranted in acting upon the record 
as presented. There was therefore no error cominitted in deciding the 
case upon the record as tr ansmitted upon the. appeal. 7 | 


The motion might for this reason be denied, but as the question 
— raised affects many other tr acts, in order to facilitate the adjustment: 
of the grant at the earliest possible date, as commanded by the act of © 
March 3, 1887 (24 Stat., 556), the objection to the list filed by the com. 
papy October 29, 1891, eal be considered. | 
Referring to the specific selection including the tract i in question, the 
motion states: tg ome . 


‘The list of selections (2 (Marshall List No.1) filed Gotobar 29, 1801, in so far as relates 
to the land here in. coe is as follows: _ | 
, Sin Tp ds. - 5 Sep: 14 

CAN of 17, 119, 40, in lieu of all of 35, 114, 28.” 

The tract ‘Dookk of the General Land Office. relating to section sa township 114; 
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‘range 28, shows the several parte of said section to have been disposed of under vari-. 
ous laws as follows: 

NE. NE.-4, located peph: 1, 1857, by Weauvis Drake, per military bounty land cwar- 
oy No. 58979 ; a 

+ NW.4 & NW.4 NEw 4, located Sept. 2 2, 1857, by Bogue Kew, per M. B. W. Ne: 

ae 

8.4 NE. 4, 5.4, SK.4 NW.4 4 & E.4 SW.4 , approved Aug. 26, 1864, as indemnity for. 
Southern Minnesota (now St, Paul and Sigux City) railway graut; 

SW.tNW.4& NW.3 4+ SW. 4, located June 20, 1857, by Patrick Swaney, per M.B.W. | 
No. 15043 ; 

Sw.+ SW. 2 +, located Sept. 12 1887, by. Patrick Barry, 1 per M. B. Ww. No. 70114. 

This a is geographically eithie the primary (ten miles) limits of the Hastings 
and Dakota railway grant made by act of July 4, 1866 (14 Stat., 87), and was me to 

said railway company by reason of the disposals above mentioned. 
Those disposals constitute five separate and distinct losses and under decisions - 


and instructions rendered and male prior to October 29, 1891, it ‘was incumbent — 


upon the claimant uuder the railway grant, in order to establish aright toselect 
indemnity, to separately specify each particular loss, and make five separate and 
. distinct selections to cover the whole, That is to say that the selections of indemnity 
and the several losses forming one: bases therefor should have been specified tr anh 
for tract, | : 
— Circular of August 4, 1885, 4 L. D. , 90; 

Northern Pacific Railroad Gonipany vy. John O. Miller, 11 L. D.. , 428; 

St. Panl and Northern Pacific Railroad Company, v. St. Paul, Minneapolis andl 
Manitoba Railway Company, 13 L. D., 349 and: 353. 


The motion does not question that the several tracts set forth in the 
: last column were actually lost to the grant. If they were all lost and 
are otherwise a proper basis, there is really no good ground to be 
urged against the inclusion of them all, being in one Section, in a single. 
loss. The only purpose of requiring the separation of the losses is that 
in event one should turn out to be faulty it would be nepossiuiet to fix . 
the portion of the selection corresponding thereto. | 

Without questioning the correctness of the principle announced in 


the cases referred to, which are the proper guides for the preparation 


of indemnity selection lists, it is sufficient to state that— 


Indemnity selections are male under the direction of the Secretary of the Interior, © 


and the enforcement of any requirement in the matter of a specification of alossis 


only for his information, and as a bar to the enlargement of the grant, and may be 
waived whenever he dleems such course advisable, (Syllabus: William Hickey, 26 
L. D., 621.) ° ; 

In the matter of the siideement of the grant for this company, the 
Department, after the decision in the case of LaBar ». Northern Pacific 
Railroad Company (supra), in the consideration of this very list of 
October 29, 1891, recognized the fact that the grant for this company is 
largely deficient aa relieved the company from the necessities of com- 
plying with the circular of August 4, 1885 (4 L, D., 90), holding that 

The provision in the departmental cireular of August 4, 1885, directing that where. — 
Indemnity selections had been theretofore nade, without specification of losses, tho. 
company shonid be required to designate the deficiencies for which such indemnity 
is to be applied, before further selections are allowed, is not applicable where the 


grant is deficient in quantity, and the danger of duplication of losses does not exist. 
(Hastings and Dakota Railway Co., on review, 19 L. D., 30: syllabus. Ji 
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Barut these dice munispan ek the objections to the. list of October 29, 
1891, made in the motion under consideration, need not be further con. 
sidered and said motion is aACGOL dingly denied and nee returned | 
for the files of your office, | 2 2” s | | 


‘RIGHT or WAY~RESERVATION IN PATENT. 
OREGON Suors Line Ry. Co. v. HARKNESS. 


A reseryv ation of aright of way acquired under ; a apace act may aronenly ie. incor- 
: porated 1 in a final certificate or patent issued for land traversed by said right of. 


way} but no such reservation is required in case of a. right of way ncauIeG: a 


| under the general act of Mareh 3, 1875. 


a Acting g Secretary R yan to the Comicon of the General Land Office, — 
3 (W.. Vv. D.) - - September 20, 1898. =| -, Be W. CO.) 


‘The iene Short Line Railway Goiitand has appealed from your 
office decision of January 13, 1898, holding that the following notation 
made by the local officers upon the final certificate of Henry O. Harkness 
issued on his homestead entry made March 4, 1897, covering the SEH, 4 
of the NW.4 and Lots 1, 4,5 and 6, Sec. 12, T.958., R. 36 H,, Black- 
foot land district, Idaho, should be canceled, namely: ‘‘ Subject to right 
of way O.S. TL. and U. and N. Railways.” 

'  -The tract above described is within the limits of the reservation made 
by executive order of June 14, 1867, and specially set apart by execu- 
tive order of July 30, 1869, and designated as. the reservation for the 
Bannock Indians, in accordance with the second article of the treaty . 
-of July 8, 1868, with the eastern band of Shoshonees and the Bannock 
tribe of Indians (15 Stat., 673). | 

By the act of July 3, 1882 (22 Stat., 148), an agreement iiads on behaif. 

of the United States with the Shesiones and Bannock Indians resident 
on Fort Hall Indian reservation in the Territory of Idaho, was accepted — 
and ratified and provision made for carrying the same into effect. 
- Under this agreement a right of way for the proposed line of the Utah 
_ and Northern Railroad through said reservation froin east to west was 
ceded to the United States and by the United States granted to said — 
- Utah and Northeru Railroad Company, upon certain conditions, among ~ 
_ which was the payment by-the company into the rey of the United 


States of $6000 for said Indians. 


The right of way thus purchased traverses the land. now siibraned _ 
in Harkness’ entry, and the Oregon Short line is the present SUCCESSOT — 
of the Utah and Northern Railr oad Company. 

- In accordance with an agreement : made with said. Indians, which was 
- accepted and ratified by the act of February 23, 1889 (25 Stat., 678), the 


oe, Indians ceded to the United States a tract of land described in the sec-. _ 


ond article of said agreement, which according to its terms was to 
‘Include “such quantity on the north side of Port Neuf River as H. O. 
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Hannes may be entitled to aden existing law, the same to be. con- 
formed to the public er SO as: to include the improvements of said = 
Harkness.” ’ 
On March 4, 1897, Harkness made iomeetent entry of i above- 
_ described Jand, and in an affidavit filed in support thereof alleged that — 
_ be had resided upon, cultivated and improved the lands covered by his 
application continuously singe the year 1870. | a 
A map of location was filed by the Oregon Short Line and Utah 7 
‘Northern Railroad Company, under the provisions of the act of March — 
8, 1875 (18 Stat., 482), ahd. approved by this Department January 18, 
1897, which also traverses a portion of the land included in Harkness’ _ 
Oo entry and there forms a connection with the mue located and constr ucted 
under the act of 1882. ra 7 7 - 
' ‘In your office decision it is stated— : 


The company claims that under the grant of right of way mae to its predecessor 


under the act of July 3, 1882 (22 Stat., 148), it was vested with right of way over | 7 
the tract by virtue of the. poustiection: of its road. The company hips also that - 


_ the approval, January 18, 1897, under the act of March 3, 1875 (18 Stat., 482), of its 


map showing the location of its line across said tract prior to the date of Harkness’: - 


entry, entitles it.to have the notation on said entry remain and bs incor porated in 
the patent which may be issued thereon. . ; 

_ The only question at issue is as to whether there should Te a reserva: 
| tion i incorporated in the final certificate or patent on Harkness’ entry, 
of the right of way on account of the grants made by the ja of J uly 
8, 1882, and March 3, 1875, supra. — 
Following the circular of November 27, 1896 (23 L.D.. , 458), eee is” 
no need of incorporating in the final contiiaate or atone a reservation 
of the right of way acquired under the act of 1875, but the right of — 
way obtained under the act of 1882 should be included i in an appropri- 
ate reservation for the reason that the act of 1882 is a special one. 
There is room for a difference of opinion respecting the merits of the __ 
distinction made by this cireular, but while it remains in for ce it should 
be followed. - | 7 

‘The road has been actually denetnicted ane the fen of way pro- 
_ vided for in the act of 1882. According to the showing made in this 

case, Harkness. went upon this: land after the Indian reservation had - 
been created and the initiation of his claim could vot therefore ante- 


- daté the cession ratified and accepted by the act of February 23; 1889, - 


under which the land embraced in his entry was ceded. to the United: 


States. Prior to this time, in accordance with the agreement ratified — 


and accepted by the act. of 1882, the Utah and Northern had purchased. 
and become possessed of aright of way across this land. Itis clear, 
therefore, that Harkness’ entry is subject to the right of way thus 
secured, and to th at onene a reservation should be j in re need in his . 
patent. — , oan 
With this modification, your office aeesioda Is affirmed. 
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PRACTICE-SERVICE OF NOTICE—MINOR HEIRS. 
a LaMer? v% MoMrtaw’s Heres, 
. Compliance with the requir ements of Rule 9 of Priviics must be affirmatively shown 


to. confer jurisdiction under pheceodines that require service of notice upou 
minor heirs. : 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W. Y. D.) | September 20, 1898. (0. J. G.) 


April 26, 1888, Marguerite C. McMillan, for herself and other heirs 
of Thomas G. McMillan, deceased, made timber culture entry for the . 


“i NE. 4 and lots 5, 6 and 7, Sec. 18, ou 24 58., R. 335 W. , Dodge City land 7 


| distr ict, Kansas. 


Thomas G. McMillan had been awarded proference right i ina contest . 


against an entry of this Jand. 
June 24, 1893, Beverly W. Lemert filed affidavit of contest seein 

| the entry described; but as a contest of one Benjamin Davis was then 
_ pending against said entry, action on. Lemert’s contest Was 3 Suspended 
to await the result of that of Davis. 
January 25, 1895, your office closed the ease of Davis Vv. MeMillan et al, 
Davis’ contest being dismissed and MeMillan’s entry being allowed mn 
remain intact. 

July 22,1895, Lemert’s contest was ‘refiled, it being aneeed in sub- | 
‘stance that aoithes Marguerite C, McMillan nor any one else has ever 
- plowed or planted any portion of said land as required by law; that on 
June 18, 1892, the said McMillan, for herself and other heirs of Thomas 
G. McMillan ; offered evidence in the land office at Garden City, Kansas, 
in support of an application to commute; and that at t date of said enony 


there was a natural growth of tiniber on the land. 


August 13, 1895, Lemert filed a supplemental | affidavi it, ae corrob- 
orated, setting forth more specifically. the oe of failure to plant and iS 
cultivate the land to trees. | 

On the last named date the local office issued notice for a ents to 
be had October 25, 1895. This notice was practically in the same lan- 
euage as the affidavit of contest, and bears evidence of having been 
personally served on Marguerite C. MeMillan and other heirs of Thomas 
_G, McMillan, deceased, at Jacksonville, Ilnois, September 3, 1895, 

September 20, 1895, fie local office notified Lemert that this entry 
had been contested several times prior to the initiation of his contest, 
and that 


as the allegations i in your complaint are rather general in character and some of them 

have beon adjudicated, your case is. hereby held for dismissal aud you are allowed » | 
thirty days in which to file an amended affidavit, corroborated, setting forth specifi- 

| cally the exact defaults that have occurred and giving the exact he or years during a 

which they 1 have oceurred. 
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September 21, 1895, Lemert filed ih aniondedaiidavit | in which it was 
set forth that 1} Marguerite OC. McMillan “has remarried and her nameis — 
now Marguerite C. Morris, and the names of all of the other heirs of | 

Thomas G. McMillan, aecenced: and who are his’ surviving children, 
are Sarah. E. McMillan, Mary G. McMillan and William C. McMillan.” 
The default as to planting and cultivating trees was reiterated with 
— more. particularity, and it was alleged that such default. then existed. 
Attached to this affidavit was a notice to Margnerite C. Morris and 

-other heirs named in the affidavit, notifying them that on September 20, 


1895, Lemert would ask leave to file an amended affidavit of contest, o 
and setting forth what would be alleged in said amended affidavit. — 


- This notice was personally seers on each of une parties named ther¢ ein, : 
in the State of Illinois, | 
| October (15, 1895, Lemert. filed an camended aftidavit in eich Be set 
forth at considerable length the allegations he bad before made, the © 
defanlts being charged with particularity, from year to year, oi the 
aftidavit was in other respects more specific. | 

| October 25, 1895, Lemert filed a statement to the effect 

that the defendants Mary G. McMillan, Sarah E. MeMillan and William C. McMillan, 
above named, are all minors, but their exact age is not known to plaintiff, that 
each of said minors aud their mother have been duly served with notice by yiersonal 
service, of the pendency of this suit, and that neither of them, nor has any one for 
them, made application for the appointment of a guardian ad litem for said minors 
in this suit. Therefore plaintiff asks that the register and receiver ippoint some 
‘suitable person the guardian of said minor defendants for this suit. 

The local office, in compliance with this request of Lemert, appointed 
one John Harper guardian ad litem for the said minor defendants. . 
Harper filed an acceptance of the. appointment, also filed’a general 
denial of all of -Lemert’s allegations, aud the case proceeded to trial. 

- November 8, 1895, upon the testimony introduced by him, the local 
office rendered: decision in favor of contestant, and recommended can- — 
cellation of the entry. Each of the parties defendant and J ohn Harper 
were notified of this decision. = | 

December 12, 1895, the attorney claiming to represent Aienaants : 
filed a motion for rehearing, containing fourteen specifications of error. 
Plaintiff was notified that this motion would be presented to the local 


"office December 21, 1895, on which date the plaintiff appeared, but 


neither the defendants nor their attorney appeared, nne latter ea 
filing an argument in support of the motion. . 

| Plaintiff moved to dismiss the defendants’ motion for. éSeanine: aiibh 
was overruled by the local office. Plaintiff then asked that the record 
_be forwarded to your office, which was also denied. Thereupon plain-— 


tiff filed a written argument in support of his motion to dismiss, and on - 


January 7, 1896; the local office rendered. decision refusing to erent a 
‘defendants motion for rehearing. — | 
J sachet 24, 1896, the pees appealed to your "office, where, under. 
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date of December 10, 1396, ihe actions of the local office were ‘affirmed, 
In your said office negra the numerous grounds. of error assigned by. 
defendants are discussed as follows: : - 


- Id6 not think that either this or your office i is W chou Frere tr to proceed in— 
‘thie case. While your action in appointing a: guardian ad litem is anovel procedure, 
and so far as Iam advised wholly without authority, and therefore without effect, 

_ and while the defendants were not notified of the amended affidavit filed October 

18, 1895, yet in my opinion tho affidavit filed Jnly 22, 1895, while general in terms 

was sufficient upon which to base a hearing. Itisnot necessary in alleging a default 

to state that it existed: during certain years or periods of time, if by a general state- | 


ment these ye ars, or periods of time, are necessarily included within ane time 1a 


- which default is char ged. . ; 
Nor i is it material that the i issue as to the ¢ saigats of natural torest trees was cbse: 


2 mined in defendant’s favor. in the case of Davis vs. MeMillan Tieirs; the charge is ° 


- not now relied on by plaintiff. It is also true that. Davis charged ‘falinte to com- 
ply with the timber culture law, and that issue was also determined in favor of the 
heirs, The testimony taken in Davie? case was addnced in June, 1892. It is there- 
fore obvious that while a charge of failure to plant and cultivate, covering the period 
from the date of entry until June, 1892, would not be enquired into, as the issue had’ 
been once tried and decided in favor of the defendants, that a charge filed July 

22, 1895, charging failure to comply with the law from the date of entry to such 
date of contest, would be investigated for the‘reason that while a successful plea 
might be made to the investigation of the charge relating to alleged failure to 

comply with the law between the date of the entry and June, 1892, no such plea 

eould be made to such part. of the charge as alleged default, between June, 1892, © 
and June, 1893, which was, by supplemental affidavit, filed on the day contest notice 

issued, brought down to August 13, 1895. 

Having determined that the affiday its of contest filed J uly 24, 1895, and August 
13, 1895, constitute a good canse of action, it is obviously immaterial whether or not: 
the defendants were notified. of the filing of the amended affidavit, which merely 
set forth more specifically the original charge. It therefore becomes necessary to 
determine whether or not the service of coutest notice is sufficient. 

It is shown that personal service was obtained on Mrs. Morris, formerly Mrs. Me- 
Millan, and that each of the other defendants were personally served with a copy 


. of said notice. Now the plaintiff has shown that Mary G. MeMillan, Sarah E. 


MeMillan and William G. McMillan are minors, whose ages are to him unknown. 
Amended rule of practice 9, provides that in case the contest is against the heirs of 
the deceased entryman, notice must be served on each heir, and that if the party to 
be served be over the age of fourteen years, service shall consist in delivering to 
him a copy of the notice, and if the party to be served is under the age of fourteen 
years, such service shall be’ made by delivering a copy of such notice to the statu- 


_tory guardian, or if there be none, the person having such person in charge. Now | 


the plaintiff serves this notice on each of the parties and alleges that he does not 
know their exact ages. One of the parties served was Mrs. Morris, who, acting for 
the heirs of Thos. G. McMillan, made this entry for herself and.the other heirs of 
Thos. G. McMillan. The plaintiff therefore has. served such heirs, including the 
heir who, acting for the minor heirs, made the entry. The notice mentioned by . 
name each of the par ties defendant. I think therefore, in the absence of the show-_ 


ing (which claim is not made by the defendants) that the heirs, William C., Sarah 


iE. and Mary G. McMillan are each or either of them, nuder the age of fourteen 
years, and that Mrs. Morris, who acted in their behalf in making such entry, is not 
the statutory guardian or person having such. Ininor defendants in 1 charge, that the - 
pr oof of service is sufficient. ; 

- If therefore the service of contest notice was s regular and tie notice Was based on. 
| a good and earheione affidavit of contest, no good reason is shown why such notice 
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was Giassied by tive defendants, aud you aid not errin refusing to reopen the | 
ease. From your finding of fact, in which I concur, and from the statement of the 
. testimony hereinbefore cited, it is seen that the defendants were in def: a ult, and that 
entry should not be allowed to remain of record. 


“ 


The Department does not concur in that portion of your said. office 
decision holding that the proof of service upon the minor heirs of 
Thomas G. McMillan is sufficient, and that therefore the local office and. 
your office had jurisdiction to proceed with the ease. The conclusion. 
of your office is reached by a negative process of reasoning, namely, . 
that in the absence of a showing by the defendants that Mrs, Morris is 
not the statutory guardian of the minor heirs of Thomas G. McMillan, 
. deceased, therefore it is to be presumed she was acting in that capacity. 
| It was not incumbent. upon the defendants to make any such showing. 

‘Service of notice must be affirmatively shown by the contestant, and— 
‘service upon an alleged guardian will not confer jurisdiction over a 
minor, if the fact of guardianship is not established.” Burgess v7. Pope’s _ 
Heirs (9 L. D., 218, syllabus). It can not be presumed that Mrs. Morris — 
is the statutory aaandiatl of. these minor heirs. It is not shown that 
said heirs are over fourteen years of age, or that: Mrs. Morris had them 
in char ge'in contemplation of Rule of Practice No. 9. In this view the — 
local office was without jurisdiction to proceed with the hearing and 
your office without jurisdiction to decide.the case on the testimony sub- 
mitted at said hearing, in the absence ot evidence of proper notice. 

‘The decision appealed from is accordingly vacated, and the case — 
remanded to your oifice for such action as may be deemed appropriate. 


. RAILROAD GReh L—-INDEMNILY SWLEC LION—SETLTLEMENT RIGHTY. 
Moongy v, CENTRAL PACIFIC R. R. Co. 


While the company’s right to inne within the ‘ademmlity limite is determined as of - 
its status at the date of selection, yet an adversé adjudication as to the com- 
pany’s right in such limits will not prevent a subsequent assertion of right on 
behalf of the company if the land thereafter becomes subject to selection. 

‘The occupancy and improvement of Jand within indemnity limits by one who is not . 

asserbing any right thereto adverse to the company, but is expecting to secure. | 

title throngh the company, is no bar to selection. : 


err Secretary Ryan to the Conniedin of the General Land Office, 
(W. V. D.) < September 23, 1898. (FF. W. C.) 


The Central Pacific Railroad Company, a8 successor to the Cali- 
fornia and Oregon Railroad Company, has appealed from your office — 
decision of October 15, 1896, holding its claimed right to the SE, £. of 
the NW. 4, Sec. 1, T. 19 Ny. R, 5 l., M. D. M., Marysville land district; i" 
California, to be concluded by a previous decision of your office, with 
a view to the allowance of the homestead a of. Thomas 
Mooney covering said tract. 
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; This fae is within the indemnity limits of the grant made by the 


Ee act of July 25, 1866 (14 Stat., 239), and was. ume eey in the company’s 
_ dist of selections, No. 1, filed January 1, ‘1872 ' At the time of the 


! government survey, in 1867, this tract was not returned as mineral, 
but the township was subsequently eepeniied on account, of supposed 
mineral, . 3 
Upon the application of the company a hearing was ‘ordered to 
determine the character of the lands in said section 1, together with 
Other odd-numbered sections in said township, and upon the evidence 
adduced, your office decision of June 11, 188), held that. the N. 4 of 
Sec. 1, all of Sec. 3, and the NE. 4 of Sec. 11, of said townshtp, were 
, mineral in elarabter. . 
| - From this holding the company does not appear | to have appealed, | 
“but the company’s selection. as to the N. 4 OF said Sec. 1 was never — 


7 ordered canceled upon the record, 


Tt is stated in your office decision that following the decision of J ae 3 
i, 1880, the Central Pacific Railroad Company selected other lands in _ 
lied of the N. 4 of said Sec. 1. Thisis evidently a mistake, as the tract, . 


being within the indemnity limits, would not euenery a selection of ee 


another tract in lieu of its loss to the grant. | : 
— It is learned upon inquiry at your office, that on May 26, 1894, the | 
railroad company filed, in compliance with the departmental require- 
ment made in the case of La Bar v. Northern Pacific Railroad Co., 17 


| DL. D., 406, a re- -arrangement of said list No. 1, showing a specific loss 


as a basis for the selection of the said N. dof Seo, 1,T. 19 N., R.5 E. 
The present controversy arose upon the application fendered by 
_ Thomas Mooney on April 21, 1896, to niake homestead entry of the 
SE. 4 of the NW, 4 of said section 1, being the tract here in dispute. 
Upon said apploiton hearing was: ordered by the local officers, after . 
due notice to the railroad company. The evidence adduced shows that _ 

this land has been occupied by two persons ever since 1870; ‘as to which - 


4 was the prior occupant, the record does not disclose. 


Mrs. Klos owns a house, fifty-four by fifty-four feet and three searice | 


high, a barn, stable, and other improvements, valued at $3,000, and she 


claims to have resided upon this land since 1870. She intervened at 
the hearing, exhibiting a deed from the railroad company made to her 
in 1896, just prior to the tender of the application by Mooney. 

~ Mooney has a house upon the land, with an acre or two enclosed, 
which constitute his improvements upon the tract. oe seems also to 
have resided upon the land since 1870. , 

Mrs. Klos, although claiming under a deed from the railroad com- | 
pany, eoualit to establish the character of the land to be mineral; but - 
after considering the entire showing, your office decision found aiid 
adjudged the land to be as a present fact non-mineral in character. 


' While it appears that there has been prospecting for a number of. os 


a years upon the tract, yet apon the ia made in as case the find- s 
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: ing made by your office. that fie tract is non- mineral in character, . 7 


appears to be clearly warranted. 


The tract being found to be non-miner al in character upon the record | 
made. in this case, it is unnecessary to consider the efiect of the previous © 
adjudication by your office decision of June 11, 1880, in which the N 4 
of said section one was held to be mineral in caer. | 

The land was not dixposed of under said decision, nor is anyone an 
claim to the land based thereon. | 

That the tract in question is not mineral in character i is demonstrated 

by the record in the case now before the Depar tment. 
. The company’s selection of 1872 was not ordered canceled as ‘the: 
Panik of your office decision holding this tract to be mineral in char- 
acter, but by its action in filing the re- arranged list, in 1894, the same 
must ee held to amount to the initiation of a new claim to the tract, 

The land being within the indemnity limits, the company’s right: : 
thereto is determined.as of its status at the date of the selection; and 
a: previous, adjudication.adverse to the company in such limits, would ~ 
not prevent the sttbsequent assertion of claim, the land thereafter | 
becoming subject to the company’s right of selection. | 
— The lands within the indemnity limits of the grant for this company, 
were withdrawn in 1867, upOns the jue of location filed during that. 
year. 

In the case of Central Pacific Railroad Co. v ee aaa (L.-D., 240, 
it was held that any withdrawal beyond. the granted limits of the grant | 
made. by the act of July 25, 1866, supra, was unauthorized. | 

A. large part of the featimony introduced at. the hearing upon | 
Mooney’s application was directed towards, the question as to the status, 


of this land in 1867, when it was sought to be: shown that this tract — | 


was occupied and Eine by Harry W. Wilson. | 
Wilson oceupied this land at different periods from the spring of 1867 po 
‘to 1870, when he was succeeded by Mooney, the present applicant. | 


The land. having been found to be non-mineral in character, as before a 


stated, itis but necessary, in determining the company’s claim under — | 
its selection made as before described,.to inquire as to whether there — 
was such-a claim to the land at the date of the tender of its selection 
_ as would bar the acceptance and approval of the same, ? 
Whether the company’s selection be considered as of the date ue 
nally presented, January 1, 187”, or the date of the filing of the re-ar- 
ranged list, May 26, 1894, is immaterial, as the status.of the land as 
regards any conflicting claims thereto appears to have been the ‘same 
on both dates. At both of said dates the tract appears to have been 
in the occupation and. possession of Mrs. Klos and Thomas Mooney, 
the present applicant. During the period of twenty-six years prior to 
the teuder of the application of Thomas Mooney neither party appears | 
to have sought to make entry of the land. or * other wise to. assert a claim — 
thereto adverse to the company, | ? 
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“Tn explanation of Mooney’s aces in. tendering’ the application upon 
which the present controversy arose, his attorney; i in a brief filed in 
support of his claim, states as. follows: ed | 
In applying for this homestead, ‘Mr. ‘Mooney has no thought or desire: to: do any 
wrong to Klos, and w ‘as unwillin vly forced to apply for it by the acts of Klos him- 


self, who, though his buildings. aré not believed to be on this tract, clandestinely 
went to the R.R. office and bought. a quit-claim title to it from the R.R. Co. and then 


came home and told Mooney that. the railroad had obtained title to the land, and 7 | 


that he had a warranty deed from it, and served written notice on Mooney to forth- 


with vacate his little home. Mr. ‘Mooney much. frightened, ‘sought counsel and was 


informed of the true situation, and also advised, as the best and cheapest course, he 
- being poor and ill able to litigate, to go and see Klos and tell him that lie, Mooney, 


would assist Klos and the R. R. Co. to disprove the mineral and pay his equitable © 
share of all expense, including the cost of the land, if Klos would give him a writ- | - 


ten agreement to convey to him the little home he had lived in so long. But Ios, 


oe thinking he had the advautage of the old man, spurned. him and his offer; conse- 


| quently, Mr, Mooney was forced to the steps he took, in order bo SAVE, his own home. 
. This i is the naked truth of the whole matter. 


It would thus appear that neither Mrs. a ioe. r, Mooney Was, at 
the date of the company’s selection, asserting any claim to this iad 
adverse to. the claim of the company under its selection; but rather 
_ that they looked to the company for title. | 
_ While it is to be regretted that in making disposition of the tract the 
company did not equitably apportion it between the occupants, respect- 
ing their claims thereto as previously recognized through such a long 
period of years, yet upon the record: before me it must be held that ne 
such showing has been made as would warrant the denial of the com- 
pany’s right and the cancellation of its suggestion. 

For the reasons given, your office decision must be reversed and the — 
application of Mooney will stand rejected. The company’s selection, if 
ouLerwise reg ular anc Dre will be submitted for approval. 


OKLAHOMA LANDS—QUALIFICATION OF SETTLER—RESIDENCE. 
VAUGHN BT AL. t. GAMMON, 


One who on the day of opening is on a in oad right of way in Oklahoma, and makes | 
the race for land therefrom, ‘is eedat ec as a ee by such pe esence In said 
Territory. 

- Prior to the enactment of £ May 2, 1890, the ow eee of titer eS was snot: aL 1 limita- 

| tion upon the right of iomentoad eutry in Oklahoma. ; 

An entryman’s absence from the land covered by his entry is excusable when due to : 

| duress arising from threats of personal violence of such character as to lead the 
entryman to believe that he could not remain. on the land excep at the risk of 
his life. 


 -Aeting Secretary Ryan to the. Conmmissione: of the Goneral Land Office, 
(WAVED) BE eptember 23, 1898. : — (GC. RB.) 
7 William Gammon has appealed from your office decision of Decem- 
_ ber 19, 1896, affirming the action of the register and receiver in reject- 
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‘ing his final proof, offered January 18, 1896, upon his homestead entry 


made June 7, 1889, for the NW. 4 4, See. 24, 7, 4N., R. 4W. perine eliee = a | 


Oklahoma. | eo 

‘Tt appears that on Taly 16, 1889, William R. Vaueku filed his affidavit: : 
of contest against said entry; alleging prior settlement, etc.; the case 

reached the Department on Gammon’s appeal when on November. 4, 

1893, it was held (unreported), that Vanghn was disqualified because 

he was in the territory opened to settlement for more than three months 

_ prior to the day of opening, at work for the Santa Fe railroad company ; 
_ that he did not go out and make the race with others, but remained in 

the territory and made the race from Edmund Station on the day of . 

— opening (April. 22, 1889), reaching: the Jand about 2 me m. of that any 
‘His contest was therefore dismissed. 

On April 16, 1894 (unreported), his motion for review was denied. 


He then filed his motion for re- review alleging that. Gammon, soe . 
entryman, was disqualified for the reason that he was at time of entry ke 5 


- the owner of. six hundred acres of land in the State of Kansas. i 

The Department denied his motion on October 10, 1894 (anr eported), 

stating that the question raised was between Gammon and oe govern- | 
ment — | La8 3 - : | 

to be examined into when he applies to. enter and not in eganestion with this ¢ case. 

If it should appear that he was not qualified, it would not show that the Depart- 

. ment was.in error in holding that Vaughn. was not qualified. = 


“When on January 18, 1896, Gammon submitted his final proof Van ghn 
appeared and filed his ‘protest, as follows: a 

‘Ist. That said Gammon was not af the time he made his entr y,a a leg gal entryman 
that he was the owner of 460 acres of land as said Vaughn believes... 

2nd, That said Gammon did not take said. land for his own use and benefit, 

- 8rd. That he has not lived on said land as the ae requires 5 that he has not lived 
~ on the land above described five years. 

4th, That the said Gammon has not made any v: Unable i impr ovements on said land. . 
This the protesta nt asks to prove 

The testimony taken under ‘nae protest will be hereinafter considered. 

Vaughn answers Gammon’s appeal filed herein and accompanies his 
answer with a petition asking a modification of the action of the Depart- 
ment, above alluded to, adverse to him.. 

His petition will be first considered. 

The testimony shows that Vaughn was at work for the Santa Fe rail- 
road company during the prohibited period and did not leave the ter- 
ritory but made the race from Edmund Station on the openin g day 
(April 22, 1889), about one o’clock p.m. when he went to the land 

reaching ieee about 2 o’clock p. m., of that day: : 

It is possible that he thus per hited others to precede him in the 
race and on that theory, and under more liberal rulings of the Depart: _ 
ment, it is insisted that he obtained no advantage over others and 
should, theretore, be held as not disqualified, etc. Sundry cases are 

cited in support of this position, Fuller ». Gault (21 Ta 116)? 


4 
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: refer red to, will not do, for Garrett appear 's to have been outside of the | 


oe territory at the hour of. opening, while Vaughn, in the case at bar, was 
_. inside; moreover, in the case cited it is said: Samuel. Crocker was 


~ inside the territory at the hour of noon on April a. and. is therefore 
disqualified asa homesteader therein,’ ‘a citing Smith : v, Townsend oe 
—U~S., 490), and other cases. ~ : 
- So in the case of Monroe &. Taylor (21 Ld. ., 284), also cited, it ¢ appears 
that one of. the parties charged with @soonerian”. (Jordan), to whom 


the land was awarded, was out of the territory at the hour of openiug; 


the same is true of the party: SO charged in | MeCormick v, ae | 
“The bwo Cone Jacksou et a v. ‘Garrett (95 i Ds 273) aud Young v. 
Severy (22 L. D., , 121), cited, have little or no bearing in the case and in — 


aS the remaining cake, cited, Huyck v. Harding (24 L. D., 420), is unlike» 


the one at bar for Huyck made the race with: other intending Settlers 
on the opening day. 7 


‘But it is said that Vaughn was on \ the: right of way of the railroad a 


‘company ou the. opening day and was lawfully there; that the right 


of way was not open to settlement and Vaughn was “technically not | 


upon the land covered by the terms of the proclamation.” ; | | 
‘The facts in the ease of Smith v. Townsend (supra) are similar to. 


those in this case. Smith in that case and Vaughn inthis, were both 


on the right of way of the railroad company and at Kdmund Station, 
within the territory at the hour of opening, and both were employes of 

the same railroad company. Of this situation the supreme court in 

Smith v. Townsend, says: - : 


| ‘Tt (Cong ress) must be presumed to have nia the. fact that on this right of way | 
were many persons, pr operly and. legally there; it must also have known that many — 


= _ other persons were rightfully i in the Territory—Indian agents, deputy marshals, mail 


carriers and many others; and if it intended that these parties, thus rightfully within . 


the Territory on the day named, should have special advantage in the entry of tracts a 


they desired for ocenpancy, it would have been very easy to have said so, ‘The gene. 
eral langnage ‘used in these sections indicates that it was the intént to make the 
‘disqualitications universally absolute. It does not say ‘any person who may wrong- 
fully enter,” ete., but “any person who may enter ”__tvightfully or wrongfully” is 
implied. There er special reasons why it must be believed that Congress intended 
no. relaxation of these disqualifications on the part of those on the company’s right of 


. way, for it is obvious that, when a railroad runs through unocenpied. territory like 


Oklahoma, which on a given day is opened for settlement, numbers of settlers will. | 
immediately ponr into it, and large cities will shortly grow up along the line of the — 
road; and if cannot be believed that Corigress intended that they who were on this . 

right of way in the: employ of the railroad company should have a special adyantaye 
of selecting tracts, just outside that right of way, and which would doubtless soon 
. become the sites of towns and cities. . 


In the same case it 1S definitely held that 


one who was withiu the territorial limits at the Hour of noon of April 22,1 Was, , within 

both the letter and the spirit. of the statute, disqualified to make. entry. _ 
| Vaughn disqualified himself; the action of the Department hitherto 
taken will be adhered 1 and his petition is denied, 
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“Thi is insisted (1) that Gammon Was not a anatiied éatryman, Sancta 


| “aa the time he made entry (June 7, 1889,) he was the owner and pro; 
_ prietor of four hundred and sixty acres of land in the State of Kansas; 


(2) that his residence upon the land was not sufficient; (3) that he 
entered the land not for his own benefit, but for that of another. 

Prior to Gammon’s entry (June 7, 1859,) there was no prohibition in 
the statutes against one making [homestead] entry of government 
lands, who, at the time was the owner of other lands in apy quantity, 
in any State or Territory, provided he had not made a former entry 
under the homestead laws. The 20th section of the act approved May 
2, 1890 (26 Stat., 81), relating only to Oklahoma Territory, for the first . 
time limited the right of entry to persons who were not seized in fee 
simple of ‘a hundred and sixty acres of land in any State or Terri- 

tory.”. This act was followed_by the general act of March 3, 1891 (26 
Stat., 1095), amending section 2289, limiting the right of entry. to per: 


— sons to were not the propiietors: “of more than one hundred and 3 


sixty acres of land in any State or Territory.” : 
_It is thus seen that the cases cited by counsel all relate to canted _ 
| passed since Gammon. made his entry, and have no bearing on the . 


- gase. Gammon was not therefore disqualified, because, as shown by 


the testimony, he was the owner of four hundred acres of land inthe 


- State of Kansas, when (June 7, 1889,) he made entry. As to his resi- 
dence, Gammon testified that he. went with his family to the land in| 


- May, 1890; that he took his teains, intending to break land’ and build © | 


a house; that Vaughn came to where he was and ordered him off and 
forbade his making improvements, stating that all he should have of 
the land was “2 by 6;” that he then employed a man to haul lumber ; 


the man did not do teow ore (presumably because Vaughn Pee 


him); that about two o’clock that night some men came near where: * 
_ they were camped and “fired off some gus 3” this se alarmed his fam-— 
ily that he started back to Kansas the next mnorning, going, ney 
by. way of Kingfisher and obtaining a leave of absence. 7 

In the papers is Gammon’s application for this leave, dated June 9, | 
1890; it is sworn to and states that he was unable to plant a crop on 
. the land because of the threats of Vaughn; alleges Vaughn’s disquali- 
fications at time above set out; that Vaughn’s threats prevented him’ 


from living on the land; that both he and his family were greatly . 


frightened by reason of aid threats; that he was afraid of death or 
great bodily harm from Vaughn on a osoat of the latter’s lawless acts 
and threats against. bim—hence he wished leave of absence, etc. The 
statements made in his application were corroborated by Silas Gam- 
mon and J. W. Patterson as from their “own personal knowledge.” 
Leave was accordingly granted from May 8, 1890, to February 8, 1891, 


In the meantime the contest of Vaughn v. Gammon (above teferted i 


to) was tried at Kingfisher. On February 12, 1891, Gammon applied 
for a second leave of absence. In his second a oilicadonl he repeated, | 
substantially, the statements made in his first; and in addition thereto | 
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stated that during his contest with Vaughn, at ‘Kingfisher, one J. W. a 
NeNeal was in attendance thereat in his, Gammon’s, behalf; that dur. 

ing the trial. the said. McNeal “was shot and instantly killed by some 

‘one of the friends and. syinpathizers of said William R. Vaughn.” 7 
Fearful’ that his own life would be lost if he attempted to live on the 
~jJand he asked additional. leave until the contest was finally settled. 


The leave was allowed as prayed . for. -A third application was made | 


for leave of absence on February 16, 1892, again setting forth Vaughn’s 
threats, his own advanced age (67 year s), his want of physical stren oth : 
or courage to reside upon the land in the face of said threats and his 
belief that it meant “death to. him” to reside on the land in the face 
of such threats ete. His. application was corroborated by ‘W. Rh. 
Brownlee, who stated that. o Pee 7 7 
from. facts which. transpired at Eve trial of the roonbest 6 Wm. R. ¥ cali v, 
William Gannon and from threats and statements nm ade by 8 said Vaughn in affiant’s 
hearing, that it would be unsafe and extremely d angerous and foolhardy for William 


Gaminon to mame in a per manent reeiden ce on n the land during the Ponden cy of said — 7 
, -eontest.. ; 


- Endorsed on the application i is tne following: 


Leave of absence allowed to claimant as. ‘requested, for ile: reason: that it is  evi- : 
dent from the allegation of Mr. Gammon, ill this affidavit and. prior. affidavits that 


his life and family isin danger. 
| Ai : B. Ropurts, 


oa . . Ree. 

As seen ioe the Department on Navember 4, 1893, held Vauenn | 
‘disqualified for “ soonerism.” A certified copy of the piece dings of 
Gammon v. Vaughn under the band and seal of the clerk of the district — 
court of Oklahoma county, Oklahoma, shows that on December 27, 


- 1893, Gammon filed his complaint in. the third judicial district of 


Oklahoma against Vaughn in which he recites his equitable ownership 
ot the land and that Vaughn, by reason of threats etc., had kept him 
out of the possession of the premises... A temporary restraining order 
prohibiting Vaughn from interfering with his right of possession and 
occupancy was asked; also that Vaughn be summoned to appear before 

said court, January 16, 1894, and show cause why an order making the 
temporary order perpetual shold not be made by the court, and that 
upon a final hearing he be allowed the sole and exclusive possession 


- of the premises etc. . 


. On Vaughn's application the ae ary restraining order ‘allowed on. 


-Gammon’s petition aforesaid, was vacated and the cause referred to | _ 


rT; G. Chambers, referee, “to try the matters of law and fact” and pre- 


sent his" report, findings and recommendations to the court. The _ 


- report, made on March 5, 1895, was filed and on motion duly affirmed. | 
The judgment rendered was to the effect that Gammon have immediate — 
| possession of the land; that V aughn was a trespasser thereon and that - 
he be perpetually enjoined from in any manner interfering with the full — 
possession of the land by plaintiff; that Vaughn immediately. remove | 
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from the land, co in which; after notice, : a writ issue and the sheriff 


| > remove him. | ae 
Gammon. testified’ Hint as Soot | as he eed ee decision of the | 


Department in his favor (November 4, 1893), he sent. a man. to the - 


premises to build a house; that this man reported to him that Vaughn : 


had the land fenced with, barbed wire and said that he would kill the 


man (or witness) if either one came to the land; that he was not allowed. 


~ to build and he then begaw his suit in ejectment. Vaughn staid on the — 
land until he was forcibly ejected by the sheriff. Gammon thereupon 

and on March 27, 1895, moved with his ey to the land and there- | 

after continuously resided upon it. : : 

_ The testimony taken on V aughn’s protest, together with the facts 
presented in the several applications for leaves of absence, when col- 
sidered in connection with the matters set forth in Gammon’s-petition 

in ejectment and the judgment founded thereon, show conclusively that 

Gammon had reasonable grounds for fear. that Vaughn would either 
kill him or do him or his family bodily harm, if he (Gammon) under- 
took to reside on the land while Vaughn was occupying it. Many of 
these threats were conveyed to him by others. Vaughn intreduced 
several witnesses who testified that they never heard of the. alleged 
threats; but such testimony is.of a negative character and of little or 
no ealaee Vaughn denies making any threats but there is positive tes: 
timony to the effect that he did so—if not by direct words,. by hints 
and innuendoes. The murdering of McNeal at the time and ander the . 
circumstances was of itself sufficient to inspire fear in the mind of a 

~ timid old man such as Gamnion appears to have been. The statement 
made by Vaughn to him that all the land he souls have was 2x6” 

was very suggestive. | E 

Under all these circumstances, and in view of the action taken by 
the local officers upon the several leaves of absence duly applied for and 
allowed, Gammon’s absences from the land were excusable. | 

‘Finally, did he enter the land in behalf of another? The evidence 
on that point fails to show that he did. When asked the question if he 

did not state that he was going to file on the land for his grandson, he 

_ said he did not make the statement for his grandson had already fled 
ona tract for himself. On this point witness W. A. O’Brien testified — 
that in a general conversation addressed to several persons, he heard | 

Gammon say he was going to file on a piece of land “for his grandson 


_ or his son-in-law, I would not be positive which.” T. W. McFowell 
- says that in Kingfisher in 1890 he heard Gammon say in general con- — 


versation that he “filed on it for his grandson, that was all as near as 
I can remember;” on cross-examination this witness said he passed | 
Gammon and others in the street and while passing heard said state- 
inents. The testimony of. these two. witnesses is too uncertain and 


indefinite to support the charge that the entryman took the land for _ 


another, especially in the presence of the positive denial of the latter, 
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and the fur ther: fact that the grandson, for whom it is alleged | the land | 
was entered, had entered a tract in hisown name. ~~ 
_ After carefully considering the testimony in the record, wad sete - 
| all counsel has so ably ee in favor of Vaughn and against Gam- | 
mon, it must be held: ; : | | 

1. That Gammon was a qualified entryman:. | | 
2 That Vaughn disqualified himself by being in the territory during 
: the prohibited period aud i in fale to go out and make the race > with 
others... | [72 

3. That Gammon’s absences from the land for ther reasons s stated are . 
excusable, and he ee Fle ; 7 , | | 
4, That Gammon entered the and for his own use “gd penane 
It appears that on June 28, 1897, Gammon moved the acceptance of 
his final proof, offered January 18, 1896, and at the same time tendered 
in payment for the land $1.25 an acre. He will be duly notified that . 
the payment will now be received, and certificate will issue, under proof 

of residence and MNprovomonte ae aa! offered, uaPOn his nna new | 
final affidavit. | : 

It appears that on Febr wary. 4, 1396, the Prete ina receiver rejected 
the application of Phillip header to able homestead entry of the land, 
and that your office in the decision appealed. from affirmed that action 
because the land was covered ‘by Gammon’s entry. Leedom’s further 
appeal. bring’ the case here. —Leedom filed his affidavit of contest 
against said entry, alleging failure on Gammon’ S part to establish or 
maintain a residence, ete.. 

From the recitals in the decision above set forth, detailing in full 
Gammon’s acts of settlement and residence, and the judgment rendered 
‘thereon holding that bis absences were exensable, it is apparent that 
another contest involving an issue ye tried should not be allowed. 
-Leedom’s appeal is accordingly dismissed. 

' The decision appealed from.is reversed. _ 


- ENTRY BY REGISLER—SECTION 2287 R. SL 
SNYDER v. BARRETT. 


The right of a foieetender ‘who after settlement and her is appointed register, to 

perfect title to the jaad ‘under the preemption laws,” as prov ided in section . 
2987 R. S., is not defeated by the repeal of the preemption statutes, for said — 

phrase as used in such section is not limited in its meaning to the preemption 

_ Jaw as such, but used to indicate a preferred right of purchase similar to that 

conferred by the pre- -eraption Jaw. — 3 


Acting g Secretary Ryan to the Cae of ae eons al ‘Land Office | 
(Ww. V.D.) September 23, 1898. (GB. G.) | 


| On February 24, 1894, the defendant Michael J. Barrett made home- | 
stead suey for the SW. 4 : of Sec. 14, T. 140, R. 64 Wey Fargo, North. 
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Dakota, after a Sackoetel contest. ag gainst the enuy of one J obnson R. | 
Darrock, embracing said tract. 


On September 8 8, 1894, one Josephine Nichols. initiated. a contest 


against the said one of Barrett, alleging that he had wholly aban. 
—doned said tract of land and. had not settled upon and cultivated the 
same as required by law. i 
The Department, on October 3, 1896 damepontedy: avaine fie action 
of your office dismissing: Nicholes contest found from the testimon 
the following facts: That a large part.of the tract was broken in the 
autumn of 1892, and nearly all of the balance in the spring of 1894, 
when it was seeded to wheat, oats, millet, and.a.garden. made; that a_ 
cellar was dug during the summer of 1894; rock hauled for a founda- 
tion, and a house, with a kitchen attached, twelve by sixteen feet, 
brought upon the land in the month of July; that Barrett moved upon 


‘the land with his family, on August 20, 1894, and lived there until he 7 


went to Minot, where he had. been appointed: yegister of the United. 
States land office; that during the season of 1894 he made six hundred 
- bushels of wheat, ‘Seven hundred and seventy bushels of oats, and. fitty 
tons of millet, besides vegetables. _ ~ : 
That case was finally closed December 15, 1896. | | 
On September 28, 1897, Barrett filed his notice of intention e submit | 
final proof on November 16, 1897, which notice was aay posted and — 
published according to law. | | 
On November 15, 1897,. Edwin Snyder filed i in the local office his 
- protest against allowing sa proof, as follows: 7 


That said Michael J. Barrett has failed to make vetelemantee on said land prior to 
making said entry, ahd to follow up said settlement or any settlement whatever on. 
said land by inbabitancy in good faith and establish his residence. thereon to the 
exclusion of a home elsewhere within six mouths next subsequent to date of said - 
entry. That he and his family, consisting of a wife and children, have resided in - 
said Jamestown, in said county and State, prior and since date of said entry. for six . 
_ years last past and until he moved therefrom ‘to Minot, North Dakota, to which 
place he had been appointed register of the United States laud office; that since he 
has been succeeded in said iand oftice he has... . wholly failed to establish or 
return to, or maintain a residence on said land, and is not at present a resident in 
person or any member of his family thereon, That there is no habitable house or — 
dwelling on said land, and has not been since date of said entry. That when he 
claimed he moved on said land, August 20, 1894, he went thereto for the purpose of 
hunting prairie chickens, and stayed over night in the depleted old honse, now | 
unoccupied by any one, nor is there any household goods or furniture therein and 
has not been since date of said entry; that said tract of land is situated about two 
miles distant from said Jamestown, North Dakota; that said entry is made in bad 
faith and for the purpose of speculation, and not ‘for the purpose of actnal settle- 
nent, cultivation-and a home to the exclusion of a home elsewhere. 

That he has repeatedly tried to sell the same and offered to sell it to different 
- persons and to deponent since making: said entry for the sum of twelve liundred - 
($1200.00) dollars. That said entry was not honestly made in good faith; that - 
notice of .... intention, to make final proof has been duly issued “pafore: John 
Knauf, county judge, at Jamesto wu, North Dakota, on November 16, 1897; thatthe 
wituesses named in. said notice are not persons residing next nearest to.the land 
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- iny oresas that five years have not siupaedse since ‘the ate of sat entry ; that itis 
_ breaking claimed to have been done by said entryman in the autumn and spring of 


- 1892, was not done or caused to have been done by him, and said tra ct was covered at 


- that time by the timber culture entry number 11,558, J ohnson R. Darrach, ‘That in 
view of the allegations herein set forth deponent protests against allowing said proof 
of record; that he is ready to prove that at such time and place as may be named by 
the register and receiver for hearing said case, and he therefore asks to be allowed to _ 
prove said. allegations that entry number. 20,911, F ebruary. 24, 1894, may be declared : 
canceled and for feited to the United States. < 


The local officers refused to issue notice on ‘this protest: but informéa 
the attorney for Snyder that the protestant must appear aut the time 


an and place named in the final proof notice. 
‘It appears that another anc different attorney atbandéd ce final _ 


proof proceedings | on November 16, 1897, and, representing the attorney _ 
who filed said protest, on hehalf of Snyder requested that the hearing’ 
be adjourned until the next day. Barrett beiug present with his wit- — 
7 nesses this request was refused, but the attorney present was requested 
to cross-examine Barrett and his witnesses, which he refused to do. 
| Barrett’s final proofswas duly received by the local officers on Novem- _ 
ber 17, 1897, at which time he appeared in person and tendered the sum 
of $400 pabenase money and $1.50 testimony fee, which were refused, 
because another protest had been filed by Snyder on that day. This 
second protest does not goto the merits of the controversy, but is in 
the nature of a protest against the action of the officer before whom 
_ the final proof was taken in refusing the continuance asked for, and 
insisted, in view of the matters therein set. out, “that the register 
and receiver issue a notice citing the claimant to appear at a_ date 
named .and show cause why his entry should not be canceled to the 
United States.” | 
The local officers approved the ae submitted, and recommended 
that the usual certificate In such cases issue, 
- Snyder appealed ; whereupon, your office on April 14, 1898, aiemineed | 


~ his coutest and directed. the local officers to issue te Barr ait a final | 


certificate and receipt upon the payment of. the et Oe fees and 


- purchase money. 


The appeal of may aer to the Department contains two specifications : 
of error: 


ay The said decision is sonbrats to scistiie laws and regulations of the Interior 
Department as to. the rights between a homestead claimant and the government. 

(2) It was gross error to dismiss the protest and contest of acapella based on his . 
duly corroborated affidavit showing a& prima facie cause of action against the 


- defendant i in which. the government is an interested party. 


| This appeal 1 is out of time, and might well be dismissed for that rea- 
son, but inasmuch as the protest alleges. fraud and irregularities 1 inthe — 


i procedure by which Barrett is attempting to acquire title: to govern- 


ment land, the case has been considered on its merits. 7 
The niotestant does not allege an interest in the land, but appears a 
as s the friend . the government; 7 it is therefore Dot material whether 
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ite final: “proof officer erred in ‘refusing to grant a continuance, nor 


whether the local officers erred in refusing to order a hearing, unless 

the Department is of Opinion that a prima facie showing has. been 
made that the entryman has failed to comply with the law. _ _ 
Every question going to the good faith and sufficiency of this entry- 


man’s settlement, residence aud cultivation of the land in controversy 


up to the date of his appointment as register of the land office at Minot 
has been. finally adjudicated in his favor, after a. protracted | litigation. 
He had, up to October 13, 1894, complied with the law. At that time — 
ne moved his family from the land to the town of Minot, North Dakota. 


It appears that he was register of the United States land office at that. 


place, fr om August 8, 1894, till October 23, 1897, that during the time 


. he was such offi cer he had the land gultivatied, and that his improve- 


ments, including a dwelling house on the tract, are cee at least 
$1000. ; ee , | 
~ he law requires registers apa receivers to nesiae at the ieee where 
their office is kept. This makes it impossible, in many instances, fora | 
homesteader who has. been appointed to such office to continue his resi- » 
dence upon bis homestead, aud in view of this, section 2287 of the 
Revised Statutes was enacted. whereby it is provided that: | 

Any bona-fide settler under the homestead or preemption. laws of the United States 
who has filed the proper application to enter not ‘to exceed one quarter-section of 
the public lands in any district land-office, and, who has been subsequently appointed _ 
a register or receiver, may perfect the title to the land under the preemption laws by — 


furnishing the proofs and making the payments required by law, to the satisfaction 
of the Commissioner of the General Land-Offiee. : 


The case of Barrett is within this section. H Sane a bone fide set- 
tler under the homestead law, had filed a proper application and made 
entry of a quarter section of the public. domain, was subsequently: 
appointed a register, and has furnished proofs the essential portions of | 
which have already been passed upon favorably by the Department. 
Ifit be said that Barrett may not perfect title to this land under the — 
‘pre-emption laws,” for the reason that these laws were repealed by _ 
the act of March 3, 1891, anc prior to the initiation of his claim to the 
‘land in controversy, the answer is, that the manifest purpose of this” 
section was to award a preference right of purchase to persons within 
its provisions, and although it was provided that such persons should | 


be permitted to perfect title “ under the pre-emption laws,” itis believed. — | 


that the word “pre-emption” as here used is not limited in its meaning | 
to the pre-emption law as such, but may be applied to other cash pur- 
_ chases where the preferred right of purchase is restricted by conditions 
similar to those imposed by the pre- emption law. 

Pre-emption, in its etymological sense, may be-said to be the niving or the right 
to buy before or in preference to any other. person, which differs from its legal sense - 


only in that in law conditions are coupled with and made precedent to the “exercise 
_. of the right, Sa a cs: Panl et al., 22 I. D., 131; 
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| It appearing that Barectis notice Or intention to submit. fibal proof 
was given. before his term of office as: register expired, his case is not 
open to the objection that he failed to avail himself of the benefits of 
the siid section 2287 during his incwnbency. | His final proof is approved, 

and he will be permitted to perfect his uae bpot the payment oF the 


~ government price for the land. 


‘The deci ision 1 appealed from. is affirmed. 
REPAYMENT—DESERT LAND ENTRY—MISt AKE IN DE SCRIPTION, 
| ADOLPHE Netson (On Review). 


The rin of rauayient does uot exist where a desert entry y, on the proof pr Sone, | 
is properly allowed and. its subsequent ean cellation i is due to the discovery that _ 
- through mistake, not the fault of the gover nment, ene entry in fact covers land — 
not reclaimed or intended to be entered. | 

The case of Thomas Madigan, 8 L. D., 188, overruled. 


Acting g Secretar y Ry yan to the Commissioner of the Cua tai O fice, | 


- (W. V.D.) a September 23, 1898. (CSG). 


, ‘Adolph Nelson, through his attorney, has. filed a motion ‘for review - 
of departmental decision of July 22, 1898 (27 L. ‘iD: 272), wherein is — 
affirmed the action of. your office in denyin g his application for pepay” 

. ment ot purchase money paid by him on desert land ey for See. 5 Fed le 
2LN., R.3E., Helena land district, Montana, : 

The facts of the case are fully set ‘forth in the deve rilenan aecinion | 


-veferred to, showing that the land above described and upon which 


proof was made and final certificate and patent issued, was not the land. 
actually irrigated and reclaimed and upon which the entryman has his | 
improvements. _ This mistake, according to entrynian’s own admissions, | 
was due to a surveyor employed by him. The Department therefore 
held that the error did not occur in the allowance of the entry, whichis 
; the act of the government, but in the declaratory statement and proofs. 
submitted by the eutey man, one that. the case is not embraced | in the 
repayment statute. oe 

_Insupport of the motion for review, attention. is called. 6 the case of | 

| Tgnatz Reitober, 22 L, D., 615; but in that case Collins had made home- — 
stead entry of the land and sapeeausntly, Reitober filed what. purported 
to be Collins’ relinquishment, which the local officers accepted as genu- 
ine, and thereupon canceled Collins’ entry upon the: records and per- 
mitted Reitober to.make homestead entry of the same land. In fact. 
the purported relinquishment by Collins was an absolute forgery so 
that the cancellation of his entry was altogether unauthorized and 
could not operate to extinguish it. -Reitober purchased the purported 

 velinquishment from a third party without knowledge of the forgery. 
’ Subsequently, learning the real facts and knowing that a homestead — 
_ entry of land embraced in an unextinguished | prior homestead entry of 
another could not be lawfully. allowed or confirmed, Reitober relia- _ 
quished his own entry and made application for repayment of the fees - 
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and commissions paid by him in waking his entry. - opesnient was — 
allowed, it being held that: Reitober’s entry was erroneously allowed 
and eoald not be confirmed. That case is not applicable here. 
Reference is also made to thé case of Thomas Madigan, 8 L. D., 188, 
in which repayment was allowed in a case, the facts of which are’ very © 
similar to those in the case at bar, but while there seemed to be. a 
Strong equity in Madigan’s favor, as’ there is in Nelson’s favor in the 
case at bar, the. Madigan case does not refer to the repayment statute, 
does not cite any. prior decision or ruling in a similar case, and does © 
not constitute a precedent justifying a departure from the plain and 
unambiguous language of the Ly statute, which reads as 
follows (21 Stati, 237 ‘ | 
Suc. 2. In all cases where Haniesteant ‘or timber- eulture or desert-land entries or | 
— other entries of public lands have heretofore or shall hereafter be canceled for con- . 
‘flict, or where, from any cause, thé entry has been erroneously allowed and can not 
_ be confirmed, the Secretary of the Interior shall cause to be repaid to the person 
who made such entry, or to his heirs or assigns, the fees and commissions, amount 
of purchase money, and excess paid upon the sanie. 


The Madigan case is accordingly overruled as not being in harmony 
with the repayment. statute or the rulings of the Department. 
No error was committed in allowing Nelson’s entry. - ‘The making 
and submitting of the proof was the act of Nelson; the examination 
of the proof and records of the local office and the allowance of the 
entry were the acts of the local officers. Nelscn’s proof was regular 
upon its face, showed due reclamation of the tract described and no 
obstacle to the entry appeared upon the records of the local office. It - 
was therefore properly, and not erroneously, allowed. Nelson intended 
to enter one tract, which he had irrigated and reclaimed, but in fact 
entered another tract which had not been irrigated or reolaiied: and | 
by mistake he made his proof. apply to and describe the tract whieh 
was not reclaimed... This entry had to be canceled because, as was 
subsequently ascertained, the land had not been reclaimed and he 
could not make entry of the other tract because it was withdrawn 
from entry. 2 
This ruling is supported ie a long line of decisions, among which are: 
David Craven, 2 L. D., 683; : : 
Willam E. Creary, 2 ie D., 694; 
Arthur L. Thomas, 13 L, D., 359 5 
W. W. Wishart, a. D., 489: oe 
Louise ©, Grothjan, 23 Th D., 414 ; 
Christopher W. McKelvey, 24 L. D., 536;- 
. Jolin ©, Angell, 24 L.D., 575; | 
George A. Stone, 25 L. D., 110, 111; 
Edward H..Sanford, 26 L. D., 3; - 
Lafayette D. MeDow, 26 L. D.. 283, : 
The Department adheres to its former decision in this case, and 
Nelson's motion for review is denied. 
21673-—VOL 27——29 © 
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| TOWNSITE-SURVEY- —FINAL OATH OF DEPUTY SURVEY oie ; 
Homer Townsrre, 


There i is 10 statutory sathoriy under which a. ere re can be redouulved aS a: 

proper officer before whom a deputy survey or can take the final oath on the 
completion of a survey; hence the survey of a townsite cannot be approved 

| where said oath is administered by such officer. : 


Acting g Seeretary Ri yan to the pennies of the General Land. Office, 
(W.V.D) September 23,1898. (EL BF, B,) 


T have considered the appeal of. deputy surveyor Albert Lascy from 
the decision of your office of March 2, 1897, Buspeniug ee survey 
No. 12, of the townsite of Homer. | 
Said survey was suspended “for thé reason fiat the corners were 
: improperly described, of error in course, and that the final oath of the 
deputy surveyor was not taken before the proper officer.” _ | 
In said decision, your office, after quoting from the field notes of the 
survey, concludes that the witness, corners established on the line of 
ordinary high-water mark are described as being pores the line ot | 


ordinary high- water mark. - 


An examination of the field notes fails to. vaeelogs any: reason for such 
conclusion. The field notes as quoted in said decision state distinctly 
that the survey was commenced at a point at ordinary high-water 
mark ou the beach at the south end of Coal Spit, at which the begin- - 


ning corner was established by a monument set in the ground, from | 


which point, by given courses and distances, the water of Kachekmak 
Bay and Cooks Inlet was meandered, along the line at ordinary. high- 
water mark, The position of the witness corner relative to the begin- | 
ning corner is stated in the field notes to be north 1.50 chains distant, 
' var. 20° east, which would place it above hi gh- water mark, and it is so. 
laid down in the plat. In course No. 10 the deflective angle was by 
clerical error given as 12° 24/ to the left. This should have been 22° 22' 
to the left, and has been since cor rected to cormesnone with the engine! 
notes. | | : 
This survey was also wicnenien for the reason fiat the final aan of De 
the deputy surveyor was taken before a notary publie, an officer not 
authorized by paragraph 11 of the Manual of Instructions to administer 
the final oath to deputy surveyors. The exclusion of notaries public. 
from the list of officers before whom such oath nay be taken was made 
in view of the decision of the court in the case of the United States ». 
Hall, 181 U.S., 50, in which it was. held that no statute of the United. 
States authorizes eters public to administer an oath to a deputy sur- 
 veyor of the United States in regard to’ the manuer in which he has 


fulfilled a contract for surveying public land. 


Section 2231 Revised Statutes requires that upon the outa of a 
survey the deputy surveyor shall take and subscribe an oath that 
the survey has been faithfully and correctly executed meso ne to law 
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| and fie taeenaetons of the surveyor. seenlenal: This oath can “only be | 
taken before an officer authorized by the statute to administer such am — 
~ oath, so that the affiant would be subject to the pains ane penalties for: 
false swearing, as provided for by the statute. i i 
- Although it is. alleged by this appellant that. the. expense which 
would. be incurred in appearing before an officer authorized by para- 
graph 11 of the Manual of Instructions would be so great as to render — 
his service unprofitable, if it did not entail. upon him an absolute loss, — 
_ there is no power in the Depar tment to modify the instructions in. this = 
- respect, in view of the positive requirement of the law ane decision of 
the court above referred to. : 
Upon a final oath being executed before an officer designated in said _ 
_ paragraph 11 the survey will be approved. - 
_ The decision of your office of March 2, 1897, is modified | accordingly. 


ALASKAN LANDS—FENAL PROOF—OCCUPANCY. 
ALASKA IMPROVEMENT Co, 


Under the act of 3 May 1d, 1898, the. testimony on final proof may be taken outside 

of Alaska, in the case of a purchase of Jands in said Territory. 

_ Any entry of lands in said Territory for the purpose of trade and manufactures under: ; 
the act of March 3, 1891, must be limited to the land possessed and actually oceu-- 
pied for such purpose. . | 

Acting Secretary y Ryan to the Coninttestonee of the General Land Office; 

(WL Y. D. ae September 23, 1898. a (EB. I, B.): 


_ have considered the appeal of the Alaska Improvement Company — 
from the decision of your office of March 16, 1897, rejecting the final 
proof offered by said company upon its application to purchase the 
land embraced in Alaska survey No, 44, and holding for cancellation 
the cash entry made thereon. | 

Said proof was rejected upon the fllowine sounda® 

First. Because there was no evideuce that the notice of intention to 
make proof remained posted for SME days Drecerine the time of 
making proof. | 

- Second. Because the proof Was taken outside of the ey of 
Alaska ; and— ; 

‘Third. Because the official survey shows that the improvements of 7 
the company do not actually occupy a frontage on the Karluk river of 
more than half of the frontage claimed. 

Since said decision was rendered, the company has filed an 1 affidavit 
showing that the notice of intention to make final proof remained 
posted from August, 1893, until the summer of 1894, which supplies 
the required proof as to the sufficiency of notice, . 

The act of May 14, 1898 (30 Stat., 409), pro ovides: 

‘That all affidavits, testimony, proofs, and other papers provided for by this act, | 


and by said act of March third, eighteen hundred and ninety-one, or. by any depar t-: 
mental or executive regulation thereunder, by depositions or otherwise, under c com- 
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mission. ee the register eat receiver . the inna office enn may have] been or | 


may hereafter be taken and sworn to any where in the United States, before any 


court, judge or other officer authorized by law to administer oaths, shall be = 


admitted in evidence as if taken before the register ae receiver of the proper local 
land office. 

~ Under authority of. this act the testimony of the witnesses taken i in 
- San Francisco should be considered. si at 

The water frout possessed and occupied by the company as Mowe by 


this survey, is, as stated i in the decision of your office less than one-half. 


of the frontage claimed, An entry of lands in Alaska for the purpose 


of trade or manufactures, under the act of March 8, 1891 (26 Stat., - 


1095), under which this’ entry was made, must be limited to the land. 
- possessed and actually occupied for such purpose, | mem G. preys 26 
L, D., 305, and authorities therein cited. 


You ill therefore notify claimant that the ‘survey must: ie acaded ar 


SO as to cover ouly the land actually used aud occupied by it for trade 


or manufactures, and upon default of compliance herewith, within a 


oe time, of Which you shall give monica) the enuy will: be 
| aoe 


REPAY MENT—DOUBLE MINIMUM EXCESS. 


“Krriy MAYNARD. os 


| An application for the repay ment of double minimum excess is “properly aiigwable) 


if the land “pur chased is found not to be within the limits of a railroad grant, 


— though it may have been within the limits. of an ‘unrevoked withdrawal at the 7“ 


date of purchase. = 


Secretary Bliss to the Commissioner of the Gener cel Land Office, Reniewber 
(WAV.D) a 24, 1898. i (BW. 


An appeal has been filed aan your office decision of Oétober 17, 1896, 


| aeiving the application of Kitty Maynard, widow of John ©. Maynard, , 


for repayment of the double minimum excess paid on San Francisco, 


California, cash entry No. 1743, dated June 27, 1868, covering lot 1,N.3_ 
SW. i and SW.4S8SW, 4, Sec. 18,7. 58., RB. 4 W., for the reason that 


at. fie date of said purchase fis land we properly rated at $2.50 per 
acre, being within the limits of the grants for the Central Pacific and 
Southern Pacific Railoads. | 


This tract is within the limits of the wieawal andeied by letter of | 


‘December. 23, 1864, based upon the map of general, route filed by the 
Central Pacific R. R. on December 8th, 1864, and is opposite the poe 
tion between San Francisco and San Jose. 


By the act of July 1, 1862 (12 Stat., 489), the Central Pacific iAiiroad. 


Company was authorized to construct a railroad and telegraph line 
from the Pacific coast at or near San Francisco or the navigable waters 


of the Sacramento ENoe to the eastern boundary of California. See 


section 9, 


On December Ot, 1362, it filed its oe of the : act, having prior | 
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thereto, to wif, on June 30, 1862, filed a map designating the general 
- route of the rend from Sacramento to the big bend of the Tunes river - 
in the then Territory of Nevada. 

Immediately following the passage of the amendatory act of J me 2, 
‘1864 (13 Stat., 356), a corrected map showing the general route between’: 
_ the same termini was filed and your office was instructed to make with- 

drawal thereon July 6, 1864. oo 

Prior to the passage of said amendatory act the San Praeses and 
San Jose Railroad Compauy bad constructed a railroad between San 
Francisco and San Jose, and on July 9, 1864, said company filed a map 
of its road upon which withdrawal was requested. 

Jt might be here stated that on December 4, 1862, the Central Pacife 
Railroad Company assigned to Timothy Dame et a the right to con- 
struct that portion of the road between Sacramento and San Francisco 
by way of San Jose. Timothy Dame aiid associates adopted articles of 
association under the name of the Western Pacific Railroad Company, _ 
and thereafter assigned to the San Francisco and San: Jose Railroad | 
Company the right to build the road between San Francisco and San. | 
JOSe. | 

On Oétober Bi: 1864, the Central Pacific Railroad nee sGuied 
to the San Franpince and San Jose Railroad Com pany whatever rights 


it: acquired under the acts of July. 1, 1862, and July 2, 1864, to construct : 7 


a railroad between San Francisco ane San Jose. 
No action was taken upon the request made by the San eae oes 
and San Jose Railroad Company for a withdrawal on its map filed July 
9, 1864, and on December 9, 1864, the Central Pacific Railroad Com- 
pany filed a map designating at Souite: from San Francisco by way of 
San Jose to Sacramento, upon which a Veal Was directed on 
December 14, 1864. —_ 3 z: 7 
It was upon this order that the siehatawal was made which ieded | 
the tract in question within. its limits. -2 eS 
Upon the consideration of the question as to the rights of the Sai i 
Francisco and San Jose and the Central Pacific Railroad Companies 
to a grant for the portion of the road between San Francisco and San | 
Jose it was held in departmental decision of October 31, 1867, in view 
of the proviso to section 11 of the act of July 2, 1864, which reads: » 
Provided, also, That no land granted by this act shall be conveyed to any party or 
parties, and no bonds shall be issued to any company or companies, party or parties, | 
on account of any road or part thereof, made prior to the passage of the act to 


| which this act is an amendment, or made subsequent thereto under the provisions 
_ of any act or‘acts other than this act, and the act amended by this act. 


that a grant was not made on account of the road constructed by the 
San Francisco and San Jose Railroad Company, between said points, - 
and the claim made by the San Francisco and San Jose Railroad Com- 
/ pany as assignee of the Central Pacific Railroad Company, was denied ; 
further, the order of withdrawal made upon the map filed by the Cen- 
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ae a ‘tral Pacific Railroad Company: in ‘December, 1864, Was revoked ie the 


lands order ed. restored,. on November 12, 1867. 


Under the grant made by the act of J uly Zi 1366 (14 Stat. 292), to s 


_ did i in. the building of a railr oad from a connection: with the Alantis 


| and Pacific Railroad near the eastern boundary of. California to San: 


_ Francisco, the Southern Pacific Railroad Company on January 3, 1867, 


- filed a map of general route. from. San Francisco via San J ose to the : 


Colorado river, upon which withdrawal was: order ed to be made. . 
Due to the previous withdrawal in 1864, upon the map of ceneral : 
-xoute of the Central Pacific Railroad, the withdrawal on account of | 
the location of the Southern Pacific Railroad began at San Jose. 
This company claimed a right to a grant from San Francisco by way — 


of San. Jose to the Colorado River, and presumably for that reason the 


: restoration was not made following the direction Bene in es | 
1867. | | | 
The claim of ae Souther n Pacific Railr oad Goipany was considered 
July 14, 1868, and it was held that the designation of general route 
shown upon the map filed January 3, 1867, was not in confor mity with 
law and the order previously given for a withdrawal thereon was 
revoked. The revocation was subsequently suspended as to the por- 
tion of the road between San Jose and the Colorado River, but. the 
order for-restoration between San Francisco and San Jose stood and 
on August 31,1805, your office ordered the restoration of the lands 
between the ponits last mentioned. Since this restoration it does not 
appear that either the Central Pacific or Southern Pacific railroads © 
have laid claim to a grant between the last mentioned points. 
— It results from previous adjudications that neither the Central Pacific. 
_ Railroad Company nor the Southern Pacific Railroad Company ever 
made a valid location. between San Francisco and Sau Jose, and if 
either had a grant between said points, which is not admitted, the 
same has been forfeited for failure to coustruct the road prior.to Sep- 
tember 29, 1890, the date of the general forfeiture act, and while the 
land entered by Maynard was within the limits of a withdrawal which 
had not been revoked at the date of his purchase, yet it must be held 
that the tract purchased has been found not to be within the limits of | 
a railroad land grant, and the application for repayment of the double 
minimum excess should be allowed under. section 2 of the act of June. 


_ x 16, 1880 (21 Stat., 287). 


“Your office decision is therefore er and. the application should 
be certified for repayment | 7 
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INDIAN LANDS—ALLOTMENT—TREATY RIGHTS. 
HAYDEN ¢ vw. TINGLEY ET ais 


- The fle announced in ine: case of Adame v. George, 24 L. D. 494, that the action of 
the office of Indian Affairs on allotments is conclusive, so far as the General 
Land Office is concerned, as to the right of the Indian, is an administrative 
regulation as between the Office of Indian Affairs and the General Land Office, 
bunt does not limit the authority of the Department to see that the lands are - 
properly disposed of, and that the allotments are properly allowed.. 


The rights of persons protected under article 6 of the agreement ratified May 1, 1888, 
became fixed on the ratification of said agreement, and the subsequent. reserva- 
tion, as a hay reserve, of lands sur rounding those settled upon by members of a 
tribe Senne said agr eement, will not atfect Tights SO provecveds:: 


Sei etn yo Bliss ia Hie Commissioner of ‘ie: Gea al Land Office, Septem- - : —_ 


(W.V.D.) Ber 24,1898. (CTW 


| -On February 6, 1889, Robert Ss. ‘Tingley filed Indian allotment appli. | 
cation No. 15, under act of February 8, 1887 (24 Stat., 388), for unsur- 
veyed land, which was adjusted August 22, 1896, to. the SW. 4 of the 


SE. £ of Soe: 8, and the NW. £ of the NE. 4 of Sec. 17, T. 28 N,, -B. 


13 E., Helena land district, Montana, and on he same day Oliver GC. 
Tin slay filed Indian allotment No. 16 for unsurveyed land, which was -- 

adjusted to the SE, 4 of the SE. 4 of Sec. 8, and the NE.4 ofthe NE.4 - 

of Sec. 17, same township and range. Said allotments were approved 
by the epee ment June 28,1892, 

On June 2, 1896, Willian: Hayden was permitted to make desert land 

| entry No. 3931 for unsurveyed land, which was adjusted August 22, 


1896, to the SW. 4 of the SE. 4, the BE. 4 of the SE. 4, and the SE. tof | 


the NE. fof Sec. 8, T. 28 N,R. 18 H,, Helena land district, Montana. 

It appears that said desert land entry conflicts with allotments Nos. 
15 and 16 of O. C. and Robert S. Tingley, as to the SW. 4 of the SE.4 - 
and the SH. tof the SE.4 of Sec. 8. Based on such conflict, your — 
office, on December, 30, 1896, held Hayden's desert land entry for 
cancellation. | 

The case is before the Department on the ate bg Hayden from 
_ your office decision, in which error is alleged as follows: 


1. In failing to observe and give due effect to the fact that at the date of the — 
alleg ed approval of said Indian allotments by the Secretary of the Interior on June 
28, 1892, the land in question was unsurveyed. - 

2, Beene, at the date of appellant’s entry (June 2, 1896) the land in question was 
vacant, unappropriated public lands of the United States, land wholly unimproved. 

3. Because neither at said date nor previously was the land in question in the: 
possession of said Robert 8. Tingley or O. C, Tingley, or either of them, nor had 
either of said parties settled upon, occupied, resided upon or improved any pee 
of the said land. 


4, Because there was nothing upon the land in question, either by way of improve- . ‘. 


ment, adverse possession, marking of boundaries, or otherwise, which could have 
operated as notice to appellant that the said Jand was claimed be the said Tingleys, - 
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- or either of thém, and appeliont was wholly ignorant of any claim of ania partios 
_. thereto. _ ; 
5. Because in the absence of - prior océnpation of said janetc or nectenuae upon or 
improvement thereof by the said ‘Tingleys, or.either of them, or some notice to 
appellant that they claimed the-same, it would be unjust and wholly without legal 
_- anthority to deprive appellant-of the rights ve by. his entry, aud to award the’ 
same to the said Tingleys, or either of them. 
ao Because appellant made his said entry i in ignorance of any claim of the said 
- ttingleys, or either of them, thereto, that in all respeets he has conformed to the — 
law in connection with the same and has improved and regimen said land from its 
_ desert character. : 
7, Beeause the sainabneak of fhe at fade allotments No. 15 and No. 16 on 
hae ust 22 , 1896, and. subsequently to‘appellant’s said entry, was in violation of the ; 
rights previously acquired by him to the land in controversy, and in effect is an. 
attempt to deprive him of his property without due BEqvess of few: pee 


On August 16, 1898, supplemental grounds of error, enlarging upon. 
those first filed, were. filed, together with a brief me argument by | 
“ counsel for Hayden, and accompanied by affidavits 1 in support: of oe 
~ request that a hearing be ordered. : 
It is alleged that the Tingleys are the diildres of “white mah by a 
-quarter-breed Indian woman and have never sustained tribal relations 
with any Indians or resided on any Indian reservation, and that they 
had not settled upon the land mentioned in their respective allotment 
applications on May 1, 1888, the date of the act confirming the agree- 
ment by which the land was ceded, or at nue date when’ their applica- 
tious were filed. | 

The applications were made as under the act of ienatiats 8, 1887 
(24 Stat., 888), and no reference is therein made to the agreement of 
May 1,.1888 (25 Stat., 113), now relied upon as the basis of their 
claims, Article six of said agreement, inter alia, declares: . 


It is further agreed that any Indian belonging to either of the tribes or bands, | 
parties hereto, who had, at the date of the execution of this agreement. by the 
tribe or band to which he belongs, settled upon and made valnable improvements 
upon any of the lands ceded to the United States under the provisions of this 
agreement, shall be entitled, upon application to the local land ‘office for the dis- 
trict in which the lands are located, to have the same allotted to him or her, and to 
his or her children, in- quantity as follows: To the head of the family, one hundred 
and sixty acres; to each child over eighteen years of age, eighty acres; to each 


child under eighteen years of age, forty acres; and the. grant to such Tndyans shall 


~ be adjusted oe the survey of the lands so as to conform thereto. 


Reference to the affidavits. filed with the. applications a the bao: 
Tingleys shows that they did not allege settlement upon the land at | 
the date of the agreement by which it was ceded, and there would — 
_ therefore seem to have been no adjudication of the fact that they were - 
sueb settlers at that time, or entitled to allotments under the sixth 
article of said agreement. It is conceded that the tracts involved 
formed a part of the Fort Assiniboine military reservation, created by 
executive order of March 2, 1880, that they were released from reserva- 
| tion ‘by executive order of} May ay a) but were again reserved by 
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| executive order of September 25, 1888, for military purposes, as a hay 


_ teserve. As this order was of foree at the date, February 6, 1889, ‘ | 
when the Tingleys filed their allotment applications under the act of 2 ' 


February 8, 1887, the lands were not subject to such applications, | 
except specifically . under the sixth a of the agreement, before _ 


- cited. 


ments having. beep allowed and | approved by the Department, the 
matter is res judicata under the authority of the case of Adams v. 
| George (24 L. D., 424), and can not now be for ther considered. 
The rule. eueoune a in that case is an administrative regulation, 
applicable as between your office and the Office of Indian Affairs, in 
reference to allotments, but does not operate as a limitation on the 
authority of the Department to see that the lands are properly dis-. 
posed of, and the allotments not unlawfully alowed. it 
. The objection that the lands in question were not subject. to allotment | 


It is “objected, however, by counsel for the aide that the allot- . abs 


under the act of February 8, 1887, at the time the applications were ~ 


made, is met by the suggestion: that they were subject to allotment 
under the sixth article of the agreement: before referred to, and that 


_ the allottees can lose 1 no ments by having used a wrong form of appli- ~ 


cation. 


There is ereat force in this Suge ection aA no doubt is entertained = 


but said allotments should: stand, if they are: valid under said article 
six of the agreement of May 1, 1888; but for the reason that the allot-— 
- nent applications fail to nllese es state of facts as would. constitute | 
a right under that article, the desert land entryman should be allowed 


to show that such facts do not exist, if he can, and-to the end that he 
may be heard as to the truth of: his alleg gations a hearing seems to be . 


: necessary. 
Upon the ratification of the tricaucet made with fhe ‘Gidians by 


x Congress, the rights of persons, under article six of the agreement, 


were fixed, and the subsequent reservation of lands as a hay reserve, 
surr paneling those settled upon by members of a tribe siguing the agree- 
ment, did not change or affect the rights of such persons. | 7 
It is suggested by counsel fot - allottees, based on the fact that the 
_ tracts in question were: included in a hay reservation, and upon an 
extract from a letter written by Louise Tingley, mother of the allot- | 
tees, that they are not, and never were, desert lands, but are low-] ying 
lands, which have aay, without artificial irrigation, roeuces crops) 
of natural hay. . | 
Asa hearing is to. be had, the inp octieation ‘should extend. to and: 
include inquiry into the character of the land at me: time Hay ‘den’s 7 
desert-land entry was made. | . 
The case is accordingly remanded for further action and your tice 7 
is directed to order a hearing, at which Hay den may offer proof in sup- 
port of his allegations, and at which the allottees may offer proof as to. 
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: the character of the land before and at the time of Hayden's desert | 
- land entry. 

Yon will aiso give notice of the Jiedring, Hien ordered, to the Com: | 

: missioner of Indian Affair S, that a special agent may be present a at the 
~ hearin g to look after. the interests of said allottees,. 

oon office decision is: modified to confor m her eto. 


—— 


| Renswaw v Honcomtn, 


Motion for review of sf depatitiantal decision of J nly 1, 1 1898, 2 a D:, * 
131, denied by ee oe September 24, 1898. . oo 


OKLAHOMA J LAN DES— ACT OF SUTTLEMENT, 
aera v. Lone. 


A stake, bearing a flag, ‘ased on the day of opening to foie onte an aigal on, and 

claim to the land on which it is placed, as against competing. settlers on said 

_ day, will not be available as against subsequent acttlers, if not followed within © 
| a reason able time by acts showing an in tention to make. a. -bona fide settlement. 


a - Seer etary Bliss to the Commissioner of the General Land ave: September a 


(WWD) 26, 1898, (L. L, B.) 


J ames. K, Pope has appealed from your offtee fenieion of December 3 


14, 1896, holding for cancellation his homestead entry for the NE, } of — - 


“See. 15, T. 22 N., R. 10 W,, pokes Onlanone) on. the contest of Lott A. . 
Slane alaiming anor settlement. | 
_Long’s entry was made November 1, 1893, his application made Ou6 
ber 23, 1893, having been suenended in the meantime to await the | 
| production of his booth certificate. | 
Slane’s contest was initiated December 12, 1893, oat the cee was - 
not had until May 6, 1895. Slane made the race for the land on the day 


of the opening, 16th of September, 1893,.and reached the tract about 


8 or 4 0’clock on the afternoon of that day. There was no other race 
claimant, and his right to the land was not disputed until October 28, 
when: Long offered to enter it. At the trial no evidence was intr oduced 


- for the contestant except his own testimony, and his affidavit for a con- 


tinuance stating what some other witnesses would testify if they were | 
‘present, the defense having admitted that they would so testify in order — 
to avoid a continuance. According to his testimony he remained on- 


the claim “about four days” when he went back to where he had been | 


living in the Chickasaw N ation about a hundred miles distant after his 
“things to move back.” During the four days that he remained on the — 
land he stuck a stake with a ‘flag attached to it and threw up a mound © 
around it, dug a hole in the bed or bank of Indian Creek about two feet. 
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deep, when he procured water, then enew ed an ax from old man Dug- | 

ger and trimmed up some jack oaks and cut out the small underbrush 

on about two and one-half acres where he intended to. place his house. 
These are the acts.of settlement that he claims to have performed prior 
_to starting for the Chickasaw Nation. He gives the date of his return - 
at about November 5th following, but the best evidence is that he did 
not return until the 11th of November. His excuse for not returning 
: ‘sooner is as follows: | | 
First high water in the South Canadian river; it had washed ont both the Sante : 
_ Fe and Rock Island railroad bridges that er eased that river, and it was about two 
weeks before it could be crossed with a wagon. 

Q. Any other canse?—A. I was sick also. I started back and the river being up I 
turned and went back to where I was stopping (in Chickasaw. Nation) waiting there | 
_ for the river to get so I could cross it,’ I hecame sick and unable to travel for about . 
fifteen days. After I was able to any ee I. got what few things Thad together and : 
started up here. . 
| On. Cross- scanner ie admitted that he could have maken the | 
- train or been ferried across the river and would have done so if he had 

known that anyone else was on his claim. His testimony is supported - | 
by his affidavit for continuance in which he Sets oub what he would be — 
able to prove by the testimony of five absent witnesses. - One Helmne 
would say that when he (Slane) was on his way back to the Chickasaw | 
Nation he left with Helmne his pony .and told him that he would 
return to his claim in a week or ten days. That Farragus Dugger and 


Annie Ray if present would testify to his presence on the land on the. — 
16th of September, 1893, and for several days thereafter and that he 


was “improving, occupying and claiming said land as his homestead” 
and that there-was no other occupant of the land at that time, and 
that Annie Ray would further testify that, | | 

She heard old man Dugger the father of Farragus bagedh tell Long before he 


Long filed on the land; that this affiant had taken the Jand in dispute ».., and 
that said Long said he aia not care; , 7 


and that both said ‘last. mentioned witnesses would ‘teatity that Slane 


retarned to the land about November 5, 1893, and has resided upon 
and improved the saine since said date. That P. M. Burge and Henry 
Holt would testify that affiant returned to the Chickasaw Nation about 
the 25th of September, 1893, aud was detained from starting back to the — 
strip by high water in the Cimarron and Canadian rivers for about 
ten days; that when the water went down he was taken sick and was 
not able to proceed for fifteen days; that said Burge would further tes- 
tify that he was a physician and attended affiant in his sickness, and 
that affiant started to return to his claim before said sickness came 
upon him, and that it was upon his’ return from the Canadian river 
that said sickness overcame him. : : 


A careful serntiny of the testimony does not sustain his claim to ae. 7 
ing trimmed up the trees and cut the small brush from two and a half — 


acres of Jand Prior to leaving for the Indian sore A.P. Hatfield, 
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a witness fo the eanteatee: says that he Sean ce the claim Honoutny 


_-betieen the first and fifteenth of October. (1893) that he crossed it and 


-recrossed it; that he made the examination with a view of taking the 
claim himself: and that the only evidence of a claim to the land was a 


_ stake with a flag on it. That after this: examination he went to Har- 


_per City to get some money to file on. it aud when he came back about 
the 22nd or 23rd, of October he found a man. to do a. little plowing on 
the claim and vont to the land. office to file on: i and there fonnal that 3 

there was an application. to enter already pending. : | 
B, F, Welch, whose claim adjoins this one on the south, and with” 
whom Slane sient and ate from Sunday or Monday after the opening - 
on Saturday until the following Wednesday, when he left for the Chick- © 

asaw Nation, also testifies that he had walked all over the claim hunting 


* and never saw any improvements on the tract up to the 11th (Novem-_ 


ber) and never saw Slane make any improvements prior to the 20th of 
September, when he left as aforesaid. He said he saw him when he 
borrowed the axe from Dugger and that he said he borrowed it to trim — | 


off some trees but was gone with it only about an ‘hour. 


James K. Long, the defendant, says that he examined. the traet thor. 
oughly on the 18th or 19th of October and saw nothing in the nature of 
‘improvements on it, and that he went back on the 20th of October and 
dug a trench in. which to place the foundation of his house, then went 
to Alya and made application to file either on the 22nd or 23rd of the 
‘same month; that his application was suspended to allow him to pro- 
cure his booth certificate which he did and. completed his entry on 
November Ist. In: the meantime between the date of his application 
and his entry he put up his tent on the land and “dug out. the base- 
ment for his house.” He admits seeing a stake with a flag on it when 
he laid claim to the land, but says that he supposed that the claim had 
been abandoned. He also admits having a conversation with Annie 
Ray, but says that it was after he had made his filing; that she said a 
young man by-the name of Slane staked the claim, but AV ROUDOE he ever 
was coming back she was sure she didn’t know. | 

“His brother, F. P. Long, corroborates as to there being no visible 
improvements, and nothing but a flag on the land at the date ot their | 
inspection about the 18th or 19th of October, 1893, oe 
George W. Bennett, a surveyor and lesa or samiied the tract on 


the west line’ where Slane claimed to have cleared about two and one- - 


half acres, and, says there was no noticeable evidence of such clearing — 


or trimming of trees; that the “country there looked just the same as _ 


all the rest of it; didn’t have any appearance of having any work 
done;” that he didn’t see. any ax marks on the trees, but that he, Lane, 
might have trimmed some ee but not in sufficient numbers to be | 
noticeable. 
~ The hole that he dug in ‘the seen bed tts — considered as an 
improvement, for he admits himself that.the first high water obliterated 
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| ae Til it is eee that it was Silty for ‘temporar y use. “The only thing 7 


Celained to have been done by him during the four days after the open- | 


‘ng, having the character of a permanent improvement, was the trim- | 


ming of trees, and if he trimmed.any they were so few as. not to be | 


: noticeable by witnesses who examined the land and exainined it for the . 7 
purpose of ascertaining if there were any marks of settlement. Astake | 


- with a flag-on it is a-device conimonly used at the opening to indicate _ 


the arrival on and claim to tle land by the party erecting it, as against ; 


- competing settlers on the day of the opening, and w ill not be available 
as against subsequent settlers if not followed wp. within a reasonable 
time by additional acts evidencing an intention to make a bona Jide 

settlement. Prazier et al. v. Taylor-(24 L. D., 358). a | 

While it might be held that the leaving the stake and flag on the 
land, as shown in evidence, would be sufficient to hold the claim for a 
few days, while the claimant could without unnecessary delay procure 
the necessary appliances for making and continuing actual settlement, © 
it is bélieved that. this would be the utmost limit to which such act 
would serve to protect his rights. Tlre_ record in this case shows, how- 
ever, that the contestant remained away from the land nearly two 
months, for at least twenty days of which time he offers no excuse, and 
during all of which time there was no noticeable evidence of his alleged 
claim to the land except a stake and flag. Tbe evidence shows that 
Slane is a young man, twenty-seven years old, unencumbered with a 
fainily, and no excuse is given for not commencing his improvements 
sooner than he did. 

It is shown in evidence that while ive remained on ie laud directly 
after the opening, he was idle and living at the expense of the settlers 
for a greater part of the time, and altogether his conduct is not caleu- 
lated to impress the Department very favorably. On the other hand, 
Mr. Long, the entryman, has a wife and three children, his improve; 
ments are superior to those of Slane, and he-is shown to have lived up 
to all the requirements of the ia: in residence and improvements. 
rhe fact that there was a flag and stake on the land and that he knew 
it at the time he made application to enter it, is not regarded as an 


evidence of bad faith, because at that time more than a month had 


elapsed since the opening and he wight ressoualy page as he says 
he did, that the claim had heen abandoned. 2% 
The case of Hunter v. Blodgett, 20 L. D., 452, cited in your office 
opinion, and which scems to have been shiciy-relied on to sustain this. 
contest, is not considered pertinent to the issue here involved. In that — 


case four small stakes were set to mark the corners of a foundation for __ 


a house, which was a veritable act of settlement, and but two days 
elapsed between this act of Blodgett and the settlement of Hunter, 
and the only question was as to the sufficiency of the four small stakes — 
to impart notice of Blodgett’s settlement. They were held to be 
Unsutolen’ inasmuch as Hunter claims not to have seen them when 
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~ she ae settlement, “The question here at issue is s whether a stake of . 
any size set to mark his arrival in the race, without other visible acts 
of settlement, is sufticient to. hold the ane for weeks | as ; against ae 

settlement of a subsequent claimant. : : 

The decision appealed from is reversed, the contest dismissed, and 
the entry of Lone is held intact. | 5 | : 


RAILROAD G@RANT-INDEMNITY SELECTION—ADVERSE CLAIM. | 
“NortHErn PACIFIC R. R Oo. v, Duan ET AL, € 4, f 


A ainent indemnity selection admitted of recor d ait the local office re a time when 
the land selected was embraced within a pending application for the right of 
entry, and allowed to stand subject to the completion of said application, isa . 
bar to other disposition of the jana, At such re eppucetton is subse- | 
quently abandoned. : Se 7 | 


_ Secretary Smith to the Commissioner of the’ Canes cel Land Opie, Tine | 
ee : ae cae reones -§ “tH 3 * Ae ye: 


| a have considered the apieal by the Nor thern Padific Railroad Com-. 

pany from your office decision of September. 24, 1895, holding for can- 

— eellation its” indemnity list No. 9, presented June 5, 1885, as to certain 
tracts covered by the applications of Peter Dean ad others: | 

These applications were tendered in February, 1884, and rejected by 
the local officers for conflict with the indemnity withdrawal made. on 
account of the grant for said company. 
| The applicants appealed. Thereafter, to wit, on J une 5, 1885, the 
company made selection of the lands. | 

It having been held that the indemnity sathicawal ordered on 
account of this grant was in violation of law (Northern Pacific R. R. 
Co... Miller, 7 L. D., 100) your office in considering the appeals by Peter - 
Dean and others held that their applications were improperly rejected, 
which holding was sustained by depar mone: decision of March i, 
1893 (not reported). - 

Said decision directed that. “they (the. ciples: will therefore be 
notified of their right to complete their filings upon their applications 
heretofore presented | ane ears aa the company’ Ss: selections will be 
canceled.” 

_ .- This direction was at first constr aed = your office to hold the com- 

- pany’s selections subject to the right of the. applicants named to . 

- complete their filings, and the local officers were, by your office letter — 
of June 26, 1895, directed to notify the applicants that they. would be 
allowed fairty days in which to complete their filings. ee 

From the reports made by the local officers in aust 1895, it 
appears. that, although duly. notified, none of the twenty-seven appli- 


* Not reported in Solis ar with decision. 
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—eants Agnied responded to the notice, thus evidencin g that they had 


abandoned their applications. . 
| Notwithstanding these reports, your. office aceision of September. 24, 
1895, held the company’s selections for cancellation, with a view to 


- recognizing applications tendered by other persons since the company’s 


selection of the lands, basing their action upon the decision made in. 
the case of Southern Pacine R. R, Co. (21 L. D., 423), wherein it was 
said: 


_ The lands within the primary and indemnity limits.aré both granted, the particu- 

lar difference between the two being the time of the attachment of rights. Within 
the primary limits the company’s right attaches upon definite location, while within 
indemnity limits it does not attach until. selection, But any claims that would serve 
to prevent the attachment of rights under the grant to a tract within the primary 
* limits, because existing at the date of definite location, would, by parity of reason- 
ing, if existing at the date of selection -of indemnity land, ‘Serve as a bar to the 
acceptance of such selection. — : 3 


While adhering to the views ‘thus quoted, a farther distinction might 


ees be pointed out between lands within the primary and indemnity limits, 


4.¢., that the former, when once excepted from the grant, remain in that 
condition, whereas, as to the latter, the status of the land at the date 
of eclosion determines the company’s right at that date only. Thatis — 
to say, indemnity ee are ila to selection at any time: when they | 

_ are free. . - 

It must be sree that the etapa: ecieetiod of the lands here — 
involved was approved by the local officers and allowed to go to record, _ 
and the only effect of the decision of March 11, 1895, was to hold said 


selections to be subject to the completion of. fhe applications by Peter 2 | 


Dean and others, presented prior. to. said selection. 


It would be inequitable as well as illegal to hold that a mere 2 applica- . - 


tion to. file, never completed, and under which no right is now being 
asserted, served to reserve the land, and thereby invalidate a selection . 
of the land, in all respects regular as far as shown by the record before’ 
me, to the ond that applications presented. at a date subsequent to the 
selection of the land might take precedence over the selections. ; 
_ The applications presented prior to selection have been abandoned, 

whether before or after selection is not material, suffice it.to say that . 
upon the showing now before me: it must be held that said ale aeanons 
are no bar to the company’s selection. _ 

‘Your office decision is therefore reversed, and the company’s selec- 
tion list of June 5, 1885, will be respected uuless au ancl sufficient 
reason appears for disregarding the same. 


AGA re sspears ie bse aia LANDS. 
“RAILROAD GRANT—-INDEMNITY SELECTION— ADVERSE CLAIM. 


-NortHern PACIFrO hk. R, Co. Vv. FLY. 


If the local siticers erroneously sine a sailvand indemnity selection to go of rec- 
ord during the pendency of a prior adverse claim, it is within. the authority of | 
the Secretary of the Interior to permit such selection to stand, and to give it his 
final approval upon. the payee he abandonment or other elimination of the 

adverse claim. — 

The case of Northern Pacific R. kk. Go. v Loomis, ILL, D. , 395, overruled. 


 Seoretary Bliss to the. Commissioner of the Gener ab Land Office, Septem. 
WeVeDsys. 4. ber 28, 1898. te £. = %, (B. W. C.) 


Gslvin: ce Fly has appealed from: the decision of your office, dated 


May 17, 1895, holding for cancellation his homestead entry covering the 
N.¢ of the Sh. 4 + of Bec. 1d; T. 16 N. RB. 44K, , Walla Walla land district, 
Washington. 

‘The land icceried 1s within the tidomatey limits of the grant to the 
Northern Pacific Railroad company and was covered by an indemnity 
selection which the local officers allowed to go of record March 20, 1884. 

Prior to the presentation of such selection, one J. H. Kincaid tendered 
a timber culture application for this land, which application was, by the 
local officers, rejected for conflict with the indemnity withdrawal made 
on account of this grant, the withdrawal being then recognized, but 
since held to be void and of no effect. 

' Upon appeal your office reversed the action of the local officers and 
the company appealed to this Department, the matter being considered 
in departmental decision of August 11, 1894 (not reported), in which it 
was held that, “upon completion of entry by Kiueaid, the company’s 
selection will be canceled.” 

It now appears that, although duly notified, Kincaid failed to com- 
plete his timber salir entry, and on March il , 1895, the local officers 
permitted Fly to make homestead entry of the ine | 
The decision of your office now under review held this action to be 
erroneous and therefore held said entry for cancellation and Der mitted 
the company ’s selection to remain intact. 
From this action Fly. appeals, and i in the appeal urges that the ¢ com: - 
pany’s rights under its selection must be determined by the condition _ 
of the land at the date of the presentation of ‘its list, and as Kineaid’s 
application was then pending upon appeal and undetermined, the selec- 
tion is invalid and is no-bar to the allowance of lis (Tly’s) Saree 
This contention finds support in departinental decision i in the case of © 

Northern Pacific BR. RB. Co. v Loomis et til. (21 I D. pcre) in which it ves | 

. held (syllabus): | 
The status of a tract of land at the date of its. Scie tion deten mines the right of the | 
company thereunder; and, if at such time there oxists an adver se claim sufficient to 


bar said selection, ihe subsequent abandonment of said adver: se claim can not inure 
to the benefit of si company nuder its selection so made. 
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ait the more nceeat case of Nor thern Pacific R. R. Co. v. Peter Dean 
et al (27 L, ae 462 Ds the same ePesvO was vt esented and therein it. Was: 
~~ held— | a oe Pa ae 
It must Sicatee that the companya selutign of the Jands here involved 7 7 
was approved by the local officers and allowed to go to record, and the ouly effect of 
the decision of Maréh 11, 1895, was to hold said selections to be subject to the com- * 
pletion of the applic ation by Peter Dean and others, presented prior to said selection. - 


It would be inequitable as well as illogical to hold that a mere applicatic on to file, 


never completed, and under which no right is now being asserted, served to reserve — 


the land, and thereby invalidated a selection of the land, in all respects regular as tar ae | 


_as shown by the record before me, to the end that applications presented at a date 


subsequent to the selection of the land might take precedence over the selections... 


~ The applications presented prior to selection have been abandoned, whether afore 


or after selection is not material, suffice it to say that upon the showing now before 


me it must be held that said applications are no bar to the company’s selection. 


After a careful examination of the matter I must adhere to the latter 


ruling, which seems to conform to. the general practice of this Depart- 


‘ment in instances where a-homestead or other application is irregularly. 


allowed to. g0 of record during the pendency of a prior adverse appli- — 


cation which is subsequently abandoned or oth erwise eliminated. 


Counsel for Fly, in the argument of the case, refers to several deci- _ 


sions of the supreme court in which it is held that the condition of the 


land at the date of the passage of the act making the grant, or the’ 
definite location of the road, determines the company’s rights under 
the grant, even though the eondition is afterwards changed, that is, if - 
at the date of the act or at the time of definite location, the Jand is | 


embraced in a homestead entry, it is not passed by the grant, even 
though the entrynian thereafter abandons the land. 


‘These cases, however, all involve lands within ie primary or granite . 


limits, aud if, for any reason, a tract within these limits does not pass 


because of a claim thereto existing at the time of the attachment of _ 
rights under the grant, the same is forever excepted and the company 


must look to its indemnity limits for a tract in lieu thereof. 


Within the indemnity. limits of the grants to aid in the consttaetion 


~ 


of railroads, the rights of the grantee: claimant attach only upon selec- 


tion, and such selection may be made at any time when the land is free, 
The fact that such land is at one time not free and therefore not then — 
subject to selection, does not preclade its subsequent selection. For 
administrative reasons it is deemed better that an indemnity selection 


proffered or tendered for land which is not free at the time should- be 


rejected by the local officers, but this is a matter within the control of - 


the Secretary, under whose direction the selections must be made. In 
_Inany instances the prescribed practice requiring a rejection of selec- | 
tions proffered or tendered for land included in an existing adverse | 


claim, was departed from by the local officers and. the - selections 

: allowed to go of record notwithstanding such prior adverse claim, ant 

this action of the local officers was acquiesced i in by your office and by 

the department to the extent of permitting the selection to stand ot 
21673—VOL ewe . 
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: 2, Sear subject to the perfection of the adverse claim. The c case at bar 
4s one of this: class and in depar tmental decision of August 11, 1894, it~ 


was | held, as before stated, that ‘upon completion of entry by Kineaid, ; 
‘the company’s selection evil: be canceled. ” While not amounting to an 


_- approval of the selection, this was, in effect, an order permitting the — 


| selection to stand, saving onls. the rights of Kineaid, the prior adverse 


| claimant; that is, it was a direction that should Kincaid failto com. | 
He plete entry of the land, the selection already allowed to go of record, ea” 
~~. would he recognized, if no other objection thereto appeared upon — 


. further seaiiniation: The reason for this action grew out of the fact. | 
_ that many. years had elapsed since Kincaid had tendered his applica- 


tion, and it might have been that he had abandoned his claim. to the 


i land, or was otherwise unable to complete the same. ee 
— Phis i in nowise affects the holding that the status of the a ab the 
- date of proffering or. tendering selection, shoul control the action of 


the local officers in rejecting the same or allowing it to go of record, 


but where, contrary to the practice adopted in the administration of 
these land grants, the local officers erroneously allow a railroad indem- 
_ nity selection to go of record during the pendency of a prior adverse 
claim, it is within the authority of the Secretary to permit such selec- 
tion to stand, and to give it his final approval upon the subsequent 
abandonment or other elimination of the adverse claim. ‘This results 
from the fact that a railroad indemnity selection does not become 
finally effective until approved by the Secretary, and if at that time the 
land is free and the company is entitled to the indemnity, the tact that 
there was an adverse claim to the land when the selection was proffered 
or. tendered constitutes no legal obstacle to the ocr ys approval 
ander the law. 

For the reason here given, the case of Northern Pacific R. R. Co. uv. 
Loomis ¢¢ al., supra, will no longer be followed. : 

In the preeens case, Kincaid gained no such right by the tender of 
his application as could be transferred to another, and if Fly secured 
his waiver he did not.succeed to his claim. | a | 
- Other questions are raised by the appeal: (1) as to whether lands 
within the Yakima Indian: reservation will support an indemnity selec- 
tion; and (2) as to. the effect of rearrangement of the losses assigned as 
bases for the selections; but. ‘these questions have. been fixed by the > 
. repeated rulings of this Department. Dellone v. Northern Pacific R. 
—R. Oo., 16 L. D., 229; O'Brien v% Northern Pacific R. R. oe 22 Le 
—D.,, , 135.) | 
; So far, therefore, as show na the record ‘belo me, the company’s 
selection was, at the date of Fly’s entry, an appropriation of the land. 
s The facts of this case bring it within the provisions of the act of 
od uly 1, 1898 (30 Stat., 621), and - you will therefore notify Calvin H. Fly, 
the claimant against said railroad company, of his right to transfer his | 
— glaim to other lands in lieu thereof, as therein. ah eee and in the 
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event he declines this option the vauiread: company will, under the pro-. a 
visions of said act, be duly invited to relinquish theland. here ein claimed i 
7 and to select other lands in lien thereof, , 
With these modifications, your r office decision is affirmed. 


. “RAILROAD GIA. NE-INDEMNITY SELECTION—AD\ “ERSE ‘CLAIM. : 
“DUNNIGAN av. Norvnmen Paciric R. R. Co. 


| The saan ot the Seonatany of the Interi ior over the selection of indemnity lands 
“is not to be exercised arbitrarily, bnt is sufficient to enable him to protect. a quali- 
fied settler who has placed valuable improvements on a tract, and is residing — 
thereon, with intent to secure title by compliance with the public land laws, at, 
the dine an indeninity selection is tendered, even though such settler may have ie 
/> failed to make. umely filing or entry PEOE to the proffer of the company’ 8 
selection, ~§ | 
This privilege howev er, which should be sthias accorded to one who has settled ou & i 


tract prior to the offer of an indemnity selection therefor, is personal to such — ; 


settler, and not transferable; hence, a purchaser of the possessory claim and | 


improvements of such sotiler, does aot by such purehase strengthen the position . a 


resulting from his own settlement on the land, or other initiation of claim thereto, 
_ after. such selection is noted of record. | 7 


: . Seoretary Bliss to the Com misstoner of the. General hand 0 fie 0, 8 op pinta ; | 
Ws Y. D.) > | 28, 1898. ae _ | - nee Ww. 0.) 


An weal has been ‘taken on behalf of Patrick J. Dunnig gan frow. 


your office decision of August 15,-1896, rejouting his application to file 


pre-emption declaratory statement for the NE. 4 of See. 13, T.15 N., B. 


48 E., W. M., Walla Walla land district, Washinetan for coufliet with 


: the selection made of pat tract by the Northern Pacific Railroad | 
Company. | 
This tract was eluded within the jimmie of the withdmiwal ordered: 
upon the map of ainended general route of the main line of the Northern 
Pacific Railroad, filed February 21, 1872, aud’ upon the definite location . 
_ of the road opposite thereto, as ior upon the map filed October 4 4 
1880, it fell within the indemnity limits. — 
Selection: was made of the tract on account of the oe Decsiber 
“17, 1883, and a tract supposed to be within the limits of the Yakima 
Indian reservation was specified as the basis for such selection, the 
diagram on file and in use in your office showing the tract so specified | 
as a basis to be within said Yakima Indian reservation. | 
_ This was the actual status of the land at the date Dunnigan indeed | 
his pre-emption declaratory statement, to wit, on October 31, 1887, in 
support of which he alleged tliat the tr act was not subject to selection 
_by the railroad company | 
for the reason that said tract was settled on by ¢ one Tisatione Buschtian. in the 


- spring of 1881, and has been continuously occupied and cultivated ever since. That 
‘said Buschman died, while residing on the claim, in February, 1884, that affiant. 
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. purchased fe ita oeertene: of said Baschitinn and ane settlement thereon i in Ieh- 
— ruary, | 1884, and inoved thereon March 4, 1884, and has resided thereon continously | 
and cultivated the same ever since, | 2 | 


- Upon said allegation hearing was pace ordered and held, at which it 
was shown that one D. 8. Henry made the first improvement upon this 
tract, consisting of breaking, which was done in the spring of 1882. 
Later that spring Theodore Bussmau (Buschman) had some breaking 
done upon the. tract, and in the summer of that year began the con- 
struction of a house, which was soon thereafter completed, and in which 
Bussman resided until his death in the winter of 1884. He was a man. 
without family, and worked a part of the time off the land. He made 
improvements consisting of a house,-barn, twenty-five or thirty acres” 
broken, and about one hundred acres euclosed with a fence. He does. 
not appear to have ever applied to enter the land, and while it is alleg ged 
that he intended to make homestead entry. ther sof it is not uilirmatively , 
shown that he was qualified to so enter the tract. . _ 

After his death Dunnigan purclased the improvement of the admin: 
istrator, and has, since March, 1835, resided upon the tract and extended 
the pe eheaeeaae upon the tract, which at pune date. of the e hearing were 


-valued at $1,000. 


. Because it was not F atta ively shown that Bussman was a qualified : 
“ settler at the date of the company’s selection, a rehearing was ordered — 
by your office, but. the showing made at said rehearing failed to estab- - 
lish the fact that Bussman was qualified to enter the land uuder the — 
settlement laws, and for that reason your office decision appealed from > 
rejected. eta goplicauon and held» the ‘company’s: selection ” 
intact. | ) | 

A review of the record. clearly justifies ‘the ‘action of your office in 
rejecting Dunnigan’s: application, but the order for a rehearing was 


unnecessary, for had Bussman been shown to have been a qualified 


- settler at the date of the proffer of. selection by the company, it would | 
not have benefited Dunnigan. | 
Within the indemnity limits title ieee not pass except upon the — 
approval of the selection by the Secretary of the Interior. ~ i: 
The act making the grant provides (13 Stat., 365): 


And whenever, prior to. said time [definite location] any of said sections or parts of 
sections shall have been granted, sold; reserved, oceupied by homestead settlers, or 
pre-empted, or otherwise disposed of, other lands shall be selected by said company 
in lien thereof, under the direction of the Secretary of the Interior, in alternate sec- | 
tions, and designated by odd numbers, not more than ten miles beyond the limits of 
said alternate sections. . 


_ Jn the case.of a similar grant : of indemnity innate the Sut said in - 
- Wisconsin Central R. R. Co. v. Price County (133 U. S. 496, 512, 518): 


Until the selections were approved there were no selections in fact, only preliminary 
proceedings taken for that purpose; and the indemnity: lands remained unaffected ~ 
in their title. Until then, the lands which might be take as indemnity were inea- 
pable of identification; the proposed selections remained the property of the United — 
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States. The eovernment was, naiged: mage a proniise to give sie company indem- 


~ nity lands in lieu of what might be lost by the causes mentioned: But such promise ~ a 


passed no title, and, until it was. executed, created no legal interest which could be . 
. enforced 1 in the courts. ? : 


. eh _# * on UO 


“The uniform inane is, that no title to indemnity. janie heconies vested in any - 


company or in the State until the selections are made; aud: they are. not considered —— 


- as made until they have been ees as provided aye statute, by the cars of i: 


_ the Interior. 


The authority of the Secretary of the Tater over the selstion: of 


indemnity. lands by the company is not to be exercised arbitrarily, but 


_is sufficient to. enable him to protect one possessing the requisite quali- 
fications, who with: intent to acquire. title thereto .by compliance with. 
the public land laws, has made settlement and placed valuable improve- 
~~ meuts upon a tract of land and is occupying and residing upon the same 
in pursuance and execution of such intention at the time when the 
company’s indemnity selection is proffered or tendered; and notwith- . 
- Standing the selection made by the company the Secretary may with- 
hold his approval thereof and permit such bona fide settler to file the 
necessary papers and make due proof and payment, where payment is — 
required, and thereby acquire title to the land, even though the settler 
had failed to make a timely filing or entry before the proffer or tender 
of the company’s selection. The privilege which may and should be 
thus accorded to the settler is personal to him, because no transferable’ 
_ right is acquired by settlement, inhabitancy, occupation, cultivation or 

improvement.of the public ands, and therefore one who, after a rail- 
road indemnity selection has been proffered or tendered and regularly 
noted of record in the local office, purchases the possessory claim and 
improvements of another, does not thereby strengthen the position 
resulting from his settlement upon the land or other initiation of claim 
thereto after such selection was so noted of record. He would be 
acting with full knowledge of tle selection and his rights would be sub- 
ordinate to the inchoate claim of the company thereunder. It follows, 
therefore, that the rehearing had in this case was unnecessary. 

| Ti quent be noted that at the date of the tender of Dunnigan’s appli- 
cation the basis assigued by the company for the selection. of the tract 
here iu question was of land shown by the diagram on file and in use 
in your office to be within the Yakima Indian reservation, but which by 
- Subsequent survey was shown to.be without said reservation and there- 


fore not a proper basis. Within a reasonable time, however, after this. 


fact was developed by the survey, the company specified another and — 

sufficient basis for its selection. Its right is therefore protected under 

its original selection as against an Bery vening adverse claim. (Kanit- 7 

man v. Northern Pacific R. R. Co., 27 L.D., 183.) 

The facts of this ease bring it asa the provisions of the act of July 
— -1,1898 (30 Stat., 621), and you will therefore notify Patrick J. Dunnigan, 
| ‘the claimant against said railroad company, of his right to transfer his — 

claim to other lands in lieu thereof, as therein provided ; and in the 
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event he genes this option the railroad company wale ander the pro- 
visions of said act, be duly invited to relinquish the Jand herein claimed — 
- and to select other lands in lieu thereof. Zar a 3 

With the papers transmitted is an appeal by o one Fred B. inewers | 


be : from the action of the land. officers rejecting, for conflict with the com- 


pany’s selection, his homestead application covering | the tract here. 


under consideration. Said appeal was not considered in your office 


| - decision of August 15, 1896, and for that reason need not now be con- oe 
: - sidered by the Department. e's , oe 
. With alee modifications, your office de ecision is ali med. 


R AIL DAD GRANDIN DEMNITY SEL JECTION, _ADY JE RSE CLAIM. 


SOUTHERN PACIFIC R. R. Co. 2. . CHERRY. — | 


A railroad indemnity selection regularly aJlowed to go of record in the local office 


under the rulings then in force, should not be canceled without affording the 
company due opportunity to be heard. 

The pendency of a motion for the reconsideration of adverse ‘notice taken on an 
indemnity selection bars the allowance of an entry of the land involved until 
final disposition of the question so raised. 

The cases of Dunnigan v. Northern Pacific R. R. Co., 27 L. D., 467; and Northern 
Pacific R. R. Co. v. Fly, 27 L. D., 464, cited and followed. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W. V. D.) - September 30, 1898, | (FP. W. C.) 


‘The Southern Pacific Railroad Company has appealed frem your 
office decision of October 15, 1896, denying its Denner for the reinstate- 
ment of its selection covering the N.4 of the SE. 4 and the SE.+4 of the | 
SE..4 of See. 11, T. 148., Bh. 25 E., Visalia land aieenick, California. - 

This tract is within the indemnity humits of the grant for said com- 
pany on its main line and was included in a list of selections filed 
August 20, 1883. | 
Prior to said selection, to wit, May 11, , 1876, one Mary J. Collins filed 
preemption declaratory statement No. 6153, covering this land, which 
filing was never perfected into an entry but had not been formally can-— 
— geled' upon the records of the local office ab, the date of the company’ S 
selection. | 7 | 
Under the cals of: the. land department in 1 force, howeuer at the 


- date of said selection, such a filing was no bar thereto. Following the 


circular of November 7, 1879, regulating the adjustment of railroad ~— 
grants, it was uniformly held at that time that the record entry of a. 


preemption filing was not in itself sufficient to prevent. the attachment. 


of rights under a railroad grant, either by definite location of the road, , 
or by selection of indemnity lands. _ 

With your office letter cp of July u, 1895, was submitted ie 7 
approval, as the basis for patent; clear list No. 24, ees by your | 
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- office fron selections 1) ade by ne: company, ean list ¢ cover ing ie Add. 10 . 
acres, including the tract in question. In the certificate attached to 


ee said list your office stated that the lands are “ free from adverse claim | 


save for Certain’ expired declaratory statements covering them etc.” 
Under the view, at that time taken by the Department, of the deci- Me 


ao sion of the supreme court in the case of Whitney v. Taylor (158 U.S., 


; 85), the list was returned by departmental communication of August 3, 
1895 (21 L. D., 425", without. approval. No order for cancellation of 


said: Seek was given, because the company: bad not been heard. 3 
- It appears, however, that by your office letter “F” of August 14, 1895, 


_ the local officers w ere directed to cancel the selections covered by said | : a 
list and to call upon Collins, the preemptor here concerned, to come. 
forward and perfect claim under her filing within Sixty cays; filing ot 


which the same would be canceled. 


September 12, 1895, a motion was filed on behalf of the company, tor . — 


reconsideration of so much of your office letter of August 14, 1595, as 
- ordered the cancellation of its selections. No actiou appears to have 
- been taken upon said. motion, and on September 14, 1895, the company 
filed a motion for review of the departmental action in refusing to 
approve the list. This latter motion was forwarded to this Department 
by your office letter “F” of October 5, 1895, but the local officers do - 
not appear to have been advised of the filing of said motion, so thatou 
December 30, 1895, they permitted Columbus F B. Cher ry to make home- . 
stead entry of this land. | 

. The motion for review of the departmental aeroi was sdoneidened: and 
in a communication of May 26, 1896, the Departmeut dir ected your oftice 
to cause cancellation to be made of all expired preemption filings ~ 
embracing jJanud included in the company’s list of selections. Action 
looking to this end had already been taken in. your office letter of. 
August 14, 1895, before referred to. 

Upon the report from the local officers to the effect that the preempt: 
ors whose claims contlicted with list No. 24, had been notified and failed 
to respond, your office, by letter of June ce 1896, ordered these filings 
to be canceled and the railvoad selections to be reinstated so far as the 
lands then appeared to be free from adverse claims. A new clear list 
of said lands was submitted for approval June 19, 1896, and approved | 
July 25, 1896. | | 
On decontt of the entry of Cherry, made, as before stated, on Decem- 
ber 30, 1895, the company’s selection was not ordered reinstated as'to 
the tract in. question, and on September 16, 1896, the: company peti- 
tioned for the cancellation of said entry aa the reinstatement of its. 
selection covering said tract. This was denied in your office letter of 


October 15, 1896, from. which action the company has anbea et to this _ 


Department. , 

From the above recitation it is appurent :— 

First: That the company’s. selection was. regularly allowed to go ) of 
- record in the local office under the rulings then in force. : 
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- Second: That the action pane: in 1 your: office letter of Rieistia 14, 
1895, canceling the said | selections, Was not. warranted under the deci- - 


sion of August 3, 1895 (supra), refusing to approve the list submitted 


_. and eeiecadenily should not have been taken without ene: the 
company alt opportunity to appeal. | | 
Third: That the motion for reconsideration of the action of. your 


- office, and the motion for review of the action of this Department in 


refusing to approve the list aS submitted, were pending at the date of | 
the allowance of. Cherry’ s entry, and under repeated. decisions barred 


_ disposition of the lands until finally. disposed of. (Asahel Russell, 12° 


: i. D., (629; “Arthur Gentzler et al, 13, iL D., 429; Cole v, sae 


". Pasifie R. B. Co.,.17 I: D., 8). 


It follows, therefore; ‘thar as the ‘company does not : appear to have 


o bash guilty of laches, its sélection of the tract in question, must. me e 


considered as still of record, and Cher ry’s entry must be canceled. 

- In connection with the ruling herein, reference is had to the cases of 

Patrick J. Dunnigan v. Northern Pacific R. R, Co. (27 L. D., 467), and — 

Northern Pacific R. R. Co. v. Calvin H. Fly (27 L. D., 464). - . | 
This disposes of Cherry’s claim as far as shown by the record, and | 

unless other reason appears, the tract will be submitted for approval on 

account of the grant. 


_ CENTRAL PACIFIC R. h. Co. v. HUNSAKER, 


- Motion for review of departmental decision of August 2, 1898, 27 
. L, D., 297, denied by Secretary Bliss, September 28, 1898. 


FOREST RESERY ATION—RELIN QUISHED CULATIN—ACT OF JUNE 4, 180%. 
BF, A. HYDE. 


Unsurveyed land can not be taken, under the act of June 4, 1897, in lieu of a tlie 
quished claim within a forest reservation. 


7 Seor etary Bliss. to the Commissioner of the General Land Office, Septem- | 
AM ~Vv.D.) | re * ber 28, 1898. fee (EBB) 


On December 24, +1897, F, A, Hyde, as assignee of J oseph Wilham 
Belden, filed in the local office at Marysville, California, an application 
_ to select an unsurveyed island in the Sacramento River said to contain 


seventy-seven (77) acres, in lieu of the N. $ of the NE. + of Sec, 16,T. 


(138., BR. 31 E., M.D. M., Marysville, California, which is embraced in 
the Sierra forest. reserve, to which he claims uve by pur 'cliase from. the 
| State as school land in place. 

Said application was filed under the act of J une 4, 1897 (30 Stat. | 34), 
which provides for the survey and protection of the forest reservation — 


- 
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ee apart — Bxecative proclamation under the act of Mareh 3, 1891, 
and declares— . 


That in cases in which a aie esyoiwa: by on anepieotea: bona fide claiin or. by a) 


“patent is included within the limits of 2 public forest Yeservation, the settler or. 27 


‘owner thereof may, if he desires to do so, relinquish the tract to the government, and 
may select in lieu thereof a tract of vacant land open to settlement not exceeding in. 


area the tract covered by his claim or patent; and no charge shall be made in such - 


eases for making the entry of record or issuing the patent to cover the tract selected: 
Provided further, That in cases of unperfected claims the: ‘requirements of the laws 
‘respecting settlement, residence, improvements, ani so forth, are complied with on 
; the new claims, credit being allowed for the time spent on the. relinquished claims, | 


You rejected said application for the reason that the assignment of a _ 


right to select lieu land i is. not recognized by said act. , 
Since your decision was rendered, Belden, the assignor of Hyde, has 
filed an application to select said. land, alleging ownership of said tract 
within the forest reservation, which he has relinquished under the pro- . 
visions of said act of June 4, 1897, for the purpose of. selecting lands in 
eu thereof, and that the eri of Hyde was made by his. direc- - 
tion and for his benefit. . This application was filed through Hyde, as 


| _ attorney, and the case may therefore be considered as pending before | 


the Department upon the application of Belden, the owner of the tract : 
within the forest reservation. — - 
Under. the express terms of the act the owner of a " act of land within 

a forest reserve, whether he holds the title directly from the government 
or -by mesne conveyances through others, may relinquish the title to 
_ the government and select in lien thereof a tract of vacant public land 
open to settlement, not exceeding in area the tract covered by his claim 
- or patent. The patent to the land so selected should be issued in the 
“name of the owner of the tract i at the date of aL relin- 
Lena | a 
-But the application here anaes should be rejected for the reason that — 
the land selected is unsurveyed. a 
The general rule is, that no portion of the priblis isms 1s cabal to | 
‘disposal until after survey, and this rule must control the action of the 
executive department in every case, unless the particular statute or 
authority under which the land is disposed of expressly authorizes the | 
selection or disposal of unsurveyed lands, as in the case of @ grant of @ © 
specific tract or body, or where the law providing for the issuance of 
certain scrip expressly authorizes the location of it either on surveyed | 
or unsurveyed lands. et : 
~The application is. therefore rejected. 
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STATE SELEC TIONS—€ ERLTEIC ATION-RELINQUI SUMENT. | 


81. ATIC OF M ON WANA, 


The eevulteution to ‘the ‘tate: of ‘ands selected. ander the. act of February 22 , 1888, 
is the equivalent of a patent thereto, operating to terminate the jur isdiction of 
the Land Department over the ands thus certified; and after such certification | 
there is no authority in the Department to : accept a reconveyance of said lands, 
with a view to allowing the State to make. other selections in lien thereof. 

As to unapproved selections under said act, the Department may, on good ciuse. 
shown, permit the State, through its duly authorized. officers, ‘to relinquish. its 
claim, with a view to making other selections in lien thereof, such relinguish- 

- ment to be accompanied by due showing that none of the land. SO Telinquished | 
has been disposed of or encumber ed by the State. : , : 


Secretary Bliss io the Commissioner of tlie General Land Office, Septem. | 
Bei Y.D.) rr ber 28, 1898. =. te 


On October D, 1897, the State of Montana, by i D. Moore, eciete | 
of the land office of said. State, made an application, approved by 
Robert B. Smith, governor and president of the State board of land 
commissioners, to this Department, to be permitted to relinquish. cer- 
tain lands heretotore selected under its several grants for State pur- 
poses, and to select other lands in liew thereof. 

‘In support of this application, it was said: 


We find upon careful. exanination that a laree percentage of the lands. Keeisis | 


. selected by the State for educational. purposes, etc., under its original grant, were 


either selected without due investigation or were selected in view of certain proposed 

irrigation schemes, which failed to be carried out; the result being that the educa- 
tional institutions of the State have large tinets of land which will not yield any 

revenue for a long time to Ome) and. their usefulness will be greatly Eapeted in 

consequence thereof. | 
If the selections heretofore filed, both the eee and those awaiting approval, 


- gould be amended by eliminating tracts of land which are worthless under present. 


conditions, and the State be permitted to ‘select. other lands in lieu thereof, the 
various State institutions would (be) benefited greatly for all time to come; as lands 
capable of producing a revente could be selected therefor; and the lands so relin- 
quished could, m most instances, be selected by. our arid Tad commission under the 
“Carey” act, and be made subject to the laws providing for the reclamation of 


arid lands. As it is, these lands now simply stand in the way of anything being 


- done for the lands in their vicinity, and, far from being any benefit to the State, are 


a hindrance to the natural development of the institntions to ee the Jands pone a 


and which the lands were intended to help maiutain. . 
We would therefore respecttully. ask to be permitted to amend the listé of selec- 
tions heretofore filed, both those approved, and. those awaiting ; approval, by relin- 
quisbing certain lands included in said lists. mu 4 
/ This application wa s referred to your office for sronort andc on M arch, 
1, 1898, a report was made, wherein it was set out that. the act ot Feb- — 
rnary 22, 1888 (25 Stat., 676), granted to the State of Montana lands 
ageregating 668,080.00 acres for public buildings, universities, agricul- 
tural colleges, and internal improvements, and that selections have — 


o 
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: heen ade to the ainount of more than 37 9, 000, 00, of which. 292 2,120.51 < oe 
acres have been approved and certified to the State, 7 


On March 4,1898, by departmental letter to the aforesaid H. D. 
~ Moore, the ‘application of the State was denied, for administrative 


reasons, and, further, as to those lands embraced in approved selec- .~ 


_ tions, it was questioned whether, under the constitution of the State | 
of Montana, a reconveyance could be made to the United States. 

The Departinent is now in receipt of your office report of May 6, 
1898, upon the communication of Donald Bradford, vice-chairman of - 
the State arid land commission, of Montana, asking a reconsider ation 
of the Department’s said decision of March +, 1898, | 

The opinion of the attorney-general for tiie State, to the effect that 


| authority exists in the board of land commissioners to make the desired : _ 
exchange of lands with the United I States, accompanies the application .: 
for reconsider ation. ._ 


It will not be necessary to. give further cousider ation to the question , 
7 of the authority of the representatives of the State, either inherent or 
‘statutory, to reconvey to the United States those lands the title to 


— which is now in the State. This class embraces all of the lands, the a 


selection of which by the State on account of its several grants has. 
been approved by the Secretary of the Interior, and. the lands duly 
certified to the State. This certification is the equivalent of a patent 
and, as the final act of the land department in administering the grant, 


_ terminates the jur isdiction of the Conroe over the lands 8 embraced ee cs 


_ therein. | s 
In the absence ne express statutor y. pr ovision, or : of pow ers neces- 
sarily incident to the general supervision of the Secretary of the Interior 
over the public domain, no authority exists in the land department to | 
accept a reconveyance of these lands. No statute is cited, and none has — 
been found, giving such authority, and it is wot believed th at it has ever 


_ been exercised in a case like this. In the absence of special authority — 
in some form, the acceptance by the land department of a surrender of —- 


_ title to the government is usually confined to cases where the facts are 
such as to warrant judicial proceedings for thé recovery of title. Where. 
patent has issued through accident, fraud or mistake, the Department: 
can always accept a reconveyance by way of a restoration of title which 
ought not to have been Pony eye and which therefore ought to be 
restored. 

Where the eovernment as conveyed the title to a lar ‘ge body of public 
lands to a State there is more or less the possibility that rights have 
been acquired by others under such title which it is necessarily difficult 
for the government to ascertain, and to permit ther econveyance of such 
_ lands for the purpose of makin ga selection of other lands in lieu thereof 
would .be calculated to involve the United States in arplounies which | 
ought to be avoided. e . 

AS to those lands, which have been selected by the State and which 


~ 
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one embraced in ‘anapproved aid pending: lists, the and den atnaae 


has full control and can permit the State, through its duly authorized 


| officers, to relinquish its claim under its unapproved selections and, in’ 
_ this instance, upon a full consideration of the showing made, it is 


. direeted that the State be permitted to relinquish, within a reasonable 


_ time, to be fixed by your office, any of the lands embraced in the pend-— 
ing unapproved lists, and that after such relinquishment the State be | 


na permitted to select other lands as though the lands so relinquished had 
never been selected... With the relinquishment should be filed evidence, 


- deeined satisfactory by your office, to the effect that none of the fant | 
: thereby relinquished has been encumbered, sold or disposed of, or con: 
tracted or agreed by the State to be encumbered, sold or disposed of, 
and a relinquishment which is not, accompanied: by such evidence will 
not be accepted or given any effect. This requirement-is not made on 
_ the assumption that the State can, before approval of its selection, law- 
fully do anything which will affect the title as against the United States 
but is made in the exercise of a reasonable precaution aud for the pro- 
tection of any one who may have dealt with the State on oe strength 
of tlie color of title given by the selection. | 


TIMBER C ULT URE ENTRY—FINAL PROOF WIE N ESSES 


MATTitras S. FRATHERSTONE. 


The requirement that a timber culture entryman on the submission of final proof 
shall show compliance with the law by the testimony of two witnesses is statu- 
tory, and can not be waived; nor is the entry snsceptible of equitable confirma- 
tion in the absence of such badtimony. | 


Acting Secretary Ryan to the Commissioner of the. General Land Office, 
(W.V.D.) . | September 20, 1898. *  ¢ oo (H.G,) 


- Matthias S. Featherstone appeals from the decision of your office of 
March 10, 1897, sustaining the action of the local office in rejecting his 
final proof offered-on his timber culture entry made October 9, 1888, — 
for the SE. 4 of Sec. 33, T. 24 8., BR. 20 E., Visalia, California. -_ 

_ The rejection of the local office was for ie reason that the evidence — 
of the claimant as to breaking, cultivation and planting of the tract 
entered is not corroborated by two witnesses, as required by law. - 
~The local officers in rejectin 2 such final preeks state in their report to. 
| your office, dated J january 15, 1897, as follows: uae ; 

‘We hereby reject said proof. because the evidence of dlaimeut as to eee cule | 
tivation and planting of the timber culture is not corroborated by two witnesses as 


required by law. In this connection, it may be well to state that we are of the 
opinion that the claimant has acted. in entire good faith in regard to his. entry and 


has endeavored to a ¢ oreater extent probably. than most timber culture entrymen in | 


_ thatvicinity, to comply with thelaw. From evidence adduced at this office on varions 
occasions, and from our own personal observation and experience, we are satisfied 
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| Hint the Jand in dhe: vicinity of this entry, ‘aid. in fake for a considerable sient on EB oo 
what is known as the “-West Side,” during parts of the year presents ‘a very fertile 


and productive appearance, producing light grasses in abundance in. ordinary years ; 


that at first sight one would conclude that the land would produce anything for the 


planting, but that an experience. of the last few years has taught the people that 


there is not enough rainfall in that vicinity to grow timber except during exception- _ 3 


ally wet ik and that by reason of the dry climate and the ditfienlty in obtain- 
_ ing water for irrigation, most of the settlers have abandoned their i a8 SOON as 
possible after pr oof 18 submitted. | : 


There is an irrigation district organized in that Vicinity ender what is Ponere as: 


' the Wright law, bat protracted. litigation has prevented the consummation of its | 

plans and as yet the district has furnished no water. We think this caso is a fit one 
for equitable actiou, ‘and respectfully suggest anc pecommend: tna it be referred to | 
the board of equitable adjudication. 


Upon appeal to your office, it was epneoded by the en niryman that hie 
acts of cultivation, plowing aut planting are not proven by two wit- 
_ nesses, as. required by law. It. was contended, however, that it was. 
impossible to furnish the requisite proof. This was shown by the affi- - 
davit of the entryman, who states that the land is situated on the 


- southwest end of Tulare lake, in a sparsely settled region. The claim-. _ 


ant states that he has had great difficulty in obtaining any. witnesses 
who had any knowledge of the tract covered by his entry and. of his 
work upon the claim. As to his labors upon the claim for a series of | 
years, he has no witnesses to substantiate his testimony. The corrobo- 
‘rative evidence relates to his work upon the claim for the first year. 


nos succeeding his entry and for the seventh and eighth years of the entry. 
- During the two years last mentioned, he planted ten acres to black. - 


loenst tree seeds. These seeds-did not germinate, owing to the extreme 
‘drought in the neighborhood of the land. There were no means of 
artificial irrigation, although an irrigatiOn district had been formed in 
the locality under what is ‘known as the Wright law, but no further 
steps had been taken to secure water owing to the challenged constitu- 
tionality of that statute, and the consequent protracted litigation. It 
is admitted that there have been no trees produced upon the tract cov- 
ered by the entry, notwithstanding the efforts of the enue to 
secure a growth of trees thereon. | 
The timber culture act required a compliance with the eatniremients 
of the law to be shown by the testimony of two witnesses.. While the 
 unsaccessful efforts of the entryman to secure a growth of trees might 
be excused, as his testimony establishes his good faith, he makes no. 
showing by two witnesses, as required by the statute, as to his. labors. 
on the tract for a series of years following his entry. This requirement 
of the statute can not be dispensed with, as it: is mandatory and is 
essential to complete the final proof. 
The rule invoked (Rule 31, Circular of the General Land Office 1895, 
p. 232; 10 L. D., 503) for the action of the board of equitable adj adica 
tion, aces not apply to this case. It relates to defects and irregulari- 
ties of form and not in matters of substance. In. such eS the. exist- 
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ing testimony iaust show | a soa saunas with the. hea and 
even. if this case fell within the rule, the quantum of the testimony i is 

: insufficient, as an attempted compliance with the law must be disclosed 
by the testimony of two witnesses. 7 3 
The decision of your office rejecting t the final pr oof i is s affir med. 


: WAG ON. ROAD GRAN’ nal AN ps EXC EPL a D—OCC UPAN CY: c LAI Mw. 


| ‘Mauswarn v. Tae Danuas Minarary WaGon Roap. Co, 


Under the terms, of the grant made by act of F ebruary 25, 1867 , the ocoup: ancy of | 
land at. the date when the grant. ‘becomes effective ines not except, ume Scie . 
_ covered thereby from the operation of: ‘the grant, * i : 


= “Acting Seer eta y Ryan to the Commissioner of ‘nie ooier ad Land Office, : 
WY D.) eg oe, ” September 30, 1898,. ° (0. SW) 


The land in question i is s the E. 3 of the N Ww. 4 of Sec: 7,T..13 8., RB. 
34 E., Burns land. district, (reson: and is within the Hmits of the 
grant to the State for The Dalles Military Wagon Road, by virtue of 
the act of February 25, 1867 (14 Stat., 409), the right to which attached 
November 1, 1869. 

It appears that John Lawrence made homestead entry for said, tract 
January 14, 1870, and that the same was canceled November 7 , 1890. 

January 15, 1896, Joseph R. Marshall made homestead entry for the 
same tract. May 15, 1806, your office held said entry for cancellation, 
because of conflict with the right of. The Dalles Military Wagon Road: 
Company. 

Before said decision was declared. final, Marshall presented for the - 
consideration of your office the patment that before and at the date 
(November 1, 1869,) when the company’s grant took effect the tract: in 
question was settled upon by John Lawrence, who was ee upon and. 
claiming it. 

In view of said cileoutions. on August 6, 1896, your office recalled | 
the decision of May 15, 1896, and directed a hearing for the purpose 


7 of ascertaining the status of said tract on said N ovember 1, 1869. 


| Before any hearing was ordered, Marshall appealed from your office 
~ decision of May 15, 1896, which appeal was, accompanied by a quitclaim 
deed for the land by the said Military Wagon Road vompany: to one 
Martin S. Nichols, dated September 3, 1872. | 

. Your office, on August 19, 1896, berained said deed and appeal to 
the local office, without action. because of the previously directed _ 
hearing, but on August 28, 1896, your office directed the. local office to— | 

- suspend action under the order for a hearing and forward the com- — 
pany’s deed covering the land to your office, and at the same time 
advised the local officers that it would simplify matters if Marshall, as 
assignee from the company, would obtain from the company a formal 
| relinguishment of its claim to the United. States. In response to this 
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7 sug egestion, the company’: Ss oe to Nichols for said nas Was s for Sardeds = a 


to your office, and the mows facts © ‘were Heporiee: by the Jocal 
‘officers: , . 
1. That Marshall pur chased the land from Nichols. | , 
2. That he (Marshall) mortgaged. the land, and: the mortgage had 


been foreclosed and. the land sold under ‘a decree of court, and sueh: a 7 
title as. the. wagon road company had was now held by this purchaser | at A 
under the decree,. and that the land was in the possession of such pur- 


chaser, and the local officers suggested that a hearing be had, and. ae 


—. that the claimant under the decree be made a party. to the case. 


Upon the basis of these reported facts, your office held, on January 


. 21,1897, that Marshall no longer appeared to be the holder of the | 
| wopantes company’s title, and that. his rights were entirely dependent — efi 


- upon the validity of his entry, and that the alleged oceupanéy of the 
land by Lawrence prior to and on November -1, 1869, did not serve to 
except. It from said. grant, whereupon you held Marshalls entry for __ 
| cancellation. From this decision he has appealed to the Department: 
1. Upon the ground that your office erred in holding that the settle- 
ment and occupancy of Lawrence, existing prior to and at the date 
when the erant uaaks effect, did not serve to. except this tract. On! the 
eraut. | 

2.. That. the reported state of facts as to the fortes oa its fore: 
closure is incorrect in this, that Dennis McAuliff, the alleged purchaser’ 
under the decree, lays no claim to this tract, and that it was at the 
instance of said McAuliff that Marshall made entry; that the mort-— 
gage referred to covered 274.27 acres, including the eighty acres’ in 
question; that McAuliff only considered himself the purchaser of the 
lands covered by the mortgage other than said eighty acres as to which 
he had conceded to Lim (Marshall).a superior right; that they had by . 
agreement surveyed and separated the tr acts, and that he (Marshall) 
had remained in undisputed possession of said eighty acres, and is 
still i tn possession of the land. 

-]f your office coinmitted no error. in holding that the right of the 
company attached to the land in question on November 1, 1869, and - 
- was not excepted from its grant by the occupancy of ascents that. | 
date, the second ground of error is not material, for if it be conceded | 
that the right of the company attached on the detivite location of the 
road, the entry of Marshall was erroneously allowed. 
| ~The grant to the State of Oregon for the benefit of The Dalles Mili- 
tary Wagon Road does not contain the usual ee OM. in’ favor of 


settlers, but the following: 


‘Phat any and all lands Gieestotove eecereod to ‘the United a or étherwies a 


appropriated by act of Congress, or other competent authority, be and the same are 
| hereby reserved from the operation of this act. 

The act of the Legislative Assembly of the State, passed October | 
20, 1868 (Laws of Oregon, 1868, 3-5), granted to The Dalles Military — 
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| Wagon Road Coligany all lands eranted ee a State by the act of 


February 2 20, 1867, Epon the § saine conditions and limitations oe 


in said act. 


The mere ocenpaney of the tract ing destion by ear at the dae | 


when the grant took effect did not operate to except it from the grant. 


It follows if this is correct, that The Dalles Military Road Company — 


had a valid right to the land when the quitclaim deed was executed by 


it to Nichols, and said deed carried with it all the rights of said com-. 


- pany to the tract, and the holder of the land under the deed is invested 
with the company’s right. 

- Marshall is insisting that the contpany never had any right to the 
ind and. therefore he may: properly perfect his entry by making final 
proof, in compliance with the homestead laws, and obtain patent. The 


insistence is not well founded, and he must vole. apon: Such: title as he 7 


has as assiguee of the erautee company, 


Your office cites the case of Maddox v. Burnham (156. U. Ss. | Bad): in | : | 


; support: of the conclusion that the mere occupation of the ‘tract: on 


November 1, 1869, was not sufficient to except it from the opera ation oe. » iH 


the grant, an the case seems to be 1n point. 
Your office decision is accordingly affirmed. 7 


7 OKLAHOMA LANDS-SETTLEMENT ‘CLAIM—RESIDENCE, 
“UNITED SrarEs v May (On Review). 


One who secures a: patent to jane by itleged compliance with the setilewent lawe 


will not thereafter be heard to say, in support of another settlement claim cov-. 


ering the same period of time as. the first, that in Tact he did not actus ayes reside 
_ on the paren ted tract. . 


aeing Seeretary Ryan to the Cee of the General Land Office, | 


(W.Y. D.) ; poe Oe 3, 1898. _ | (L. TL. B.) 


George Ww. May nis moved a review of the case of the Dnived States 
against said May (27-L. D., 243), in which it is insisted that, ‘“‘in the 
light of the sworn statement now submitted,” his entry. should be 
sustained without the requirement of ee residence. 


His entry (homestead) embraces the NE. 4 of the NH, 4, Sec, 22, and | 


the W. 4 of the NW. and the NW. i of the SW. 4 4, Sec. 23, T. 2} ING 
RR. 1 E., Woodward, Oklvboma: and. is situated in that part of Okla- 
homa known as the Public Land Strip, which was opened to settlement 
by the act of May 2, 1890 (26 Stat., 81). His entry was made Decem- 
- ber 18, 1894, and on June 20, 1895, he submitted final proof, and in his 


r3 J 


tinal proof testimony he alleged that he had never been absent from 


the land since the date of his settlement (1884), with the exception of 


the last twenty months. It appears, however, that in 1889 he made 
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pre emption declar atory statement for 160 ; acres of land i in New Mexico, : 


upon which cash entry was allowed in June, 1891. From this fact and 
the further finding that he had not resided on the land in controversy ._ 


since 1893, in the said decision now sought to be reviewed, it was held 
that his residence had not been continuous prior to his stn and that 
he was not entitled to a credit of two years’ residence under the provi-. 
sions of the 18th section of said act of May 2, 1890, and that in conse- 


quence he had not resided on the tract, as required by the homestead aa 


laws, for a period of five years at the date of his final proof. . 
The sworn statement upon which the review is based is in short to 


the effect that although be did make cash entry and receive final cer- 


tificate June 1, 1891, on the land in New Mexico, he never actually 
resided upon his pre- emotion land, but in fact always made. his: resi- 
dence and headquarters on his said homestead entry, and that his. 
patent to the land in } New Mexico was received by him tbrough the 
laches or default of the government. 
It is not thought necessary to cite authorities in suspen of the maxim 
that no man may take advantage of his own wréng. May holds a pat-- 
ent to land acquired by residence aud imprc ovements made at the iden- 
- tical time he now claims residence on this entry. He will not be allowed 
to deny this presumptive residence, however wanting in fact it may 
have been, in order to show compliance with law on his homestead 
claim. The motion must be denied. | 
The decision complained of says that the land in “controversy “ was 
opened for settlement September 16,1893, . . .. under the provi- 
sions of the act of March 3, 1893 (27 Stata, 640).” This is a mistake. — 
It was opened, as before said, by the act of May 2 29,1890. With this 
modification, wherever Snobis tatenioiiioceurs: the decision is adhered to. 


_ BYERS v Aone 


| “Motion for review of departmental decision of J uly 26, 1898, 27 L. ap. | 
277, denied by Acting Secretary Ryan, October 3, 1898. 


CHIPPEWA HALF BREED SCRIP—LOCATION—PATENT. 
‘CHARLES H. Moore. 


When questions once passed upon. by the Department are again presented to the 
General Land Office in reliance upon decisions of the supreme court subsequently 
rendered, and ajiparently opposed to the departmental action, the Land Office 

_ should make report to the Department with such recommendation in the premi- 
ses as may be deemed advisable. | | 7 
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The treaty of arcane: 30, 1854, and the act of December 19, 1854, must. be read 
together to ascertain the intention of Congress concerning lands that could be 

_ taken under Chippewa half breed. scrip, issued under said treaty, and when so | 

construed it clearly appears that such intention was to limit.said selections 
or locations to the ceded territory, and that there i is no authority for the selec- 
| tion, location or patenting of such half breed claims outside of said ceded lands, 

A patent which by its terms discloses the fact of its issue under said treaty on a 
Chippewa half breed scrip location outside of said ceded territory is void on its 
face, an absolute nullity, and does not operate to pass the title to the land covered 
thereby out of the United States, or deprive the Land Department of Its juris- 
- diction over said land. 

A patent is void on its face not. only when fatally defective ae. its own terms, but | 
also, whenever its. invalidity appears by reference to. any matter of which | 
judicial notice may be taken, sneh as public statutes or treaties; and such a 
patent is entirely null, conveys no title, and has no operative effect requirmg — 
‘resort to a court of equity for its avoidance. . 

‘The right of purchase accorded by the act of June , 8, 1872, to hides under Chippewa 

half breed scrip locations is limited to locations made prior. to the paeeane of 
said act. 

The case of Charles H. Moore et al. 16 i Ds, 204, overruled. 


| Acting g Secretary Ry yan to the Ciiinaconee of the. General Pond Office, 
(We. D.) > ~ 3 | October 3, 1898. a (A. B. P.) 


On: February 9, 1874, Chippewa half. breed scrip No. 317, issued to 
Antonie La Pierre was located upon the SE. tof the NE. 4 and the 
NE. £ of the SE. 4, Sec. 23, T. 1 N., B. 1 W. Salt. Lake City, Utah; and 
at fhe same time Chippewa half-breed deri No. 322 , issued to Antonio 
Bagage, was. located upon the 8. 4 of the SE. + of said section 23. 
‘These locations were made by a person representing himself as attor-. 
ney in fact for the scrip. claimants, and on J anuary 25, 1875, peu 
were issued i in the name of such claimants. 
| On August 22, 1888, Charles Hf. Moore applied to noe homestead | 
entry for said several bac but his application was rejected because of — 
said scrip locations and: patents. » He appealed, urging that the scrip 
locations were unlawful and the paluts issued ther eon void« on their 


7 face. 


On July 31, 1890, your office, referrin o to te act of J une 8, 187 2 (17 | 
| Stat., 340; BR. 8. Sec. 2368), directed that the local officers ascertain who 
were the. penta fide holders, if any, of the lands, with the view to allow-— 
- Ing them to purchase-under the said act, and that notice be given Moore 
and all other parties in interest, allowing them sixty days within which 
to take such action as they might deem proper. | i 
This action by your office brought forth a showing. to ine effect that 


said lands had been subdivided into smaller tracts, and town. lots, and : : 


_ that there were a large number of holders of sack smaller tracts and 
lots—probably as many as one hundred. ‘The holders tendered to the 
- United States a surrender of the patents issued as aforesaid, accom- 
- panied by abstracts of title, a tender of the price of the land, and deeds 7 
reconveying the title to the United States. 
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| On October 29: 1891, your office rejected Moore’s application and held. a 
that the present holders of the lands in good faith, might perfect their _ 


: titles by compliance with the provisions of said act of June 8, 1872. 


_. Moore thereupon appealed, and on March 1, 1893 (16 LL. D. 1 204), the 
Department held (syllabus): | 
The issuance of a patent for land which was a part of the public iain or the. 
fee to which was in the United States, prima facie passes the title, whether such 
patent may be valid, or voidable, and precludes the further exercise of departmental 
jurisdiction over the land until such patent may be surrendered, or vacated by 
- judicial action. 
| The right of pur chase accorded by the act of June 8, 1872, to holders under Chip- 
pewa half breed scrip locations is restricted to locations made prior to the. passage 
of said act. 


Your office was therefore directed to “ ‘eran to anid several claim-- 
ants the deeds made by them, the abstracts of title, and the patents, 
.... in order that these applicants may be placed in statu quo.” 
os No further action appears to have been taken by Moore until May a 

1896, when he filed in your office his petition wherein he sets forth ae 
_ former application and the action thereon by the Land Department; — | 

alleges that he made settlement August 18, 1888, with the intention of — 
entering the land under the homestead law, and that “his improve- - 
ments thereon ante-dated any made by other claimants, or occupants, 
and included the enclosure of forty acres or more with a post and wire 
fence;” refers to the decision of the supreme court of April 27, 1896, 

in the case of Fee v. Brown (162 U. S., 602), and asks, in view of that 
decision, that he be allowed to reuew his application of August. 22, 

1888, and that the same be accepted, or that he be epermiicd to fle. 
“a new application for the land. e 


~—6On May 18, 1896, Moore filed in the local office his inemeatend appli: _ 


: cation for said land, designating the same as a renewal of his applica- 
tion of May 18, 1888, This was rejented, and on June 3, 1896, he filed — 
an appeal. | | 
By decision of your office of May 27, 1896, Moot e's, said eébtion was. 
denied, and by further decision of J ie ‘S, 1896, the action of the local | 
. Office in rejecting his application of May 18, 1896, was affirmed. Both 
of said decisions are based npon the. ground of lack of jurisdiction. In: 
your office to further deal with the land: (1) gener ally, because of the 
outstanding. patents, and (2) because a former application by Moore, | 
presented under similar conditions, for the same land, had been denied | 
by this Department, whose right it is to determine whether a sub- 
- Sequent decision of the supr eme court calls for a reversal, the action. | 
Moore has appealed. | 


-It should be stated here that in view of said former departmental _. 


decision of Mareh 1, 1898, the action of your office in declining to . 
accept: the present application: of Moore, Was. entirely proper in any | 
event. The Department having previously denied a similar applica- - 
tion by the same party, for the same land, presented under similar con- 
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‘ditions, your office ajipropriately left to the Department tiie fee of « 
determining whether the supreme-court had subsequently rendered a 
decision announcing aruling in conflict with the departmental decision 
on the subject, and requirmg a recalling thereof. When questions 
once passed upon by the Department are again presented. to your 
office in reliance upon decisions of the supreme court subsequently 
rendered and apparently opposed to the departmental action, your 
office should make report to the Department with such recominendation 
in the premises as may be deemed advisable. | 
The contention of the applicant. Moore, as pr esen ted in his. petition 
aud appeal, is, in substance and effect, that the patents in question are 
void on their face; that no title passed thereby from the government; 
and that the ini embraced therein is, therefore, still a part of the 
publie domain, subject to disposition under the publie land laws. | 
_ The patents refer to the treaty of September 30, 1854, with the Chip- 
pewa Indians (10 Stat., 1109), set forth the igéatioit of the scrip, and “3 
show that the lands are situated in Utah, then a Territory, but now a> 


State. By the first article of the ee referred to the Chippewas of 


Lake Superior ceded to the United States certain territory, theretofore 
held by them in common with the Chippewas of the Mississippi, the 
latter agreeing to such cession. By article 2, the United States agreed 
“to set apart and withheld from sale, for the use of the Chippewas of 
Lake Superior,” certain tracts of land described in six paragraphs, all - 
situated in the States of Michigan, Wisconsin and Minnesota. _ The - 
seventh paragraph of article 2, provides that "4 a 


Each head of a family or single person over twenty-one years of age at the | 
time of the mixed. bloods, belonging to the Chippewas of Lake Superior, shall be 


entitled to eighty acres of land, to be selected by them under the direction of the a 


3 Presi dent, and which shall be secured to them by patent i in the usual form. 


“Article 3. provides for the survey of the reserved tr acts, and for the 
assignment in severalty, and issue of patent under certain prescribed. 
conditions, to the parties entitled to the lands. The treaty on-its face 

— shows that no part of the ceded territory, including the reserved tracts, 

lay within, or anywhere near, the Territory of Utah. Subsequent arti- 
cles provide the manner of payment for the lauds by the United States, 
and of: furnishing certain supplies to the Indians. ets 

By act of December 19, 1854, (10° Stat., 598) passed by Congress 
apparently as a ratification of the treaty, and for the purpose of car- 
rying the same into effect, the President was authorized to cause 
negotiations: to be entered into with the Chippewa Indians for -the 
relinquishment of their title to all the lands owned by them: in Minne- 
sota and Wisconsin, and it was directed that the treaties when made 
should contain, among other: 8, the following provisions: | Fa Be 
First. Granting to each head of a family, in. fee simple, a reservation of eighty 


; acres of land, to be selected in the territory. ceded, s0 soou as ‘surveys shall be com- — 
_ pleted, by those entitled, which said reservations shall be patented by the President 
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of the United States, and the patent therefor shall expressly declare that the said 
lands shall not be alienated or ee by the reser vees, or their pene or eee repre- 
sentatives” etc. © ve 
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| Third. And the benefits and privileges ¢ eranted to said Indians shall be extended 
to and enjoyed by the mixed bloods belonging to or connected with the tribe, and 
who shall permanently reside on the ceded lands. 


For the purnose of identifying the persons, oY as mixed Dieads, 
were, under the treaty, entitled to eighty acres each of the land, cer- 
tificates were issued to such persons which became known as Cig ee 
half-breed scrip. On the face of these certificates it was stated that 
no “sale, transfer, mortgage, assignment or pledge, thereof” would be 
| recognized by the United States. Notwithstanding this, however, they 
were made the subject of purchase and sale through the device of 
_ powers of attorney signed by the half-breeds, authorizing the location 

of the scrip, and the sale of the land when so located. Such locations 
were frequently made, as in the present cases, outside the territory — 
- ceded under the treaty. This evasive practice became so general that 
the attention of Congress was finally called to the matter. June 8, 1872 
(17 Stat., 340), an act was passed for the relief of innocent parties 
holding in good faith under such illegal locitions.: Said act is as 
follows: | a 
_ That the Secretary of the Interior be, and he is hereby, authorized to permit the 
purchase, with cash or military bounty-land warrants, of such lands as may havé 
been located with claims arising under the seventh clause of the second artiéle of 
the treaty of September thirtieth, eighteen hundred and fifty-four, at such price per 
acre as the Seeretary of the Interior shall deem equitable and proper, but not at a 
less price than one dollar and twenty-five ceuts per acre, and that owners and hold- 
ers of such claims in good faith be also permitted to complete their entries, and to 
perfect their titles under such claims upon compliance with the terms abové men- 
tioned: Provided, That it shall be shown to the satisfaction of the Secretary of the 
Interior that said claims are held by innocent parties in good faith,-and that the 
locations made under sueh claims have been ni ide in goorl faith and by’ innocent 
holders of the sane. . 

The first question for eounderty On is what effect, if any, is to be 
given the patents issued to the half-breeds or mixed bloods in this case. 
AS we have seen, these patents refer to the treaty and set. forth the 
Chippewa certificates upon which they ate based. They show that 
‘those certificates were located, not upon lands ceded by the treaty, but 
upon lands situated in the then Territory of Utah. | . 2. _ 

In the case of Fee v. Brown, supra, the question of the validity of a — 
patent issued upon Chippewa half. breed scrip for lands’ located in the 
State of Color ado, under circumstances. and conditions in all material | 


respects similar to those of the present case, was considered and 


decided by the snpreme court. In its opinion the court, after referring 
in Some detail to the provisions of the treaty of 1854, and to the prac, 
tice of issuing certificates thereunder to the half-breeds or mixed 
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‘Vind and. the ieee connécted with the use of such cer vtiieates, 
- substantially as herein set: forth, said : oo a 


We think it was pr obably intended that the power. to locate this serip should be ~ 
contined to the territory ceded to the United States by the first article, although | 
- perbaps not to the éracts named in the first six paragraphs of the second article of 
- the treaty cf September 30, 1854. By this second article the United States agreed 
— to set apart and withhold. from sale for the use of the Chippewas of Lake Superior 

certain tracts of land, all of which were within the States of Michigan, Wisconsin 
ind Minnesota, and in the same article, paragraph 7 , provided that each heat of a 
~ family or single person over 21 years of age, of mixed blood, should be entitled to 
eighty acres of land, to be selected by them under the direction of the President. 
By article 3 the boundaries of the tracts were to be. determined by actual survey, 
and the President was authorized to assign to each head of a family or single person 
. over twenty-one years of age, eighty acres of land for his or their separate use, and 
as fast as the occupants became capable of transacting their own affairs, to issue — 
patents therefor to such occupants, with such restrictions upon the power of aliena- © 
tion as he might see fit to impose. There is some reason for saying that this 
article was intended to apply to Indians of pure, as distinguished from those of 
‘ mixed blood. By subsequent articles the United Stites agreed to pay fur the land 
ceded an annuity, and also a certain sum in agricultural implements, household 
furniture and covking utensils, and also to furnish guns, rifles, beaver traps, ammu- — 
nition and ready made clothing to be distributed among the young men of the 
nation, as well as to. furnish a blacksmith and assistant, with the usual amount of 
stock, during the continuance of the annuity payments. Article 7 provided against 
the manufacture, sale or use of spirituous liquors on any of the Jands therein set 
apart for the residence of the Indians, and the sale of the same was prohibited in 
the territory thereby ceded until otherwise ordered by the President. 

The whole scope and purpose of this treaty was evidently to induce the Chippe- 
was to relinquish their claims to a large amount of territory theretofore owned by 
them, and to receive in lien thereof a certain annuity, and also six tracts of land 
within the States above named, which were to be allotted, at the discretion of the 
President, in severalty, and in parcels of eighty acres each to heads of families and 
single.persons over 21 years of age. If there were any doubt upon the question, 
arising fron. article 2, the subsequent articles indicate very clearly that the reserved 
tracts were intended to be for the actnal resideuce of the lndians and were to be 
within the States above named. 


The court then referred to the act of December 19, 1854, supra, and 
after stating that though subsequent in date to the a it should be 
read in connection therewith, and be held to operate AS 2 ratification 
_ thereof, further held as follows: 


‘Tf there wore doubts latent in the Jang age of the eeeaty itself, it. is clear frum this 
act that it was the intention of Congress to limit the reservatious to the territory 
ceded, both as applied to Indians of pure and mixed blood. 

This was the distinct ruling of the supreme court of California i in Parker v. Duff, | 
47 California, 554, 566, in which an attempt had been made to locate certain of this 
— serip in baiforis and we see no escape from that conclusion. It is also entirely 

clear that this scrip was intended to be located b y the half-breeds themselves; that 


the patents were to be issued to the persons named therein, and that the right to. = 


alienate the lands was never intended to be given until the patents had been issned. | 
It follows from this that the location of these lands in the State of Colorado gave no 
- title to Brown, and that the patent issued ahereon was. void. aud of no eitect.. 
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Ih the case of Pann V. Dutt (AT Gal. 566) cited with approval in : ‘Fee : 
-v. Brown, as just shown, certain of this scrip had not only been located — 


in uiiornia: as stated by the court, but patent had issued thereon. | 


The action was ejectment, On the trial the plaintiffs, relying for their 
title upon the patent, offered the same in evidence. The defendant : 
objected on the ground that the patent was void on its face for want of 
authority in the officer who issued it. The lower court overruled the 
| objection and admitted the patent as evidence. On appeal, however, | 
the supreme court of the State reversed the ruling below aud held the” 
patent to be on its face void, and, aha of no cee: ative effect as a | 
‘muniment of title, 

~ The question here under consider ation is precisely the same as that 
decided in each of said cases of Fee-v. Brown and Parker v. Duff, rela- 
tive to the patents there involyed. If, as held in those cases, the 


locations of Chippewa half-breed scrip in the States of Colorado and - . 


California, respectively, were without validity, and the patents issued 
thereon were void and of no effect, there would seem to be no escaping 
the conclusion that the attempted locations of the scrip in this case on — 
lands in Utah, were equally invalid, and that the patents issued thereon — 
are likewise void on their face and or no effect. .The only authority for | 
the issue of the patents is that contained in the treaty and the subse- 


quent act of Congress ratifying the same. These, as said in Fee v, | 


Brown, must be read in connection with each other, and so reading 
them, it clearly appears that the intention of Congress was to limit the 
half- br eeds or mixed bloods in the selection of their lands, to the terri- 
tory ceded. There is no authority for the selection, location or DAN 7 
ing of claims outside the ceded lands. 

From this conclusion it seems necessarily to follow that DO title passed 
by the patents, that the legal title is still in the United States, and 
that the lands are still a part of the public clomain within the jurisdic. ee 
“f tion of the Land Department. — . 7 : 

There is no necessity for resort to the. mane as on in the» 
decision appealed from, for the purpose of setting aside and annulling ~ 
the patents. A patent void on.its face is an absolute nullity—a thing © 
without force or effect for any purpose. whatsoever. It furnishes no - 
ground for: a direct proceeding in the courts, to avoid it, but may be | 


Successfully assailed ae ally, whenever, and WaereNer relied upon. 


as evidence ot title. 


The principle appears to be ie settled that the inpartonatiee of a 


court of equity is not necessary in cases where the validity of a deed or 
other instrument of conveyance is apparent on its face. There is a 
clear distinction between this class of cases and those where such inva- 
lidity has to be shown by extrinsic evidence. Peirsol] v. Elliott, 6 
Peters, 95; Phelps v. Harris, 101 U. See 370-375; Mackall v. Casilear, 
137 U.S., 550- 5643 Hughes v. ‘United States, 4 Wall. , 239. | 
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Th the cited case of Phelps Vw ‘Harris, the court, in its ae quoted 
_with approval from Story’s Eq. Jur. as follows: 


Where the illeg gality of the avreement, deed, or other instrument appears upon the | 
face of it, so that its nullity can admit of no doubt, the same reason for the interfer- 
ence of courts of equity, to direct it to be canceled or delivered up, would not. 
seem to apply; for in such a case, there can be no danger that the lapse of time may 
deprive the party of his full means of defence; nor can it, in a just sense, be said 
that such a paper can throw a cloud over his. right or title, or diminish its security ; 

_ nor is it capable of being see as a means of vexatious litigation, or serious injury. 
In Hannewinkle v. Georgetown, 15 Pie all., 547-8, the court in its. 
: opinion said : : 

It has long been held, also, that there exists no siowat upon, the title which justi- 
fies the interference. of a court of equity, where the proceedings are void upon their _ 
' face, that is, the same record which must be intr oduced to establish the. title claimed, | 
will show that there is no title. 


It is the. established doctrine of the Gera Sout a ais of the 
state courts in the absence of coutrolling local statutes, that a deed 
which is void on its face, 1s inoper ative to give color of title in support 
of the bar of possession under statutes of limitation. In the case of 
Redfield v. Parks (132 U. By 239-251) the supreme court speaking on | 
this subject said: 

We think that both the weight of authority and sound principle are in favor of 
the proposition that when a deed founded on a sale for taxes is introduced in sup- 
port of the bar of a possession under those statutes of limitations, it is of no avail 
if it can be seen upon its face and by its own terms that it is absolutely void. 

_. In that case the deed recited a sale made on a day not authorized by . 
law, and was held void on that account. A similar decision was nade. 
in the case of Woore v. Brown (11 How., 425). 

In Walker v. Turner (9 Wheat., 541) it was held that a sheriff’s deed 
void on its face is not such a conveyance as that possession under it 
will be protected by the statute of limitations. | _ 

In Polk’s. Lessee v. Wendal (9 Cranch, 87-99), after. referring vener- 
ally to the doctrine of equity jurisdiction in the matter of annulling 
and cancelling instruments of conveyance and oth er contracts, the 
| court further said: | 7 | a | : 

~ But there are. cases in which a. evant i is absolutely void; as iio the State has no 


title to the thing granted; or where the officer had no ‘aughociy to. issue the grant. oe 
In such cases, the v alidity of the ere ant is necessarily examinable at law.. | 


And in Patterson v. Winn (14 Wheat., pee) une court t speaking on 
the same subject said: are | 
We may therefore assume, as thie settled doctrine of this court, that if a pate is 
absolutely void upon its face, or the issuing thereof was without authority, or was | 
prohibited by statute, or the State had no ti ee it vey be impeached collater ally 3 in 
a court of Hews in an action of ejectment. ; . 

The case of Morton v. Nebraska (21 Wall., 660) was in action of — 
ejectment. The plaintiffs held a patent from the government, based 7 
upon the location of military bounty iand warrants and cer tifieates of 
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sitey ‘ested thereon, for éertain lands in ihe State of Nebraska, which 

. were disclosed by the records, at the time the proceedings i in the Land 
Department were had, to be saline lands aud therefore reserved from | 
sale or other disposition as public lands. The defendants: attacked the 
patent as void, and the State courts, both original and appellate, sus- 
tained the attack, The supreme court, in the course of its opinion 
affirming the judgment below, said: 
Ib does not strengthen the case of the plaintiffs that ee sifatned certificates of | 
entry, and that patents were subsequently issued on these certificates. It has been — 
repeatedly decided by this court.that patents for lands which have been previously 
_ granted, reserved from sale, or appropriated, are void. The executive officers had. 
no authority to issue a patent for the lands in controversy, because they. were not 
subject to entry, having. been previously reserved, and this want of power mee be | 
proved by a-defendant i in an action at law. ; 

The case of Burfenning »v. Chica 20, St.. Paul, Minneapolis ete. Ry. 
Co. (163 U..8., 321) was also an action at law. The plaintiff claimed 
title under a patent issued to 2 homestead entryman, for certain lands, — 
which at the date of the patent and at the time of the initiation of the © 
homestead claim, were situated within the limits of the city of Minne- 
apolis, previously incorporated by. pubhe act of the legislature of Min- 
-nesota. The entry was ilegal for the reason that the law. (sections 
9258 and 2289 U.S. Revised Statutes) excluded from pre emption and 
homestead “lands ineluded within thelimits of any incorporated town.” 
| The plaintiff insisted that the question of the patentability of all public 
lands was one for the Land Department to determine, and that its deter- 
mination in the. case, evidenced: by the issue of the patent, was, in. 
effect (and conclusively so), that the lands were not, at the date of the 
initiation of the a a rights, “within the limits of any me: 
rated town.” . 

Lhe court in its opinion, while expressly recognizing and adher ing to 
the doctrine that questions of fact are for the consideration and judg- 
ment of the Land Pop nny and that its jucement thereon i is final, 
further said: . | 

But it is also equally true that when by act of Congress a tract of land has been © | 
reserved. from homestead and pre-emption, or dedicated to any special purpose, pro- © 
ceedings in the Land Department in defiance of such teservation or dedication, 
-althongh culminating ina patent, transfer no title, and may be challenged in an action 
at law. In other words, the action of the Land Department can not override the 


expressed will of Congress, or Ony Oy, ey publie lands in disregard or defiance | 
thereof. 


The court then referred to and sage aparovingly from the case of 
Morton O Nebraska, supra, and in PaDOaNe thereof ee the following 
: language: | 

In that ease it will be ees that the records disclosed that the lands were | 
saline lands when the proceedings in the Land Department were had. So the cage 


was not one in which the Department determined a fact upon parol evidence, but one 
in which it acted in eee of an estab] ished and pocoudes fact. 
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It was ereinen held, inasmuch as the ita of Minneapolis: had been 
aaupertea by public act of the State legislature on March 8, 1881, of 
which judicial notice should be taken, and the record of the Land. 
Department showed that the right of the patentee was not initiated 
until March 27, 1883, that the case was one where, affirmatively and by 
the record, it was ‘disclosed that there was no pretense or semblance of 
claim on the part of. the patentee until two years subsequent to the 
incorporation-of the city, and that it therefore fell within the general 
rule announced as to the invalidity of a Pavone issued: in defiance of 
the expressed will of Congress. = 4 

The case of Deweese v. Reinhard (165 U. 5., 386) was a bill in equity 
filed for the purpose of quieting title in the -plaintiff to certain lands 
in the State of Nebraska, aud to restrain further proceedings in an 
action of ejectment between the same parties, on the ground that the 
plaintiff in that action (the defendant in the bill) rested his title upon 
the selection of the lands by, and the certification thereof to the State, 
under a grant of internal improvements; which selection and certifica- 
tion were alleged to be absolutely void, and therefore to pass no title. 
The contention by the plaintiff was, that the lands though subject: to 
homestead and pre-emption entry, were not of the character subject 
to selection by the State under the gr int. Of this the court said: 

All the facts upon which his contention rests are matters of statute and. record, 


and any defense to the apparent legal title created by them was available in the 
action to recover possession. For if it be true as contended that this land thus cer-| 


tified to the State was not, under the acts of Congress, land open to selection, the 


validity of such certification, as of a patent, ean be challenged in an action at law. 


_ In Northern Pacific Railroad Co. v. Colburn (164 U. S., 383) the rec-. 
ord did not show that patent had issued, but the court in speaking on 
this subject, and citing Burfenning Ve ‘Uileage; St. Paul, Minneapolis 
etc, Ry. Co., supra, said: | _ | 
Though a patent had been issued it would not follow that that i is conclusive in 
even an action at law, and that i inall cases some > direct proceedings to set poide the 
: patent is necessary. ows - 
In the case of St. Louis Smelting ae Co. Q. cons (104 U.S., 636) : 
the court in speaking of some of the exceptions to the general doctrine 
of the conclusiveness of a patent for land, after citing and commenting 
upon the cases of Polk's: Lessee 2. Wendal aud Patterson v. Winn, 
supra, said: et oe eR ee 


- ‘Zhe doctrine declared i in these eases as to the Seema: atvendine: a patent has 


been uniformly. followed by this conrt. The exceptions mentioned.have also been 


regarded as sound, although from the general language used some of them may 
- require explanation. to understand fully their import. If the patent, according to 
- the doctrine, be absolutely void on its face, it may be collaterally inpeached in a 
court of law. Itis seldom, however, that the recitals of a patent will nullify its 
granting clause, as,. nr instance, that the land which. it purports to convey is. 
reserved from sale. f course, should such inconsistency appear, the grant would | 
fail. - Something more, . however, than an Pea contradiction in its. terms is™ 
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-. meant when we speak of a patent being void on its face. It is meant that the ane 


+ ent is seen to be invalid, either when read in the light of existing. law, or by reason 


‘of what the court must take judicial note of; as, for instance, that the land is 
reserved by statute from sale, or otherwise appropri: ie: or that the patent is for an 
unauthorized amount, or is executed by officers. who are not intrusted by law with 
‘the power to. issue grants of portions of the public domain. 

From these authorities and many others that might be cited, it must 
be considered as the settled law, that a patent is void on its face not 
only when fatally defective by its own terms, but also, whenever its 
invalidity appears by reference to any matter of which judicial notice 
may be taken, such as public statutes or treaties; and that such a pat- 


- ent is entirely null, conveys no title, and has no operative effect requir- 


ing resort to a court of equity for its avoidance. Nothing can be 
founded upon an act or transaction that is absolutely void, but from 
such as are merely voidable, good titles may ultimately spring. The 
patents here in question come clearly within the rule as to patents void. 
- upon their face. 
‘The ease of Stone v. United States (2 Wall., 69 U. S., 525), cited by 
your office is not in conflict with these Ciews: That was a suit in 
equity to set aside and annul a patent for certain lands alleged to have 
been, at the date of the patent, within the limits of a military reserva- 
tion which had been established by executive order. One of the ques- 
tions presented and decided was as to the true Jocation of the south 
line of the reservation. The determination of that question determined 
also, whether the lands were within or without the limits of the reser- — 
vation, The patents were issued upon the supposition that the lands 
were not within the reservation. This was afterwards found to have 
been a. mistake, but the mistake did not appear upon the face of the 
patent. és 
It had to be shown, aid y Was shown. a extrinsic evidence. The pate 
ent was not void ou its face, but was prima facie valid, and sae Case 
was therefore a proper one for equitable interference. | 
It is an equally well settled principle that until the ison: title to 
Jands which are a part. of the public domain and as such. subject to 
disposition: under the laws relating to: the public lands, has passed 
from the government by some instrument of conveyance, the Land 
Department retains jurisdiction over the same. A patent which does. 
not pass the legal title because void on its face can not operate to- 
defeat such jurisdiction. . The vital question is: Has the legal title 
“passed? If it has, the jurisdiction passed with it; if not, the jurisdic- 
tion remains in the Department. As said in Moore v..Robbins (96 
U.S., 530-533): | So 
With the title passes away all authority or control of the Executive Department | 
over the land, and over the title which it has conveyed. .... 


The functions of that Department n: necessar rily cease when the title] has passed from 
the government. . 
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Ip the recent case of Michigan Land and hinubeE Co. v. Rust (168 
-U.8., 589-592—- 3) the supreme court said upon this Subject: 

Generally speaking, while the legal title remains in the United etalk the orant 
is in process of administration and the land is snbject to the jurisdiction of the 
[rand Department of the government... .. - In other words, the power of the 


Department to inquire into the extent and validity of the rights claimed against 
the government, does not cease until the leg al title has passed. 


It is true the court in that case had under consideration the ques- 
tion of departmental jurisdiction in the administration of the swamp 
land grant of 1850, but the principle is the same as that here involved. 

In the United States ». Schurz, (102 U. &., 378-402) the court, speak- 
ing of the authority of the officers of the Land Department, and espe- 
cially with reference to the final act of those officers in the series 
essential to the transfer of title, said: i | | 

Whenever this takes place, the land has ceased to be the land of the goverpment; 
or, to speak in technical language, the legal title has passed from the government, 
and the power of these officers to deal with it has also Desree away. 

See also Parcher v. Gillen (26 L, D., 34), 

It clearly appears from. these authorities that the Land Department 
retains its jurisdiction over the public lands as long as the ieee nate 7 
remains in the government. 7 

In view of what has been said it must be held that the patents issued | 
in this case were void and of no effect; that they were inoper: ative 
to pass title from the government; that the legal title to the lands 
involved is Still in the United States; and. that the jurisdiction of st) 
Land Department over them still exists. 

To the extent that the case of Charles H. Moore et al. (16 L. D.,, 204) 
is in conflict with the views here expressed it is overruled. 

The next question to be considered is whether the act of June: 8, 
1872, affords relief to the parties holding under the patents. That act | 
provided for two-classes of cases: 

‘First: It permitted the purchase, upon certain stated terms, “« of 
| such lands as may have been located with claims arising under the 

- seventh clause of the second article of the treaty ;” | 
Second: It permitted all “owners and holders: of such claims in 
good faith .... to complete their entries, and to perfect their titles. 
under such slaning upon comphance with the terms mpeve mentioned : are 

Aud it was further provided: | | 

That it shall be shown 4 , that. anid claims are held. by aneeont parties In 
good faith, and that the ioeatisns made under such claims have been made in good 
faith and iy innocent holders of the same. . | 

Itis not believed that: this case comes within either of the classes 
named, The scrip here involved was not issued until February 23, 
1873, and the locations were not made until ¥ebr ary 9,1874. Neither . 
the scrip nor the locations were ib. existence at the. date of the act, 
which was entitled, “An Act to perfect certain land titles therein. 
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econ, Mt Iti is apparent that the Goss soueiie to: be perfected were 
existing titles, based upon illegal locations or claims, and that the act 
was intended to operate retrospectively by giving protection only to_ 
past tr ansactions, By the language of the act the Secretary of the 
Interior -was-authorized to permit the purchase “of such lands as may 
have been located” with claims arising under the treaty, evidently : 
referring only to locations theretofore Nee and the “‘ owners and hold- 
ers-of such claims in good faith” were “permitted to complete their 
entries: and perfect their titles.under such claims” upon compliance — 
with the provisions of the act, thus clearly contemplating holders and 
owners of claims and locations which were in existence but were 
| incomplete and imperfect. | 
It is manifest that Congress was legislating with hiss ence to exist- 
ing conditions and not providing in advance a remedy for cases which | 
might arise in the future, Had it been intended to change the existing 
treaties and statute and to authorize the future issuance and location 
_ of this character of scrip in a manner theretofore unauthorized, it is 
but reasonable to believe that resort would have been had to ianeuniee 


better calculated to express that purpose. It seems to be clear, there- 


fore, that neither the letter nor the ey of the act embraces the 
claims or locations in question. . 

It does not necessarily follow, however, that the homes tead seiptien: 
tion of Moore must be allowed. From the showing made when the 


case was formerly before the Department (16 L. D., 204) it appeared — 


that portions of the lands had been subdivided into lots and that there | 
were then a large number of holders of such lots. It is not improba- 
ble that equities have been acquired by such holders, or other claim: _ 
ants of the lands, which, while not enforceable against the government, — 
‘ought to be. recognized and protected. With a view to determining - 
the status of all parties concerned and the best disposition to be made 


of the land, your office will order a hearing to ascertain the condition — 


of the lands at the present time, who are existing claimants thereto 
-and the character of their claims, together with such other informa- 
tion as may be obtainable relative to any existing equities in the prem- 
ises, The local officers will give due notice of said hearing to M oore, 
and all other parties in interest, and will make due report. Upon 
receiving their report. you will report to the Department, with your 
recommendation in the premises. oe 
For the purpose of holding the land in 1 its pr esent status and ipod: 


ing any possible attempt by others to initiate claims thereto by settle- _ 


ment, entry or otherwise, the land included in the patents herein held 
to be void, is hereby reserved and withheld from settlement, entry or 
_ other disposition until farther ordered, , ao 
_ In the event that it be shown that the present holders: of this land — 

_ under the void patents are innocent purchasers thereof in good faith, 
the Department will make a recommendation to Congress urging that 
appropriate relief be granted to them, 


a 
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‘SWAMP LLANDS-SELECTION~APPROV AL~REVOCATION, 


“InstRverrons. 


Cs 


An order revoking the approval of a swamp iad list émbracing the lands in : a speci- 
: fied county is ineffective as to. a tract which for the major part lies outside of - 
said county, and was regular ly solestel 


Acting Secretary Ryan to the Gimnsaone nd the General Land Office, : 
(Ww. V. D.) = October 83,1898. (IL P) ; 


I am in receipt of your office letter “K” of the 21st instant recom. 
mending for reasons stated therein, that the revocation of so much of 
_ approved Missouri swamp land list No. 1, Milan series, aS relates to the 
NE 4 of the NE 4, section 33, township 66 N, , range 16 W., be eveet 
in order that patent may issue to the state for said tract. Z 

It appears that said list was approved by the Department. November - 
25, 1853, and that it was composed of lands in Adair, Schuyler, Putnam, 
Dodge, Chariton, Grundy and Mercer counties, in said state. 
~ Because of certain irregularities in the matter of the selections in 
Schuyler county the approval of so much of said list as related to lands 
in that county was, on June 8, 1834, revoked as to 149 descriptions. 
That revocation is in the following language: 

DEPARTMENT OF THE INTERIOR, 
 . dune 8, 1564, 
The above approval of r the 25th of November, 1853, is hereby zaroiea so far as it 


relates to the tracts situated in Schuyler county, Missouri, which tracts -are desig- 
nated in the within list by numbers in red ink from 1 to 149. 


. The tract here involved is designated No. 138 in red ink in said like 
In the case of William H. Frietly decided by the Department June 3, 
1897 (unreported), involving the NW 4 SW ¢ of section 4, township 
65 N., range 16 W., Booneville land district, Missouri, designated as 
No. 87 in red ink in this same list, tt was held that as the major part of 
the tract there involved was in Baten county and not in Schuyler _ 
| county, the revocation of the approval of the state’s selection did not. 

_ affect that tract, and that hence it stood appropriated to the state under 


the swamp land grant. of September 28, 1850. The situation of this 


tract, as shown by the plats of the General Land Office, is identical 
with that one. The Chariton river forms the boundary between the 7 
two counties and flows through the tract-here involved as it does 
through the tract involved in the Frietly case. But the major part of © 
this tract, as of that, is in Putnam and not in Schuyler county. 
There is a further reason, however, why the revocation of June 8, 


(1854, of the approval of said list to the State of Missouri does ne 4 


affect this tract, and that is that it was not included i in the lists of lands 


. submitted to the surveyor-general by John W. Minor, agent for Schuy- 


der county, concerning which the irregularities were complained of and 
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| which resulted in the revocation smantioned: In other words it was 
never selected by nor claimed as being in Schuyler county. The list 
submitted by the counties other than Schuyler includes this tract. 

Therefore, as there were no irregularities in the selection of this 
tract, and as the principle enuuciated in the Frietly case fits precisely, 
I am of the opinion that the revocation of June 8, 1854 does not affect 
this tract, that there is no action required by this Department in the 
premises, and that there is no obstacle in the way of the patenting of 
said lands to the state under the approval of list No. 1, made Novem- 
‘ber 25;, 1854, 


REGULATIONS CONCERNING PERMISSION TO USE RIGHT OF WAY 
OVER THE PUBLIC LANDS FOR TRAMROADS, CANALS, RESERVOIRS, 
ETC, ACTS OF JANUARY 21, 1895 (28 STAT., 635), May 14, 1396 | 
(29 STAT, 120), AND MAY il, ie (30 STA, noel APPROVED | 
SEPTEMBER 17, 1898. | a . 


The followin g regulations are promulgated under the act of Congress 


of January 21, 1895 (28 Stat., 635), entitled “An act to permit the use 
of the right of way through the public lands for tramroads, capes and 


reservoirs, and for other purposes,” which is as follows: 


Be it enacted by y the Senate and House of Representatives of the United States of Ameri iea 
‘in Congress assembled, That the Secretary of the Interior be, and hereby is, authorized 
and empowered, under general regulations to be fixed by him, to permit the use of the 


right of way through the public lands of the United States, not within the limits of | 


any park, forest, military or Indian reservation, for tramroads, canals or reservoirs 
to the extent of the ground occupied by the water of the canals and reservoirs and - 
fifty feet on each side of the marginal limits thereof; or fifty feet on each side of 


the center line of the tramroad, by any citizen or any association of citizens of the 


United States. engaged in business of mining or ee or of outing timber and a 
manufacturing lumber. 


And the act of May 14, 1896 (09 | Stat. 120), entitied pa aee : | 
: amend the. act approved Mareh third, eighteen hundred and ninety- one, = 
eranting the right of way upon the public lands for reservoir and canal | 
purposes,” which is as follows: : 


Be it enacted by the Senate and House of Representatives of the Uniled States of America 
in Congress assembled, That the act. entitled “An act to permit the use of the right 
- of way through the public lands for tramroads, canals, and reservoirs, and for other 
purposes,” approved January twenty-first, eighteen hundred and ninety-five, be, 
and the same is hereby, amended by adding thereto the following: 

“Sno, 2. That the Secretary of the Interior be, and hereby is,: ‘authorized and 
empowered, under general regulations to Le fixed by him, to permit the use of right 
of way to t':e extent of twenty-five feet, together with the use of necessary ground, 
_ not exceeding forty acres, upon the public lands and forest reservations of the United 
States, by any ‘citizen or association of citizens of the United States, for the pUrpete 
of generating, manufacturing, or distributing electric power,” 


1, It is to be specially noted that these acts differ from the other - 
right of way acts of March 3, 1875, and March. 3, 1891, in that they 
| authorize merely a per mission. instead of making a grant, and that they 
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give no right whatever to ie Gam the public lands adjacent: to the 
right of way any material, earth, or stone for poneuruehion or for any = 
| other purpose. | 
2, The application for per mission. tot use the right of: way through the 
“public iands must be filed, and permission granted, as herein pr ovided, 
before any rights can be claimed under the acts, and should be madein | 
~ the form of a map and field notes in duplicate of the center line of the 
right of way or of the tramroad, canal, or reser voir, and filed in the 
local land oftice for the district in which the right of way is located; if 
situated in more than one district, duplicate maps and field notes need | 
be filed in but one district and single sets in the others. 
_ 38, The. maps, field notes, e evidence of water rights, ete., aan: when 
the applicant is a corporation, the articles of ineorpor in and proofs 
of organization must be prepared and filed in accordance with the reg- 
ulations for railroad, and for irrigation canals and reservoirs under the 
general right of way acts, as in the respective circulars relating to those 
subjects; forms 4 and 6 oer modified in the last senteuces to relate to 
the act under which the application is made. 

4, An affidavit that the applicant is a citizen must accompany the — 
application; if the applicant is an association of citizens, cach must 
make affidavit of citizenship, and a complete list of the members thereof 
must be given in an affidavit. by one of them; a corporation organized 
under the laws of the United States, or of any State or Territory, will. 
be presumed to be an association of citizens within the meaning of the 
act. If not a natural-born citizen, the applicaut will be required to file’ 
proofs of naturalization. The applicant must also state in the affidavit 
the purposes for which the right of way is to be used. 

5. When application is made for ‘the use of necessary ground, not 
exceeding forty acres,” the tract should be clearly designated on the 
niap by colored shading or otherwise, its location aud extent accurately 
déscribed by field notes, if necessary, and it should be described in forms 
3 and + by legal aiboiviion or by course and distance from a corner of | 

the public surveys. The applicant must also make a statement. in 
_ duplicate of the purpose for which the tract is to be used, which must 
also contain a showing that the tract is actually and to its entire extent 
necessary for tlie purposes indicated. In such cases, forms 7 and Oe, | 
should be written on the map and duplicate. 

6. If the application is satisfactory to the Depar tment, the Secretary 
of the Interior will give ‘the required permission in such form as may 
~ be deemed proper, according to the features of each case. And it is to. 
be expressly understood in every case under the act of 1895 that the 
permission extends 0 only to the public lands of the United States not 


within the limits of any park, forest, military, or Indian reservation ; - 


 thatitis at any time subject to medica dion or revocation; that the — 
disposal by the United States of any tract crossed by the permitted 

right of way is of itself, without further act on the part of the Depart: | 

ment, a revocation of the permission, SO. far as it aol that tract; and | 
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that the permission is sanjeet to any 7 fata regulations of the pena | 
-ment,. Applications under the act of 1896 may be for rights of way: 
upon forest reservations. | 

7. The applicant should mark each of the sapaiviainns affected by the © 
orapoced right of way “ V” or vacant, if it belongs to the public domain 
at the time of filing the map in the local land office, and the same must 

_ be verified by the certificate of the register, which should be written on 
the map and duplicate. If it does not affirmatively appear that some. 
portion of the public land is affected the local officers will refuse to 
receive the application. | | 

8. When the maps are filed, the local officers will note in BeHGil O On © 
the tract books opposite each tract traversed that permission to use the 
right of way for a tramroad, canal, reservoir, or for electric purposes 1S 
‘pending, giving date of filing and name of ppplicants noting on | each a 
map the date of filing. _ 
9. When the permission is given by the Secretary of the Interior, a | 
, copy of the original map will be sent to the local officers, who will mark 
upon the township plats the line of the right of way, and will notein | 
_ pencil opposite each tract of publie land ‘affected that eens has. 

been given, voting the date of permission and the act. | | 
10, Permission may be given under the acts for rights of way on 
ulsurveyed land, maps to be prepared as in the circulars noted. 

11, The act uconed May 11, 1898 (30 Stat., 404), entitled “An act — 
to amend an act to permit the use of the right of way through public — 
lands for tramroads, ao and reservoirs, and for other purnenee: is 
as follows: 7 3 

Be it wnaeea be y the Senate anit House of Reine bhi tadaes of the United States of Aes ica 
in Congress assembled, That the act entitled ‘“‘An act to permit the use of the right of 
_way through the pubiic lands for tramroads, canals, and reservoirs, and for ‘other 
purposes,” approved January twenty-first, eighteen hundred and ninety-fy e, he, and 
the-same is hereby, amended by adding thereto the following: 

“That the Secretary of the Interior be, and hereby is, authorized and ore 
under general regulations to be fixed by him, to permit the use of right of way upon 
the public lands of the United States, not win limits of any park, forest, military, . 
_ or Indian reservations, for tramways, canals, or reservoirs, to the extent of ihe ground .. 
occupied by the water of the canals and reservoirs, and fifty feet on each side of the 
marginal limits thereof, or fifty feet on each side of the center line of the tramroad,° 
by. ally citizen or association of citizens of the United States, for the pur posen of 
farnishing water for domestic, public, and other beneficial uses. 

“Sno. 2. That rights of way for ditches, canals, or reservoirs heretofore or : hereafter 
‘approved anda the provisions of sections eighteen, nineteen, tweuty, and twenty- 
one of the act entitled ‘An act to repeal timber-culture laws, and for other purposes,’ 
approved March third, eighteen hundred and ninety-o ne, may be used for purposes 
of a public nature; and said rights of way may be used for purposes of water trans- 
portation, for domestic purposes, or for the development of power, as subsidiary to 


_ the main purpose of irrigation.” 


By section 1 of said act an jnoctant extension of the scope of the - 
act of 1895 is tImade. Applicants should state the purposes for which 
the right of way 1s to be used as eee by Dare raph 4, | 

(21673—VoL 27 -——32 
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| 12. Wiensver a right of way is located upon a reservation, the alk 
cant must file a certificate to the effect that the right of way is not so 
— located as to interfere with the proper occupation of the reservation by 


the Government. When the right of way is located on a forest or tim. - 


_ber reserve, the applicant must file a stipulation under seal to take no 
timber from the reservation outside the right of way. In accordance 
with the provisions of the circular of March 21, 1898, the applicant will 
also be required, if deemed advisable by the Comimissioner of the Gen- 

eral Land Office, to give bond ina satisfactory surety company to the 
Government of the United States, to be approved by him, such bond 
: stipulating that the makers thereof will pay to the United States ** for 
any and all damage to the publie lands, timber, natural curiosities, or 
other public property on: such reservation, or upon the lands of the 
United States, by reason of such use and occupation of the reserve, 
regardless of the cause or circumstances under which such dainage may 
occur.” A bond furnished by any surety company that has complted 
with the provisions of the act of August 13, 1894 (28 Stat., 279), will be 
accepted, and must run in the terms of the stipulation above quoted. 
The amount of the bond can not. be fixed until the epplicavion has been 


submitted. to the ene e Land Offic e. 
FF, W. MONDELL, 


- Aeting g Commissioner of the General Land Office. 


Approved September 17, 1898. 
: WEBSTER DAVIS, 
Acting Seoretar, y of the Inter’ tor. 


—_e 


forms ? and 8 for Use sndiee act of May 14. 1896, as reqs ed by par agr wok 5. 











| ‘Form ci 
STATE OF. 
‘County of —-—, 88: | 
: , being duly sworn, says hei is the chief eD gineer “(or the person amoloved 
by) the - company under whose supervision the survey was made of the grounds | 





selected by the company for electrical purposes under the act of Congress approved 
“May 1d, 1896; said ieee being situated in the - quarter of section —— of 
~, in the State (or Territory) of ; that the accom- 
panying plat caveat: represents the surveyed limits and area of the grounds 80. 
selected, and that:the area of the ground so selected and surveyed is acres and 
no more; that the company has occupied no other grounds for similar purposes upon. 
public lands for the system represented hereon; and that, in his belief, the grounds: 
so selected, surveyed, and represented, are actually and to their entire extent required 
by the company for the necessary uses contemplated by said act of Congress REDE 
‘May 14, 1896 a Stat., 120). | 

















SS 


rr ree 
is J 


, 18—. 





Subscribed and sworn to before me this —— day of 
- [SEAL,}. | 








Notary Public. 
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FORM 8, 





I, -— —.——--, do hereby certify that I am the president of the - company; . 
that the survey of the tract represented on the accompanying plat was made under — 
authority and by direction ofthe company, and under the supervision of , its. 
chief engineer (or the person employed in the premises), w hose affidavit. precedes this- 








certificate; that the survey as represented on the accompanying plat actually repre-__. | 


sents the ionnds required in the —— quarter section —— of township —— of ran ge. 
——, for electrical purposes and to their entire extent, under the act of Congress — 
sieered May 14, 1896; that the company has selected no other grounds upon public 
_ lands for similar purposes, for the system represented hereon; and that the company: 
by resolution of its board of directors; passed on the - day of , 1—, 
directed the proper officers to present the said plat. for the approval of the Sécrotaiy, 
of the Interior, in order that the company may obtaiu the use of the grounds described 
under sane act approved ee 14, 1896 (29 Stat. , 120). 
anes | —; 


President of the - Company. 

















Attest 7 








} | 
Secretary. 
[Seat of Company.]| - 


. ISOLATED TRACT—SURVEY OF ISLAND. 
JOHN C, SHAFER. 


Where the survey of an island is ordered prior to the amendment of section 2455 
_ R.S., and it is directed in such decision that. after survey the island shall be 
‘sold as an isolated’ tract, but no action is taken on such direction until after - 
~ such amendment, the land:so surveyed can not be thus disposed of until the. 
lapse of three. yeas after survey, it being in the meantime subject to homestead 
entry. 


Secretary Bliss to the Sinnteoads of the General Land Office, October 
(Ww. V.D.) | | | 4, 1898. _ . , (A. G.) 


John ©. Shafer appeals from the decision of your office of April 14, 
_ 1897, holding for cancellation his homestead entry made November 13, 
1896, for an “Island in Cory lake,” in section 19, T.68., R. 12 W,, in 
the Graylin 2, Michigan, land district. 

It appears that the entryman made application for the survey of such 
island, and that by departmental decision of December 6, 1894 (unre: 
ported), it was held that such island “is public lands of. the United: 
States and subject to survey, disposal and sale under existing laws 
and regulations,” and the application was accordingly approved and a — 
survey thereof was authorized. Said decision also contains the ee 2 
language: : | . | 
Thereafter (the survey} the lands should be sold for cash to eae bidder 
after public notice of sale, under the provisions of section 2455 Revised Statutes. 
‘This method of disposal will give all interested parties an opportunity to bid for #06. 7 
possession of the island. , _ 

The area of this island is fixed in the eeoleation of Shafer for a 
survey thereof.as two and a fourth acres, but his entry discloses that 
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the area, probably ascertained by survey, is 1.43 acres, Accompanyin g 
the said application for survey were affidavits of two parties who. | 
testify of their own knowledge to the existence of the island prior to 
the original survey in 1828, and also a petition of the owner of lands on 
the west side of the lake and forty-eight others protesting against the » 
allowance of the application. These petitioners did not submit addi-— 

tional.evidence called for. Such owner of the adjacent lands claims own- 
-. ership by prescription of the island but did not aver any rights of riparian 

ownership. He did not object to the proper use of the island by. the | 
| public, but he and the other petitioners did object to gr enue: absolute 
control thereof to any one. 

This Department held in such decision that the island existed ina 
navigable lake when the original survey was made and was not included 
in that survey and is not shown on the township plat, that the lake is 
still navigable, and neither rights by accretion nor riparian rights were 


involved in the consideration of Shafer’s application, for a survey, and 


no right or title by prescription can run against the government. = 

It seems that no action was taken upon the departmental direction | 
that the lands-should be sold at public sale, up to the time that Shafer 

made his entry, over two years after the date of such Renee 

decision. : 

Section 2455 of the Revised Statutes was in force at die time of such | 

decision ordering a survey, and then read as follows: 


~ It may be lawful forthe Commissioner of the General Land ‘Office to order into 
market, after due notice, without the formality and expense of a proclamation of 
the President, all lands of the second class, though heretofore uuproclaimed and 
unoffered, and such other isolated or disconnected tracts or parcels of unoffered. 
lands, which, in his judgment, it would be proper to expose to sale in like manner, — 
But public notice of at least thirty days shall. be given by the land officers of the 
district in which such. lands may be situated, pursuant to the directions of the 
: Commissioner. 7 


' This section was amended after such decision by thes age of Ropruabe | 
26, 1895 (28 Stat., 687) and was in force, as so amended, at the time of 
Shafer’s entry on November 13, 1896. Such section now provides: 


Sec. 9455, Té shall be. lawful for the Commissioner of the General Land Office to 


_ order into market and sell for not less than one dollar and twenty- five cents per acre 


any isolated or disconnected tract or parcel of: the public domain less thau one- 
quarter section which in his judgment it would be proper to expose to sale after at _ 
least thirty days’ notice by the land officers of the district in which such lands may 
“be situated: Provided, That lands shall uot become so isolated or disconnected-untjl 
the same shall have been subject to homestead entry for a period of three years after 
the surrounding land has been entered, filed upon or sold by the government: Pro- 
vided, That not more than one hundred and Bae) acres shall be sold to any one 
person. 


- The departmental decision see a survey and public sale of the 
- Jands found that “the lands on the shores of the Jake (containing the 
island) have been disposed of by the United States” so that the tract 
Inay be considered. as an “isolated or ‘disconnected tract or parcel of , 
the public domain.” | : 7 
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Ts appears that after anne his elitry Shafer was notified ‘that: an 


application to have the island offered at public sale under section 2455 


of the Revised Statutes, if in accordance with the Cireular of April 11, _ 
"1895 (20 L. D., 305, General Circular of October 30, 1895, p. 5), would | 
be granted, bat he declined to make such Boneenee insisting on ‘his 
entry of the tract. 
In his appeal, he states under oath ‘that ike made the ‘entry in eaan - 


faith, and relying thereon, made improvements upon the tract in clear- .— 


ing Une same, in erecting a building thereon for a residence aud in put- 
ting out fruit and ornamental trees, before the adverse decision of your © 
office was rendered; that the land is only valuable as a small homestead 
and because of its limited area; that he is a locomotive engineer by . 
profession, but has been afflicted by muscular rheumatism for the seven 
years preceding his appeal; and that there are 00 an as a al 
his homestead rights. | | 

The section referred to has been construed by the Department since _ 
the same has been amended. It has been held that the policy of the 
law evidently was to offer at public sale only such isolated and discon-- 


nected tracts of land as were not wanted by homeéseekers, and it was gt 


| directed that they should not be disposed of at public sale until they 
had been subject to entry under the homestead laws for a period of 
three years after the surrounding lands: had been entered, filed upon 
or sold by the government. (G. W. Allen, 26 L. D., 607, 608.) Butif 
- the lands have been appropriated by means of a homestead entry, the 
tract can not be regarded as “isolated,” that is, undesirable. aS & home- 
stead. (Hand v. De Remer, 26 L, D., 676, 679.) 

‘From the departmental decision of December 6, 1894, anietige the ; 
survey of the island, it appears that the surrounding Jands—those 
- touching the ike ciate have been entered more than three years prior — 
to Shafer’s entry, but the island itself was not subject to entry until it 
was surveyed and the statutory term of three years had not elapsed. 

after such survey until Shafer made homestead. entry for the tract. 
' As no action was taken under the recommendation of the Department | 


regarding a public sale of the island, and as no application was ever 


made therefor before the change in ine statute authorizing such publie 


sale, the land was subject to entry after its survey and within three - 


years thereafter. Within ome period, Shafer mace entry, and ee 7 


his entry must stand.. 


However, the description of the entry i is vague and uncertain. It is - 
of “an island in Cory Lake,” in a certain designated section, township | 
and range. This description is indefinite and uncertain and must be 
corrécted in order to conform to the survey and to identify the tract. 


The applicant will be permitted to amend his entry by having inserted = 


_ therein the description given in the field notes of survey in order that 
_ the tract entered’ may be descr ibed with such cer tainty as will clearly, , 
| identify ib, 7 
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. “The decision of your office folie. the. entry for cancellation is 
- reversed, and you will order an amendment of the entry In conformity 
7 with this oo 


DrcK4e Dv, KENNEDY. 


“Motion for review oi departmental decision of Avent 5; 1898, OT L. 
| D, a0) denied by pemnelary pase October 4, 1898, | 


S CONTEST—INDIAN HOMESTEAD-—NOTICE-SOLDIERS’ FILING 
‘Feenny Ve HENSLEY.. 


In the case of a.contest ag ainst an entry made under the general homestead law by 
a native born Indian, who has. abandoned the tribal relation and adopted the 
| eustoms of civilized life, it is not necessary.to serve notice of such proceeding 
upon the Indian agent or Commissioner of Indian Affairs. 
_ A contest will lie against a soldier’s homestead entry on a charge of failure to settle 
upon the Jand and LpTONS: the same within six months sront the date of his 
filing. : 


Secretary Bliss to the Commissioner of ae General Land Office, pistes 
(W. V. D.) | — 4, 1898. - 2. | a (GH. G.) 


William Hensley appeals from the decision of 3 your office of March 8, 
1897, revoking the decision of your office of October 15, 1895, and direct- 
ing the cancellation of his homestead entry made April 1, 1892, for the 
SE. 4 of Sec. 24, T. 15 N., BR. 1 E., in the Guthrie, Gldshona: land dis- 


niet, on his soldier’s declar atory statement for said tr act, filed October 
6, 1891, 


The iilowing facts are gleaued no the record, including the deci. 
sion of your office: | | 
Hensley iS a Winnebago Indian of fall Dicod, and does not live upon 
any reservation. May 31, 1892 , Lagrange Feeley filed an affidavit of 
contest against Hensley’s entry, alleging abandonment and failure to 
establish. residence upon the tract filed upon and entered by him. 
After a hearing, the Jocal office. recommended the dismissal of the con- 
test. Thereafter, on the motion of the contestant for a new trial on the 
ground of newly discovered evidence, the said decision was set aside 
_ by the local office and a new hearing was appointed. This hearing | 
resulted in the recommendation of the cancellation of Hensley’s entry, . 
and upon his appeal your ottice, on October 15, 1895, held that: 
‘It is clear that your (the local) office failed to acquire jurisdiction, for the only 
attempt made to serve notice of contest was by making personal service on the 
defendant alone, while it is necessary, in cases where an Indian’s homestead is con- 


_ tested, to notify the Indian agent, if there be one, and if not, then the Commissioner 
of Indian Affairs, | 
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Your office thereupon set aside the decision of the locat office, and 
the case was remanded for a hearing after service of notice, under the 
— directions contained in the circular of January 22, 1877, a copy of which 
was set out in your said office decision; and the local office was further 
instructed that if Hensley were a non-reservation Indian, the Commis: 
sioner of Indian Affairs must be notified of the hearing. - 

October 22, 1895, the contestant filed a motion for a review of the 
said decision ‘of your office. This motion and the record of the testi- 
mony were lost, and at the suggestion of your office the attorneys for | 
the respective parties filed before the loca! office, on November 12, 1895, 
an agreed statement of facts, ‘for the purpose of saving expense and 
for supplying the lost papers.” In this statement it was admitted that 
“the said Hensley has wholly abandoned said claim and | lever lived. 
thereon,” and further : | 


that after filing his soldier’ 8 declaratory statement he ook a stove ae some pelien | 
articles of furniture and ‘provisions and put them in a log hut on the claim, since 


42 which time he has not pretended to live thereon, and that at the time of the trial of : 


said contest the elaim was abandoned, as shown by the deeision of the Pesister and 
receiver, etc. . 
It was facthies agreed that the lost anbcen on review was based on | 
the following assignments of error, Viz: | 
1st. The Hon. Commissioner erred in not sustaining the decision of the local office — 
wherein they recommendéd the cancellation of defendant’s homestead entry; 
2d. In holding that the local office failed to acquire jurisdiction of the defendant; . 
3d. In holding that the defendant’s homestead entry was an Indian linwiestoad 


entry, he having first filed a soldier’s declaratory statement and afterwards filed a 
regular citizen’s homestead entr ys and paid the regular fee therefor, $14.00. 


The parties also stipulated that Hensley is a fall blood Winnebago 
Indian, not living on any reservation, and that in a statement attached 
to the Hott: for review; which was verified, the attorney for the con-— 
- testant Feeley called tie attentiou of your office to the fact that the - 
homestead entry of Hensley was not made as an Indian homestead, but 


was made upon “regular citizen homestead blanks, aud the customary 


fee of $14.00 paid therefor,” and contended that Hensley “by virtue of 
being a soldier was pene to the same laws as though he were a 
white man or a black man.” ; 

- Your office held upon this agreed Sales of facts, made as a sub- 
stitute for the lost record, that. conceding that the contest against 
Hensley proceeded irregularly, it appears that he had full notice of the 
action taken, with full opportunity to defend against the contest, and 
upon a re-examination of the case, it. being admitted in the agreed 
statement of facts that he has never lived on the land, there existed 
no reason for remanding his case for a further hearing. Your office - 
accordingly revoked its former decision remanding the case for proper _ 
service upon the Commissioner of Indian Affairs, and affirmed the — 
action of the local office holding the entry for cancellation. — a 

The applicant, William Beneey: enouel a Manuebaee Indian of 


504 _ DECISIONS RELATING TO THE PUBLIC LANDS. 


‘full blood; tiled his declaratory ‘statement and sihardatan, wien he 
made: Romesh entry for the tract In coutroversy, declared in his 


° : homestead affidavit that. he was a native born citizen of the United 


States, over the age of twenty- one years. It must be presumed that he . 
was and isan Indian born within the territorial limits of the United 
- States and one who had at the time of filing his declaratory statement . 
and of making his entry, taken up his residence separate and apart 
from any tribe of Indians therein, and had adopted the habits of civi- - 


lized life, as his citizenship could ‘aooatently be derived from no other - 


source. These conditions brought him within the pale of citizenship, 
where he has voluntarily placed himself, (24 Stat., 388, 390, Sec. 6, 
act of February 8, 1887.) It was unnecessary, therefore, to notify the ‘ 

_ Commissioner of. iidiae Affairs, as your office decision of October 15, 

_ 1895, held. The homestead privilege was conferred upon native born, 
‘Indians’ who have severed tribal relations and abandoned savage for 
civilized life. (Turner v. Holliday, 22 L. D., 215.) The Indian entry- 
man did not: attempt to secure an allotment to him of non-reservation 
lands, whereby he would become a citizen, but relied upon his citizen- 
ship as one who had separated from his tribe and had adopted | 
. the habits of civilized life. By his voluntary act, his declaration of 
citizenship under oath, and his accepting the conditions imposed by 
Jaw upon other citizens, in filing his declaratory statement and making 
homestead entry for the tract in question, he acknowledged that he 
laid no further claim. to the guardianship of his person by the United 
States.. That relationship ceasing, all obligations on the part of the 
governinent toward him, as an Indian, except such-as are enjoyed by 
 gitizens in common, are a nesleg. The protection afforded by Congress 
and by this Department to the Indians while in a state of dependency 
ceases when the state of pupilage or wardship of the latter no longer 
exists. (See-the case of Miami Indians, 25 L. D., 426, 430.) 

- Personal service seems to lave been had upon Housley, the entry- 
man, and he appeared by counsel at the hearing. — 

The local office had jurisdiction of the contest proceediu g and of the 
parties thereto. The evidence, which has been lost; but which appears 
in the agreed statement of facts, appears to éataolien the charge of 
abandonment alleged against the entryman, excluding the admissions 
of abandonment. The contest was not brought prematurely. The sol- 
diev’s declaratory statement was filed-October 6, 1891, entry was made 
April 1, 1892, and the contest affidavit was filed May 31, 1892, 


OA cones will lie against a soldier’s homestead entry on a charge of _ 


failure to settle upon the land and improve the same within six months 
from the date of his filing. (George v. Stroud, 22 L. D., 245.) 
_ It appears that Hensley did not reside upon the tract and Over . 
established a residence there, and did not pretend to live thereon. 
‘Bor the for ‘eocoing reasons the decision of your olfice 1 is affirmed. 


rom 


‘SEmoNs RELATING TO > THE PUBLIC oS — «605 


“RAILROAD. GRAN L-MITATARY RESERVATION WITHDRAWAL, ON 
_ GENERAL ROUTE. 


NoRTHERN PAcrFic, BR. R. Co. 


The provision in section 13, act of March 3, 1863, creating the Territory of ldaho; 
that “all laws of the United States which are not locally inapplicable shall 
have the same force and effect within. said Territory of Idaho as elsewhere in the ~ 

United States” was intended to give effect in said Territory only to such general. 
laws as were not locally inapplicable, and. did not operate to carry into effect as 
to said territory the special limitation contained in the act of February 14, 1853, 
by which the authority of the executive to establish reser vations was Testricted | 

to not exceeding six hundred and forty acres at any one place. 

The case of Fort Boise Hay Reservation, 6 L. D. , 16, overruled. 


--' The withdrawal following the designation of the. general route of: the Northern 


Pacific is no bar to the exercise of the executive authority in the establishment 
‘of reservations for any needful purpose; and a reservation so made, prior to 
the definite location of the line of said road, and existing at such time, excepts 
the land covered thereby from the operation of the grant. : 


Secretary Bliss to the Commissioner of the Generat Land Office, October 
(W.V.D.) By FB9BL (FW. C.) 


The Northern Pacific Railroad Company has appealed from your 
office decision of September 14, 1893, holding that thé portions of Sec. 
1,T.50 N.,R.5 W., and See. 35,1. 51 N., R.5 W., Coeur d’Alene land 
district, Idaho, embraced in the reservations made by executive order 

dated April 22, 1880, are excepted from its grant made by the act of 
July 2, 1864 (13 Stat. 365), | | 
The grant made by the third section of said act 1s of— 


every alternate section of public land, y not mineral, designated by odd numbers, to 
the amount of twenty alternate sectiont per mile, on each side of said railroad ling: 
as said company may adops, throngh the territories of the United States, and: ten 
alternate sections of land per mile on each side of said railroad whenever it ‘passes 
through any State, and whenever on the line thereof, the United States have full 
title, not reserved, sold, granted, or otherwise appropriated, and free from pre-emp- 
tion; or other claims or rights, at the time the line of said road is definitely fixed, 
and a plat thereof filed in the office of the commissicuer of, the general land office. 


The history of these reservations, ot {rom your office persion, 1s 
as follows: | 3 


By executive order ot August 25, 1879, a reservation was created for militar y pur- 
poses on the north side of the Spokane river and Lake Pend d’Orielle, of an jrregu- — 
lar shaped tract, with an area of 15.72 square miles. By executive order dated 
April 22, 1880, the former order was canceled, as the reservation therein created was — 
in excess of that authorized by law, and in lieu of said reservation, two tracts of 
six hundred and forty acres each were set apart, one for a post reserve and the other — 
for winter pasturage reserve. There was some question as to the exact locatiou of 
said winter pasturage reservation, and in office letter of May 18, 1886, to your office; 
. it was stated that from the diagram accompanying said executive order of April 29, 
1880, it appeared probable that it falls within four different sections. and you were 
directed to reserve, until further orders, the pees tracts ou acconnt of said 
pasturage reserve, Viz: : 

W. 4 section 31, T.51 N., R. 4 w. 

All section 36, T.51 N,, R. 5 W.. 


506° DECISIONS RELATING ite THE PUBLIC LANDS. 


ON. 4 section 1, T. 50 N, ,R. 5 W. 

NW.4 ‘section 6, T.50 N. »R.4 W. a 

~ April 27, 1886, said phatnnage reserve was aastbeted ‘to the Interior Department 
for disposal under the act of July 5 5, 1884. Said pasturage reserve has since been — 


surveyed and its location definitely determined, and according to the plats of survey 


tans by U.8. surveyor-general, March 20, 1893, nearly all of the N.¥ of section «— 
1, 1.50 N., R.5 W., and 10.17 acres of the E. 4 SE. 4 and 1.65 acres of the SE.4 NE.L +, 
said section 35, T. 51 N,, RS W., are included i in. such reser vation. 


| ‘The portions of the odd numbered sections described are ith the 
primary limits of the grant for said company as adjusted to the line | 
shown upon the map of definite location filed August 30, 1881, They 
. had been previousiy included within the limits of the withdrawal made 
under the provisions of section six of the granting act, upen the map 
of general route filed February 21, 1872. : , 

Your office decision a appealed from holds that said withdrawal was no 
bar to the reservation of the lands. by the United States, and, as said 
reservation existed at the-date of the filing of the map showing the 
line of definite location of the road opposite this land, it served to 
except from the operation of the grant the portions of the odd num- 
-bered sections included within the limits of said reservation. . 

In its appeal the company urges, among others, the followin g grounds 
of error: 

1. Error to rule that the reservation of one mile square or six hundred and forty 
acres directed by President's order, of April 22, 1880, for a ‘‘ winter pasturage” 
reserve for Fort Coeur d’Alene operated t to except the land embraced therein from’ 
the grant to the company. 

2. Error not to have ruled that as six hundred and forty acres had been reserved 

for the fort or post, any further or additional reservation was prohibited by statute — 
and the winter pasturage reserve was witbout authority of Jaw. 
38, Error not to have ruled that, if there was authority for such a reservation, yet, 
as the land embraced inthis reserve. became on 21st February, 1872, reserved by 
statutory enactment for the Northern Pacific R. R. Company, it was not in the 
power of the executive to set aside said statutory reservation to the extent.of taking 
the land from the grant. | 


It is first necessary to inquire into the authority to make the reserva- 
tion, for if, as contended by the company, the same was prohibited by 
law, it would not defeat the operation of the grant. | 
- This land was originally within the boundaries | of the Territory of 
Oregon as defined by the act of August 14, 1848 (9 Stat., 323). | 

By the fourteenth section of the act of September 27,1850 (9 Stat., 
500), being “ An act to create the office of surveyor. general of the public 
lands in Oregon, and to provide for the survey and to make donations 
to settlers of the said public lands, the authority of the President to 
make reservations for the purposes of “ forts, magazines, arsenals, | 
dock- -yards, ald ounet needful public uses” was s without any restriction 
whatever. | | | | | 

In this particular, eee the ‘et was s amended by sion 9 of the 


act of February 14, 1853 (10 Stat., 159,160), which is entitled “An act — 


to amend an act entitled ‘An act to create the office of surveyor-general 
of. the public Jands in Oregon, and to provide for the survey and to 
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~ make ionations to the settlers of the said publie lands; ‘approved Sep-. 
-_ tember twenty-seventh, eighteen hundred and fifty.” This act provides 
that all reservations heretofore as well as hereafter made urider the act 
of September 27,1850, shall as to forts be limited to an amount not 

exceeding six handed and forty acres “at any one point or place.” ... 

_ The tracts here in question fell within the limits of the Territory of 


Washington as fixed by the act of March 2, 1853 (10 Stat., 172), entitled | 


“An act to establish the Territorial government of Washinetou? and 
by the sixth section of the act of July 17, 1854 (10 Stat., 305), entitled 
‘An act to amend the act approved September twenty-seventh, ei ghteen 
hundred and. fifty, to create the office of surveyor-general of the public 
lands in Oregon, etc., and also the act amendatory thereof, approved 
_ February nineteen (fourteen), eighteen hundred and fifty- three,” it is 
- declared “that all the provisions of this act, and the acts of which it is 
amendatory, shall be extended to all the lands in Oreen and Wash- 
_ ington Territories.” 


It will thus be seen that the restrictions upon ‘the power of the E fies: a 


utive to make reservations for the purposes named, contained in the | 

act of February 14, 1853 (supra), Were expressly extended to the Terri- 

tory of Washin Bion: The lands in question afterwards fell within the | 

- boundaries described in the act of March 3, 1863 (12 Stat., 808), estab- } 
lishing the ea of — the thirteenth section of whieh act 

- provided: | | 


That the constitution and all laws of ie Gated States which are ‘not loeally 


inapplicable shal! have the same force and effect within the said toma of gene. 7 


as elsewhere in the Unite States. 


-Itis claimed on behalf of the company that the effect of the ee 
last quoted was to extend the restrictions upon the power of the Exec- 
 utive to reserve lands for forts, contained in the act of February 14, 
1853: (supra }, to the Territory of Idaho. © 
A similar question was, by the Secretary of War, subinitted to the 
Attorney General for opinion, which opinion will be found in Volume 
19 of the Opinions: of the Attorney General, page O71. | | 
The particular question submitted related to the validity of the 
‘Executive order of August 5, 1878, by which fifty acres of land were 


‘added vo the Fort Missoula military reservation in Montana, which as 
orig. nally established by executive orgge 0 dated Febru ay 19, 1877 , CON: ae 


tained six hundred and forty acres. | 
The portion of Montana included. in the danas resery ation at Mis- 


_ soula was originally within the Territory of Oregon, afterwards within 


the Territory of Washing gton, and later eo within the Territory of 
Montana. : 

The Territory of Montana was sented by the aot of May : 26, 1864 (13 | 
Stat., 85), which contained a similar provision to that ; quoted from the — 
act eatablishin g the Territory of Idaho, viz: 


That the constitution and:all laws of the United States hens are not idsaitg _ 
inapplicable shall have the same force and effect within the said Terebony of Mon- 
_ tana as elsewhere within the United OPaROr: ; 
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In considering the effect of said Prayer the Attorney Gene used 


the following language: 


Itis said that the limitation of six hands ed and fox ty. acres for forts, at first espe- 
cially applied to Oregon Territory, and, afterwar ds, especially applied to Washington | 
Territory, is in force in Montana under the provision just quoted from the act'of May 
26, 1864, because that limitation is not locally inapplicable to Montana, . 

But was it the purpose of Con gress tu ake operative in Montana all the special | 
and local legislation in the statute books of the United States that might not be > 
locally indpplicable to that particular region? It is manifest that. the argument: 
that would admit any particular special legislation would necessarily extend to ail; 
_ the language being “all laws. .... not locally inapplicable.” The result of such 
an interpretation of the act of 1864 would be a medley of laws, no one of which 
might be locally inapplicable to Montana, while, taken together P me would make 
an incongruous mass of legislation. 

- In my view such was not the intention of Congress, but that intention was, I. 

‘think, to give effect in Montana ouly to all general laws of the United States not. 
locally inappliczble; such for instance, as laws relating to civil rights, marine ports 
of entry, ete. Ido not think it would be reasonable or safe to give any sk sense 

to the act.of 1864. , 
In addition to the consider ations ‘alr eady Aeated, itt may be remarked that the leg- . 
islation specially applicable to Oregon was, as:we have seen; made operative in 
Washington Territory by express terms, aud it may be entitled to some weight in this. 
diseussion that during the period of eleven years. which has elapsed since the alleged 


invalid executive order of August 5, 1878, was made, Congress has seemingly acqui- | | 


esced in that order, which would pr obably not have been the case if Congress had. 

- thought that the executive department of the government had acted in open disre- 
gard of limitations of authority which were intended to apply to that department, _ 
- Unless, therefore, I should take the extraordinary position that the effect of sec-— 
tion 9 of the act of 1853 (supra) was to impose a burden | on all the land in the then 
Ter rritory of Oregon, and that Congress intended that the burden so imposed should 
~. run with and follow that land, like a covenant, after the land had ceased to belong 
to-that particular Territory, T must couclude that the executive order of August Db; 
1887,. was not in conflict with section 9 of the act of F ebruary 14, 1853. (supr a), that 


- statute having no application to the subject whatever. 


«Af itis objected that, if we exclude, as inapplicable to these lands in Montana: the 
act. of 1853 restricting the reservation to six hundred and forty acres, we for the | 
game reason must exclude the original act’ of 1850, which, it is said, grants to 
the President the power to make any reservation. To this [ answer that iu my 
Opinion the validity of the Executive order of August 5, 1878, and that of February 
19, 1877, to which it was supplemental, rest not on that statute, but on a long- 
‘established and long- recognized power in the President to withhold from sale or set- — 
tlement, at discretion, such parts of the national domain, open to entry and | 
settlement, as he may deem proper. _This power Congress recognizes iv the legisla- 
tion above discussed, which does 10 » ant any such power, but only seeks to restrict 
one already existing. When. Congress. creates. an exception ‘from a power, it neces- 
sarily affirms the existence of such powey and hence the well- know bn axiom that the 
exception proves the rule. . FF j ; 
It may indeed be stated that Congress has, in other leg islation, repeatedly recog: 
nized the existence of this power of the President. For instance, the preemption | 
act of. 29th of May, 1830 (4 Stat., 421), contains the following clause: ‘Nor shall 
the right of preemption eouteniplated by. this act extend -to any land which is 
reserved from sale by act of Congress or by order of ihe Py -esident, or which may have 
been appropriated for any purpose whatever” So by the preemption. act of Sep-- 
tember 4, 1841 (5 Stat., 456); ‘land included in any reservation by any treaty, law, 
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or proclamation of. the President of the United States, or reserved, for salities or for. © 

other purposes, are exempted from entry under the act.’ ; 
- In addition tu this congressional recognition, the supreme court of the United: 
States has repeatedly adjudged the existence of this power in the President. (Wol- | 
— cott 7. Des Moines Company, 5 Wall., 681; Grisar v. McDowell, 8 ib., 363; Wolsey v. 
Chapman, 101 U..S. R., 755; Williams v. Baker, 17 Wall., 1d; Wilcox v. cape 
- 13 Pet., 498.) 

It follows, therefore, that the President was fully empowered to make the execu- 
tive order of August 5, 1878, and that while that order remains unrevoked the land 
covered by it is not open to entry or settlement. In reaching this conelusion I have 
not overlooked the distinction, claimed on behalf of the War Department to obtain, 
between ‘‘posts” and ‘ forts,” and which some of the statutes seem to recognize, 

-but have preferred to rest my conclusions on tlie broader grounds that the restrictiv6é. 
| act of 1858 is wholly inapplicable to these lands in Montana. 


| Atter a. careful review of the matter, this Department accepts the 
construction placed upon said provision by the Attorney General, and — 
‘So much of the decision of July 7, 1887 (6 L. D., 16), as denied the right 
in the executive to make a reser vation in Idaho, in excess of six hun- 
dred and forty acr es, for the Fort Boise hay nai, is overruled and 
will not longer be followed. | | 
ot follows, therefore, that the power existed in the executive to make : 
_ the reservation under consideration for a: winter pasturage reserve on 
April 22, 1880, if: the lands were a oe of the ee domain aa 
to such reservation. 7 
It is ur ged by the company in its third ground of error that if fees was ade . 
for such a reservation, yet, as the land embraced in this reserve became on 21st . 
February, 1872, reserved by statutory enactment for.the. Northern Pacific R. R. 


Company, it was not in the power of the executive to set aside said statutory reser- 
vation to the extent of taking the land from the grant. 


In the case of Northern Pacific Railroad Company ¢ ». Sanders (166 
U. 8., 620-636), in considering the effect of the withdrawal made under 
the sixth section of the granting act, upon the filing of.the map of gen- 
eral route, the court says: 


. The only ground upou ‘hick a contrary view ean be rested is the provision in 
the sixth section of the act of 1864, that ‘‘the odd sections of land hereby granted: 
shall not be liable to sale or entry or pre-emption before ov after they are surveyed, 
except by said company, as provided by this act.” But this section is not to be con- 
strued withont reference to other sections of the act. It must be taken in connec- 
tion with section three, which manifestly. contemplated that ‘rights of pre-emption 
or other claiins and rights might accrue or become attached to the lands granted 
after the general route of the road was fixed and before the line of definite location 
was established. Literally. interpreted, the words above quoted from section six 
would tie the hands of the government so that even it could not sell any of the - 
odd-numbered sections of the lands after the general route was fixed—an interpreta- 
tion wholly inadmissible in view of the provisions in the third section. The third 
and sixth sections must be taken together, aud so taken it must be adjudged that 
‘nothing in the sixth section prevented the government from disposing of any of the 
 lands-prior to the fixing of the line of definite location, or; for the reasons stated, 
from receiving, under the existing eee applicanons, to purchase | such lands as. 
miner al lands. . ae : 
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To the. same effect is the decision in ‘the case of Meuotti v . Dillon | 

| 67 U.S., 703), See also Northern Pacific R. R. Co. v Martin, 6 L, D., 
657, in ion it was held (syllabus): | 7 

_ The legislative w ithdraw al following the designation Pe the general route of the 
‘Northern Pacific was only from sale, entry and pre-emption, and did not debar, within: 


its limits, the executive from the exercise of its ordinary ee ee in the matter of 
establishing military reservations. — 


By these cases it is clearly established that aides the grant made by 


i the act of July 2, 1864, supra, and like grants, the filing of the map of 


general route does not prevent the reservation, for any needful purpose, 
of the lands falling within the’ limits of the witherawal provided for 
~ upon the filing of said map of general ronte and that such right remains 


in the United States until, by detinite location, the ‘grant acquires pre- 
cision. | 
The land embraced in the or der of April 22, 1880, was therefore prop- | 


erly subject to reservation, and as the order was still in force at the 
date of the filing of the map of definite location, to wit, August 30, 1881, 
such Jands were, by reason of their reserved character, excepted from 
the operation of the grant under which appellant lays claim. 

It is learned, however, by inquiry at your office, that the portions of 
the odd-numbered sections within said reserve have, since the forward- 


_. Ing of the record upon the te pany’s appeal, been patented to the com: 


pany, to wit, on December 22, 1894. 

The issue of a patent for ei lands was a clear avenenee and 
it is therefore directed that demand be at once made upon the company 
for the reconveyance of the lands, as contemplated Pye the provisions of = 
the act of March 3, 1887 oe Stat. 1 06) 


———— 


TIMBER CULTURE CONTEST—PROCEEDING AGAINST HEIRS. 


FRANK v, CORLISS HEIRS. 


Ina contest against the heirs of a timber culture entryman it is neeesety to ee 
and prove the death of the entryman. 


Secretary Bliss to the Commissioner of the Gener al tana Office, ee 
CW. VV. 2D.) | | (8, 1898. | (L. L. B.) 


_ By your office decision of March 19, 1897, the timber culture entry of 
Timothy K. Corliss, made August 28, 1887, for the NW. + of Sec. 28, T. 
(185 N., RB. 46 W., St, Cloud, Minnesota, was held for cancellation on the 
“eonieet of James "HL Frank, charging failure to comply with the require- 
ments of the law in planting and cultivating trees. The contest was 
against parties designated as the heirs of the entryman, __ | ; 

K. E. Collins, on behalf of himself and the other alleged heirs, has | 
_ appealed, and assigns as error— 

That it was error to hold that the heirs were estopped from denying 
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; bei heirship by appealing from the decision of the register and receiver; 
that it was error to hold that the complaint stated sufficient facts to 
constitute grounds for a contest, and that the evidence was insatiicient 
to warrant the cancellation of the entry. : 

None of the defendants appeared at. the hearing, and ihe evidence 


. show ed that nothing had been done in the way of tree culture or other =~ j 


improvements or. cultivation since the date of the entry nearly nine 
> years prior to the hearing. = 
The objection that the affidavit dia not state facts sufficient to con: | 
stitute a cause of action, appears to be based upon the failure to allege 
the death of the entryman. This objection must be sustained. Ina 
contest against the heirs of an entryman itis necessary to allege and. 
- prove the death of the entryman. (J oe v. Hartwell’s nem 13 L, D., 
— 337.) 7 
There is no isgation either in the affidavit or notiog of contest that _ 
the entryman is dead. It is true that the defendants are described as 
the heirs of Timothy E. Corliss, “ deceased,” but this mere description — 
is not sufficient.to dispense with the required ee of the death of 
the entryman. | 4 
| ‘The affidavit being defective, it is not necessary to discuss the sufi | 


ciency of the proof thereunder. .The case is remanded with leave to ae 


the contestant to amend his affidavit, if he so desires, and proceed with 
his contest under the ruling in the case above cited. . 
The decision appealed from is vacated. 


‘RIGHT OF WAY—ACT OF MARCH 38, 1891. 
_ W.#H. NELson. 
A natural ravine or creek bed that does not carry water sufficient to be appropriated: — 


under the laws of the State may be used for a reservoir and ditch, and an appli- 
_ cation for a right of way therefor approved under the act of March 38, 1891. 


‘Secretary Bliss to the Commissioner of the General Land Office, October 8, 
(WAV.D) 0 1898. | (F. W. 6.) 


With your office site: CH of December 23, 1897, were transmitted 
maps and field notes in the matter of the application filed by W. H. 
' Nelson for right of way under the provisions of the act of March 3, 


1891 (26 Stat., 1095), for a reservoir and ditch, the same being located 


in townships 38 and 39 N.,ranges 12 and 13 E., Susanville land dis- 
trict, California, upon which you recommend that the map of location 
be aepLOred only so far as it represents the reservoir site and the por- 
tion of the ditch outside of the natural water course. 
. The reservoir: is a little more than nine miles from the land claimed 
by Nelson which is intended to be irrigated by the water collected in 
_ said reservoir. The ditch ou account of which the application for right 
_ of way is based, is stated to be nine miles and 1,650 feet in length, and. 
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— with the exception of 198 feet on Nelson’s ine 1s a natural deniesion 
or ravine sometimes carrying water. The reservoir Is formed by a oe 
across the upper portion of this ravine or creek, 

The surveyor states that— / ? 

- This reservoir is not located upon any running str eam, or any stream of water,. or 


any stream of flowing water, such as is subject to location and appropriation under 
the civil code of the State of California, the water supply being temporary’ and 


' .derived solely from the melting of the snow upon the adjacent hills and mountains. 


For this reason no location of a water right has ever been made. The water shed or 
source of water supply comprises about th ee six square miles i in Tps. 38 Nis canes 
11 and 12 E.. 

To my knowledge there has: never been any gion an tenient of the maximum or 
minimum flow, nor any estimate of the. ‘average monthly or average | annual flow of . 
said water at the point of diversion from . which data can be obtained as to the 
amount of water that runs in this ravine. ; | 


Relative to the ditch he states that— - 


~ This ditch , to the extent that it is constructed, is of a ‘uniform width of four and 
one-half feet at high-water line. ~The natural water course adopted as a ditch is 
from ten to twenty feet wide and from four to six feet deep, and the deviations in 
. the width thereof are so numerous and occur at such frequent intervals a it is 
impracticable to note them on the maps and in the field notes. 


In your letter submitting the eran plicanion: under consideration i ig:s=* 
stated that— 


- The application shows that the water pibeiy is to be derived from the melting | 
- snow over a water shed covering an area of about thirty-six square niles. The sur- 
-_veyor alleges that the water course is not such a stream as is subject to location and 
appropriation under the civil code of the State of et for which reason ‘no 

: location of a water right has ever been made.” — | 
It appears from the report of the chief of the: weather ee for 1895-6, that dur- 
ing the. year 1895, the amount of rainfall in the locality i in question was twenty-four 


inches. Such an amount of rainfall would approximate. fifty thousand acre feet for — 


_ the water shed, with a probable run-off more than sufficient for the papacnty. of oo | 
' Teservoir, stiited to be 420,84 acre feet. - 

There can hardly be any question but what the run-off ait such a volume of. water 
and the regular channel with well defined sides and banks, evidently formed by the 
flow of the water for a series of yoars, and extending for a greater distance than nine 
miles, are the conditions which constitute a natural stream within the definition 
-jJaid down by the courts (Kiuney on Irrigation, p. 62), and which would seem to be 
_ the proper point at which to limit the approval of nin renting right of way for 
canals or ditches under nae act of 1891, ; 

it eonld appear that the copllenute right to the use of ihe a eam for the convey- 
ance of water is amply protected by the federal law (sections 2339 and 2340 U. 8. R. 8.) 
and the State law without the necessity for recourse to the act of 1891, The State 
law (Code of Cal., Sec. 1413) provides that “The water appropriated may be turned 
into the channel of another stream and mingled with its waters and then reclaimed.” 
Kinney in commenting on this section (p. 536) states ‘“‘The using of a natural stream 
for a ditch is very common practice in California; and it is-sanctioned by the above 
statute and the decisions of the courts.” (See also par. 246, p. 396. ) | | 

~The main difference, in fact, between the use of a stream under the State law and 
the acquirement of a right of way under the act of 1891 (supra) is that by the latter 
act the grant to the applicant not only covers the ground occupied by the water of © 
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the canal or ditch but in addition fifty feet on. saok side of the marginal] limits fneteoe | ; 
so far as may be necessary for the construction, maintenance and care of the same. ~ 
The grant of such a strip on either side of a natural stream may result in serious 
complications in the adjustment of the rights of the grantee and subsequent settlers 
and appropriators who may desire access to the stream under the State law and lead 
to unnecessary litigation. 
In the case under consideration it would appear that, side from the 
water collected in the reservoir-and turned into the ravine, the water 
ther ein would consist merely of surface drainage. 
There being no general flow of water within the ravine, adestions 
relating to the right of access by adjoining proprietors would not seem 
to arise. It is not seen, therefore, how a conflict could arise between 
applicant and subsequent ‘settlers and appropriators who may desire 
access to the stream.” 
- If Nelson has the right to seitest the water in his reservoir, which is. 
admitted, he would have the right to convey the same to the point 
where its use was desired by means of a ditch which he might construct. 
This being so, there would seem to be no sufficient reason tipon which 
‘to deny his application for right of way upon the ground that he seeks. 
to adopt a natural ravine or creek bed, which does not carry water 
sufficient to be appropriated under the iawe of the State. | 3 
As before stated, you recommend the approval of the ditch only so 


far as it is outside of the natural depression, or ravine. The map and _ | 


field notes show but 198 feet of the ditch outside of this depression, — 

“and this is upon claimant’s land, over which he does not need to secure 
the right of way. — : 

For the reasons herein given, your recommendation is not approved. 


The map has been approved as to the reservoir site, but is returned 2 


‘for your further examination of the ditch in view of the directions 
herein given and to ascertain whether upon the showing made, the 
saine sufficiently conforms to paragraph ey, of the cireular of J uly 8; : 
1898 (27 L.D,, , 200). 


nee GRANT—INDEMNITY SELECTION SPECIFICATION OF LOSS. 
‘NorTuern PACIFIC R. R. Co. ». CORYELL. 


A specification of losses by sections instead of parts of sections may be accepted as 
sufficient where the losses are within : a reservation and the status of ue entire 


section is the same. 
‘The ease of Dunnigan v, Aovéliars Pacific R. R. Coe27 L. D., cited and | followed. 


. Secretary Bliss to the Commissioner of the General. Land Office, October - 
(W.V. D.) | os 8, 1898. = (FE. W, ©.) 


The Northern Pacific Railroad Company has appealed from your | 
office decision of July 8, 1895, holding for cancellation its indemnity 
selection covering the NW. 4 of Sec. 7, T. 16 N,, R. 45 E., Walla Walla ey 
land district, Washington, © 3 

-21673—v OL 27——33 
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ey This tract was aneluaed in the company’s fist of: ‘selections filed in. 
_ the local office March 20, 1884, said list being without a designation of . 
losses as bases for the selections, as permitted by the circular of May 
28, 1883 (12 L. D. , 196). | 
On September 2, 1892, the company filed a list in which losses were 
designated for the selections covered by the list of March 20, 1884, the 
basis being unsurveyed lands within the Yakima Indian Reservation. 
Prior to the presentation of the company’s list of March 20, 1884, one © 
William Bridgefarmer had tendered an application to make homestead 
entry of this land, which was rejected for conflict with the indemnity 
withdrawal made on account of this grant; from which action he 
appealed. Said appeal was pending in your office, unacted upon, at 
the time of the presentation of the company’s list of March 20, 1884, 
but upon the prosecution of the case arising upon Bridgefarmer’s appli- 
cation to this Department, it was held, by departmental decision of 
- August 6, 1894 (unreported), that the withdrawal was no bar to the 
acceptance of Bridgefarmer’s application, and that upon completion of 
entry by Bridgefarmer the company’s selection would be canceled. 
Bridgefarmer was duly advised of his right to complete entry of this | 
tract, and on February 14, 1895, the local officers reported that he had 
saiged his right of entry and that Charles H. Coryell had been per- 


mitted to make homestead entry of the Jand on January 10, 1895. 


Your office decision of March 20, 1895, held that the re of the local - 
| officers in allowing Coryell to make entry of the land while the com- 


_ pany’s selection was intact, was erroneous, and they were directed to 


advise Coryell that he would be allowed sixty days within which to 
appeal or Show cause why his entry should not be canceled. In response 


- to this notice he filed a showing before your office, and upon a further 
examination of the case your office decision of J aly 8, 1895, now under 
consideration, held that the company’s list of losses filed September oe 


1892, was a substitution for the selection of March 20, 1884, and an 
abandonment thereof, and that the same was invalid because the losses 
were not arranged tract for tract with the selected land, and ‘therefore 
held the company’s selection for cancellation; from which action the 
company has appealed to this Department. 
- It appears that the only objection to the losses Specified in the com- 
pany’s list of September 2, 1892, is that the losses are specified by sec- 
tions instead of parts of sections: As the losses are within an Indian 
reservation, the status of the entire section being the same, the objec- 
tion to the sufficiency of the designation is not a good one, and the 
designation is accepted as a sufficient compliance with the requirements - 
in the matter of the designation of losses. | 

All other questions raised are substantially similar to those consid- 
-ered in the recent case of Patrick J. Dunnigan »v. Northern Pacific 
R. RB. Co. (27 L. D., 467), and for the reasons therein given your office 
— decision is reversed, and you will notify Charles Coryell, claimant 
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| ag rainst said wale oad company, of his right to transfer his claim to other 


lands in lieu thereof, in accordance with the provisious of the act of _ 
| Julyl, 1898 (30 Stat., G21); and in the event he declines this option the 


eauiond company will, under the provisions of said. act, be duly invited 
to relinquish the land herein ee and. to select other lands in lieu. 
thereot. 


SALINE TENDS IN OKLAHOMA-ACT OF JAN VARY 12 R5 187 7. 
A. B. GUISSLER. 


There is no Jaw authorizing the aissoaal of saline lands except the act of January. 
12, 1877, and said act is not applicable to the Territory of Oklahoma. 


Secretary Bliss to Mr. A. H. Geissler, Wichita, pee October 8, 1898. 

(W. Vv. D.) a re (E. F.B.) 
’ Phe Department is in receipt of your letter, without date, submitting | 
in behalf of yourself and others who propose to organize a company to 
tbe known as “The Oklahoma Salt Company,” an application te lease 


the “eastern saline reserve,” in the Territory of Oklahoma, and, if the 


Department has no authority to grant or lease such lauds, you ee that 
they be reserved from disposal under the general land laws until you | 
can have an opportunity to apply to Congress at its next session to 
secure for the Department the necessary power and authority. 

There is no law authorizing the disposal of saline lands, except the 
act of January 12, 1877 (19 Stat., 221), whieh is ot fees to the 
Territory of ‘Omahona. 

The settled policy of the government is to reser ve the saline lands 
from disposal under the general Jand laws, and in the absence of some _ 
statutory provision, the executive Department has no authority to dis-. 
pose of the same, either by lease or sale. Morton v. Nebraska, 21 Wal, 

— 660; South Western Mining Company, 14 L, D., 597, and authorities 
: cited. 

The lands embraced in the eastern, witadias and western reserves, . 
formerly covered by leases made by the Cherokee Nation, prior to 
March 3, 1893, were, by proclamation of the President of July 7, 1898, 
restored. to the public domain to be disposed of under the laws of ie 
United States relating to public lands in the Cherokee Outlet, subject 
to the policy of the government in disposing of salinelands. — 

Tf the lands within said reservation are actually saline in character, — 
they would not be subject.to entry under the general land laws, and | 
_ hence no action is necessary on the part’ the executive Department 
to reserve them from disposal. 

The abrogation of the reservation only restored to settlement and 
en try under the public land laws such lands. formerly embraced i in such 
reservation as may not be saline in character. 

For the reasons above set nN your application i is Gonteas 
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DESERT LAND ENTRY—IRRIGATION—APPROPRIATION OF WATER. 
— UNITED STATES v. MCKINNEY. | 


The present power to supply, by means of a pump and fixtures, water in a sufficient 
quantity to render the land productive, with due provision made for the distri- 
bution of the water, may be properly accepted as a proper sbowing in the mat-. 
ter of irrigation, though at such time no crop is planted on the land, 
‘Where the Jaws of a State permit the appropriation of water from navigable streams — 
for purposes of irrigation, no ownership of the water taken from such a stream 
need be shown, only the appropriation thereof, and the ownership of the proper 
means for its distribution over the land. 


Acting Secretary Ryan to the Commissioner » of the General Land Office, 
(W.YV. D.) a | October 12, 1898, —_ = (C. J. W.) 


* George M. McKinney, it appears, made final desert land entry, at 
North Yakima, Washington, ee 1, 1893, for the SE. 4 of the 
NE. 4, the NW. 4 of the SE. 4, the SH, 4 of the SW. 4 , and jot 1, 3,4; 
5, 6, and 7, See. 32, T. 14 N., R. 26 E., and his entry or held for can- 
polation on the report of Special ocak Marsh Atkisson, on November 
80, 1894, charging that the land had not been reclaimed or irrigated. 
“The defen dant paid the purchase price and received final certificate 
at date of entry. On his application, a hearing was: ordered and held 
to determine the truth of the charge as to want of ee and — 
| evidence was offered by the United States and by defendant. 


The local officers, before whom. the hearing was had, recommended 
that the entry be allowed to stand, ae transmitted the record to your 
office. . - 
-On June 19, 1396, your office wondered the case and held said entry 
for cancelation ‘The defendant appealed, and, on June 23, 1898, the _ 
‘Department affirmed your office. (Decision not reported. i The defend: 
‘ant has moved for review of said decision, upon appEroniey PrORer 
‘grounds. 

The case presents queso the solntion of which is not withon its 
| difficulties. There is no adverse claimant in the case. The final proof, 
prima facie, shows compliance with the law, and the charge is made— 
long after its snbmission. There is no doubt of the desert character 
of the land, and that it will not produce crops without irrigation. It. 
is situate on the east side of Columbia river, which is a navigable 
stream, at an elevation above the river of about sixty feet. Itis shown 
to be out of the reach of other sources of water supply by gravitation 
in ditches, except at a cost rendering the plan impracticable. The 
plan adopted by the entryman for the reclamation was to pump the 
water from the Columbia river into a main ditch at a sufficient eleva- 
‘tion on the land to admit of its distribution over it. The main ditch 
extended ian ‘through the claim. The power for elevating the | 
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water was a ‘Nye vacuum pump,” ee suction pipe extending to 
the water in the stream and delivery pipe extending to the head of the | 
ditch on the land. The preponderance of the evidence shows that the — 

pump was of such power as to deliver in the ditch, when in operation, 
sufficient water to irrigate the tract. It appears to have been operated 
one day and to have delivered water‘in the ditch at the expected rate. 
There was no crop upon the land at the time, but it is stated by the 
entryman and his witnesses that the ditch is so constructed as to 
touch all the subdivisions of the tract, and Mills, who was an expert 
witness for the government, says it was so constructed as to carry 
sufficient water to irrigate the tract. There is some controversy as to. 
. what quantity of the land had water conducted upon it the day the 
pump was operated. The local officers express the opinion that the 
evidence failed to show the incapacity of the pump to supply sufficient: 
water to cae the land and to show that it did not do so on the day 
it was OnE Eavet ‘ 


| tt appears that the plant was located above thé pedinnes high wate 
mark, but that soon after its erection there was an extraordinary flood | 
in the Columbia river, which overturned the boiler and swept away 
part of the fixtures, and that. the entryman has been unable to meet. 
the expenses of necessary repairs, and at. the time of the hearing the 
land appeared to be desert and unreclaimed. The overthrow and | 
damage of the pump and fixtures were from providential cause, and 
can not be charged to the negligence of the entryman. Prima facie, 
it is shown that the pump on the day that it was operated carried 
water on the land in sufficient quantity to irrigate it, if continued, and 
the fact is not disproved. There was at that time potential irrigation _ 
of the tract—that is to say, the present power to apply water in suffi-. 
cient quantity to cause the land to produce a crop—and the question. | 
arises, whether this demonstration of the then existin g power to 
reclaim the land, which ceased before any crop was planted, can be 
accepted in lieu of actnal reclamation. : 
_ In the case of Dickinson v, Auerbach (18 L. D. 16), it was held: 
. With respect to the distribution of the water over the smallest legal subdivision, , 
as the law contemplates shall be done, I find greater difficulty in reaching a conclu-: 
sion. The correct and equitable view.of this question requires, not so much the. - 
- actual presence of water on each forty, as the power to conduct it there when | 


required. Supply in posse, rather than in esse, meets the requirements of the law, 
and satisfies the demands of equity. The main ditch having been shown, in this 


“- case to afford-an ample flow.of water for the irrigation of the claim in its entirety, 


and its actual flooding having been proved, the obliteration of the small ditches, 
and water furrows months after the test, was a thing to have been expected. These 
_ are merely temporary, and are changed annually, or oftener, according to the exi- 
gencies of farming operations, Potential irrigation is accomplished when the water | 
-in sufficient volume, has been brought on the land, rane 80 disposed as to. proneer it 
. available for distribution when needed, 
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The application of the principle here announced, it is. insisted, for- 
bids the cancellation of defendant’s entry. In the case quoted supra, 
the water was conducted upon the land from a canal, which diverted a — 
part of the water from a flowing river, which cami was tapped by 
Auerbach’s ditch. Through these channels the water came from its 
source upon the Jand by gravitation. In the case at bar, “a pump 
and fixtures” serve the purpose of the canal and ditch in the other 
case, and are, in the nature of things, less reliable and permanentas a | 


means of conducting water from its source to the land than a canal or 


diteh. Their purchase and use in this case seem to have pees im good 

faith. | 

Under. the laws of the State of Washington the ore had a 

right to appropriate a sufficient quantity of water from this navigable 

_ stream to irrigate his land, provided he did not thereby impede navi-— 

gation. This method of irrigation was lawful. No ownership of the 

water itself need be shown iu such case, but only its appropriation, and - 
the ownership of the machinery for its. elevation and cnr to. 
_ and upon the land. 7 : 

The proof shows eailershite: of the pump nd Hecate and there is 


no evidence that its continued use for the purpose of annual irrigation 


was not contemplated i in its pur chase and er ection. The purchase and 
erection of the pump and its use for pumping water on the land were 
a legal appropriation of sufficient water to reclaim it. - 

The correctness of the final proof is disputed, and the evidence at 
the hearin g puts it in doubt, but isin the nature of negative testimony. 
This negative testimony is based mainly upon hasty examinations of 
the land after the time the entryman claims to have operated. his 
pump, and, so far as it disputes the sufficiency of the system of ditches _ 
constructed on the land for the conveyance of water through it, is — 
without force to overcome the poste evidence of the entryulae and. 
his witnesses. a 3 

The testimony of G. 8. Mills, an engineer, who ‘iaae a par tial suryey 
of the tract and prepared a map based thereon. which was intr oduced . 


In evidence, demands some special notice, since your office seems to 


have regarded it as the most important evidence against the entry. | 


This witness examined the land nearly two years after final proof was 


made, but his testimony is a virtual contradiction of the other wit- 
- messes who testified for the gover: nment, _as to the presence and capac- 
_ ity of the ditches. He says from what he saw of the ditch it had been 
properly constructed, and was of ample capacity to irrigate the lands, - 
but by reason of the sandy. soil, which drifts readily, it had become | 


| partially obliterated ; that he traced it over a thousand feet, and it may ‘ 
have extended further. He found evidence that about two: thirds of —s 
the enclosed land had been overflowed. 


: —Itis evident that the existence of the ditches testified to — latin: 7 
ant and his witnesses is not disproved. by the testimony offered for 
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that purpose. If the testimony of Mills is to become authority for — 
discrediting the final proof, it must be because of the opinion expressed: 
by him, based on his partial survey, that.a large part of the claim was 
above the level of the main ditch and could not be irrigated from it. | 
The testimony for defendant isto the effect that seventy to seventy- 
five acres of the land were fenced with substantial posts and barbed 
wire, and upwards of thirty acres cleared and plowed preparatory for 
fruit culture; that ditches were constructed to touch each subdivision 
of the claim, and a large quantity of wood cut and hauled for operating 
the pump; that the pump was operated for the best part of two days, 
and the water flowed through the ditches and watered the plowed land; 
that the further improvement was suspended only because of the flood 
disaster and the want of means; that the map filed with the final proof. 
is based upon-a carefully made survey, in which the elevations were 
taken with approved instruments and were correct. | 
The uncertainty of obtaining accurate results from the use se a hand 


level in taking elevations is clearly shown. . This testimony deprives ma 


_ the map prepared by Mr, Mills of its force as testimony, and detracts 
greatly from the weight of his opinion as an expert. 

The conelusion reached is, that the impeaching testimony is ‘not | 
sufficient to justify the rejection of the final proof. and the cancellation | 
of the entry. | 


‘Departmental decision of June 28, 1898, is accordin ay eave: Sout —_ 


- office decision reversed, and the desert land oney of. defendant ele. fe 
- intact es patent in its order. | : 


OKLAHOMA LANDS—-SETTLEMENT—EVIDENCE. 


SHAFER V GRiss. 


‘Slight acts of yetenent seiornea on the. day. of opening may. be Pe GB eS #3 


sufficient, if followed within a reasonable time by residence and such improve- | 
ments as clearly show good faith. 


- The fact that the witnesses are not sworn before examination does not vitiate the 


. trial, where after examination they subscribe to their depositions and are sworn 
thereto. . ; 


Acting ng Secretary Ryan t i the Commissioner of the General Land Office, 
(W. V.D.) October 10, 1898. - e (Cc. W. P.) 


The record shows that, on September 27, 1893, Nels Griss made home- 
stead entry, No. 936, of the SW. 4 of Sec. 2, T, ‘21, Rk. 1 W., Perry land . 
district, Oklahoma erritéry. On October 14, 1893, Charles Shafer 
filed his affidavit of contest, alleging priority of settlement. | 

A hearing was held. The local officers, having considered the case 


upon the testimony submitted, found for the contestant and recom- — 


mended that Griss’s entry be padeoied and the contestaut be allowed — 
to make entry of the land. On appeal your office remanded the case 
to allow the introduction of fur ther testimony: The local pmicers pen 


520 DECISIONS RELATING TO THE PUBLIC. LANDS. 


| genomniended the cancellation of Griss’ Ss Satay ‘and that the contestant 7 

be allowed to make entry of the land. Griss appealed. Your office 

held that the preponderance of the evidence “leads to the conclusion 

that the plaintiff staked the tract in dispute before defendant, ” and. 
affirmed .the decision of the local officers. Griss: apace to the 
Department. . _ 

It is well settled that, when the evidence is 5 conflicting. the peoeioas ” 
of the local and general land. offices as to questions of fact will not 
be disturbed by the Department, unless clearly wrong, Hargrove 2. 
Robertson, 15 L. D., 499, and cases cited: An examination of the tes- 
timony, which is conflicting and irreconcilable, does not show that the 
concurring decisions of your office and the local office are “clearly 
erroneous,” but appears to justify the conclusion reached, that a » pre- - 
‘ ponderance of the testimony is in favor of the contestant. | 

The contestant swore that he entered the Cherokee Outlet, which — 
was opened. to settlement on September 16, 1893, at a point on the 
south line of Kansas, about half a mile west of the Indian mer idian, and 
that he rode a dun colored horse; that he rode over the prairie for 
about a mile and a half, and then upon an old trail which he followed 
until it crossed Scatter creek, north of the tract in controversy, when, 
leaving the trail, he rode south about half a mile and planted his stake 
on the southwest quarter of said tract. In the statement that he 
reached the place where he made his settlement and planted his stake, 
from the north, he is supported by seven witnesses. If they are to be 
believed, and Shafer arrived upon the land in controversy after Griss _ 
had made his settlement, Shafer must have passed Griss, who settled 
on the NE, + of the tract, and from the lay of the land Griss must have 
- geen him. But Griss swears that he did not see him; that the first 

time he saw him, he was coming from the sowth or southwest, and in 
this he is supported by several of his witnesses. The weight of the 
testimony shows that Shafer came from the north, and must have 
passed very near the spot where Griss made his settlement. It would 
appear from this that Shafer must have passed that spot before Griss 
. reached it, and for that reason Griss did not see him until he saw him 
after he had made his settlement, about a hundred rods south of Griss, 
and Griss and his witnesses must be mistaken when they swear that 
Shafer was coming from the south. Then, Brooks (a witness for 
_ Shafer), who testified that, before Shafer reached the land, he settled 
on the tract adjoining the land in dispute on the north and at a point 


near the timber ou Bitter Creek and in a northwesterly direction from : 


the place where Shafer stopped, swore that he saw Shafer stop and 


stake the Jand, and that there were no other persons than Shafer © 

located. on. the tracts that “he could have seen them if they had. been _ 
there;” and Griss’s witness, France, who swore that he did not see 

_ Griss on the tract, when he crossed it, testified that he saw Brooks 
| located at the time > he crossed Bitter Creek. He also testified that 
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Osborn, another witness for the contestant, was ahead of him in the 
race and was located before he crossed Bitter Greek, and Osborn swore 
that there was no other person. but Shafer located on the claim in con- 
troversy east of Bitter Creek at the time he saw Shafer stake the land. 
~ The evidence of this witness for Griss tends to strengthen the testimony _ 
_of these two wituesses for the contestant. They were abead of Shafer 
and saw him arrive upou the land, and they swore that Griss was not 
on the land at that time. The witnesses for the contestant, with the 
exception of oue witness, Ellis, appear to have been strangers to him 
before the opening of Cherokee Outlet, and their evidence is consistent 
and credible. It does not appear, therefore, that the decisions rendered 
by the local officers and your office are ‘clearly erroneous.” | 

it is coutended that the settlement of Shafer was insufficient to hold | 
the tract against the settlement and entry of Griss. But the evidence 
_ shows that the slight acts of settlement performed by Shafer on the 
day of the opening of the Outlet were followed by residence within a 
reasonable time and such improvements and cultivation as clearly 
shows his good faith, whicli is all that ne law requires. Penvwell v. 
Christian, 23 L. D., 10. : 

Then, it is urged. that it was such an error as vitiated the trial 
before the local officers, that they did not swear the witnesses for the 
contestant, before they testified in the case. It appears from the ~ 
record that. these witnesses, after their examination, subscribed their 


depositions and swore to them before the receiver. This would appear — 


to be sufficient. ‘The rules of practice do not require that, on a trial 
before the local officers, the witnesses shall be sworn before their — 
examination, aud when the evidence is taken by deposition on inter: 
_ rogatories, rule 29 simply. directs that the depositions so taken “must _ 
be by him subscribed and sworn to in the usual manner before the 
witness is discharged.”. It is held in some cases in the State courts 
that where the statute prescribes the form of the oath to: be adminis-. 


tered to a witness whose deposition is taken out of the State, that form |. 


must be observed or the deposition will be suppressed. But in Tooker 
ve. Thompson, 3 McLean (U. 8.), 92; Wight v. Stiles, 29 Maine, 164; | 
Barson v. Pettes, 18 Vermont, 385, it was held that in the absence of 
any statutory provision, the witness ney be: sworn either before’ or 
after his evidence is reduced to writing. 

It is also urged that the deposition of Samuel Trimble, taken after 


the case was remanded by your office for additional testimony, Should — | 


be suppressed, as not authorized by your letter of December 31, 1895, 

remanding the case. But there is no force in. this ay The 

case was remanded for additional testimony, and clearly it was not 

error in the local officers ie allow the contestant to take Trimble’s 

: deposition. | 
The decision appeals from i is accordingly affirmed. 
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CONFIRMATION: SECTION 4s ACT OF MARCH 3,5 1891. 
_ Insreuctrons. = 


The commencement of proceedings against an entry within two years from date of | 
final receipt defeats the confirmatory operation of the proviso to section 7, act 
of March. 3, 1891, whether notice of euch action ‘is given within Baie ‘period or 
_ thereafter. 


- Acting g 8 coretare y Ra yan to ne Ginseione of the General Lane Ofice, | 
| (W.V.D.) an October 10, 1898. | a. (H. F. B.) 


Lam in receipt of a communication from your office of September 10, 
1898, expressing doubt as to the construction of the decision of hie: 
Department. in the case of Paul v. Wiseman (21 L. D., 12), with refer- 
ence to the question as to whether an entry is confirmed under the ~ 
proviso to ‘the seventh section of the act of March 3, 1891 (26 Stat., 
1095), where proceedings were instituted against said entry within — 
two years from the date of final receipt but service of notice of such 
proceedings was not made or given until after the expiration of such 
period. ; | | | 

In reply you. are naviaed inet the commencement of any proceedings 
against the entry would be sufficient to prevent the bar of the statute, 


whether notice is given within said time or not. (Instructions of July 


1, 1891, 13 L. D., 1; John Malone et al., 17 Uh ‘Dz, 362, and authorities 
fare cited.) | 7 
The facts in the case of Paul 4. Wiseman warranted the conclusion 
tiara reached, but it announced arule contrary to the instructions — 


of July 1, 1891, me it has not been followed i in any Sabecauent decision 


of the Department. -. 
Your office will therefore ae controlled by. the instructions of J uy : 
1891, 


| AMENDMENT OF. ENTRY—SECTION 237 72 RB. S. ADVERSE CLAIM. 


_ NAEGELIN » Ve Kemp. 


The right under section 2372 R. 8., to amend an eniry iver the certificate of the | 
original purchaser has not been assigned, or his right in any way transferred,” 
is not. defeated by the entry nats sale of the: land. where he pubsedaen tly: 
acquires title thereto. . 


os A patent may be surrendered and the entry amended to correspond with the appli- 


cant’s settlement and ocenpancy; and such right of amendment will not be | 
defeated. by an adverse inter ene enue made with knowledge of. the appli- . 
caut’s occupancy. . | : ; ; 


Acting Seeretar: y . Ry yan to the Donimientanee a the General Tae Office, 
(W. V.D.) | October 12, 1898. ae = (G. R. O.) 


The plat of township 35 N,, R. OW., New Mexico Mer., was filed in the | 


local land office at Del 3 Norte, Colorado, on April 27, 1877, This town- — 


ship soon after became a part of the Lake City, Colorado, land district, 
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ri on Gaiaber 2, 1882 , it became part of the ep oeaneo Colorado, 
«district. - 

On September 21, 1880, William Naegelin filed preemption decl ar sees 
statement No, 373 (Lake City series), for the W. 4 of the NE. 4, SE. 4 
‘of NE.4and NE. dof SE. 4 of Sec. 7, T. 35 N., RB. 9 W., New Mexico Mer., 5 
having purchased the possessory pnt to ssid laud ‘fon one John W. 
Park, who had filed preemption declaratory statement No. 145 for the 
same on June 23, 1879. On October 18, 1881, Naegelin made cash 
entry No. 155 for said land, and on November 5, 1884, patent therefor 
issued to him. 

The survey of said township being erroneous, & new survey was 
made, plat of which was approved December 99, 1891. This plat 
described the land entered by Naegelin as lots 7, 8, 10 and 11 of Sec. 
7, said township and range.. Your office, by letter of February 2, 1893, - 
instructed the local officers to notify any known party in interest that 
‘if it was desired to have the patent corrected so as to conform to the: 
new survey an application in the usual form should be made. 

On September 7, 1893, Charles Quinn filed a corroborated affidavit, 
alleging that he had purchawed the said land from Naegelin in 1886, 
supposing that he was purchasing lots 6, 7, 8 and 11 (described as W. 4 


NE. £and N. 4 SE. 4, under the old siever’: which land Naegelin had 


pointed out to him ae the land included in his patent; that Naegelin 
had entered said lot 10, supposing that he was entering lot 6, and had 
settled upon lot 6 and improved it in the belief that it was included in 
his entry, but had made no improvements whatever upon lot.10 and had 
never settled thereon; that one John Kemp, learning of Nacgelin’s mis- 
take, and with full inowieies of his occupation and improvements on 
lot 6, had made homestead entry of said lot, and had instituted suit 
aoanet the affiant for possession of said tract. He asked that the 
entry of Naegelin be amended so as to include lots 6, 7, 8 and 11 of said — 
sec. 7. On November 23, 1894, your office denied this application, for | 
the reason, among others, that change of entry could not be allowed 
upon application of a transferee. A motion for review of this decision — 
_was filed, and on April 29, 1895, your office considered same and again 
- denied the application, stating, however, that if the land was still in 
- Naegelin’s possession, or if he had acquired title thereto by reconvey- 
ance, the question of ordering a hearing to determine the respective 
rights of Naegelin and Kemp to the lot might be considered. On April . 
5, 1895, William Naegelin filed an affidavit, setting forth substantially 
the same facts as were alleged in the application of Quinn and asking 
that his entry be amended as asked for in Quinn’s application. On 


-- May 16, 1895, he surrendered his patent for the land embraced in his 


cash entry and filed a certified copy of a warranty deed dated May 7, 
1895, in which Quinn reconveyed the said land to him. On this appli- 
cation your office ordered a hearing, which was had on March 23, 1896, - 
before the receiver and a special agent of your office, who had been 
detailed to act in place of the peer who was disqualified. On April 
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46, 1896, the ‘said pilicors rendered a aecision: sepa oie the can- 
pellation of Kemp’s entry and that Naegelin be allowed to amend his 
entry as requested. On appeal to your office this decision was aifirmed. 
Kemp has now appealed to this Department. 


- The testimony shows clearly. that Waegelin ; intended to. enter fot 6 
instead of lot-10, and that he used every reasonable precaution and 


| _ exertion to avoid “ie error which he now seeks to correct. He had lot 


6 partially under cultivation, and occupied and improved it from the 
time of bis settlement; until he sold the land to Quinn. Lot 10 was of 
no value except for the timber which was upon it, and which was cut. 
off before the sale was made to Quinn. It is shown that he made no 
objection to the cutting of this timber, and received nothing for it. 
These facts indicate very strongly that he did not know that lot 10 was 
included in his entry. He employed a person to ascertain the deserip- 
tion of the land for him who had been employed for the same purpose 
by his neighbours, and did all that could reasonably be required of him 
to have his entry made properly. . 
Section 2372 Revised Statutes permits the amendment of an entry 
‘under circumstances of this kind only in cases ‘where the cer tificate 
of the original purchaser has not been assigned, or his right in any 
way transferred.” In this case the record shows that Naegelin con-— 


veyed his title to the land to Charles Quinn who, after the error had 


been discovered reconveyed it to him. The title is now, therefore, in 


the entryman, and there appears to be no good reason for not giving - 


him the same status with reference to this land as he held before he _ 
sold it. The purpose of the above provision of the statute was to pro- 
_tect entrymen who might, through unavoidable mistake, make eutry of 
land net covered by their improvements. The mere fact that he has 
parted with the title and acaginod it again is no ‘Teason for denying 7 
| him this protection. 

In the case of Roberts et al. v. Gordon (4 L. D. ., AT), oteke had 
made a mistake similar to that made by N onelin in the case now 
under discussion, and had not discovered such error until after patent 
| had issued including. land not occupied by him and excluding a tract — 
on which he had valuable improvements. He was allowed to relin- 
quish. that portion of the land which he had included in his entry by 
mistake and to take in place of it the tract which had been inadvert- 
ently omitted ther efrom, although the adverse claimant had, as in the 


present case, made a homestead entry of said tract. 


The testimony shows that Kemp was surveying a ditch in the vicinity : 
of this land several mouths before he filed on it, and he learned then 


that the tract was enclosed and under euleisation. He. discovered - 


afterwards that no application to enter the tract had been filed in the | 
— local land office, and he at once applied to enter it himself. Knowing ~ 

that the land was occupied by another person, it was plainly his duty a 
to ascertain what adverse . elaim existed to it. He failed to do this, 
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evidently ening to secure the benefit of the labor that Naegelin and 
Quinn had expended in clearing and draining the land. Pea 

‘In the case of Cawood v. Dumas (on review; 25 L, D., , 526) it was - 
held (syllabus): | 

The right of a settler to amend his entry so that it shall correspond with his set- . 
tlement, where by mistake he has misdescribed the land, is not defeated by an 
intervening adverse claim, ifthe applicant for the right of amendment shows priority 
of settlement, due compliance with law, and does not appear by any act of his own. 
‘to have misled the adverse claimant. 4 

Following the cases above cited, Naegelin will be allowed to amend 
his entry so as to include lot 6 instead of lot 10. His patent has been, 
surrendered, and in addition he will be required to furnish an abstract 
of title showing the title to the land described in his patent to be in 
himself, and a quit-claim deed, from himself and wife, properly executed, 
conveying said land to the United States. Patent will then issue to 
him for the land ineluded i in his amended entry. Kemp’ S aes will be 
canceled. | 

For the reasons stated your decision i is affirmed. 


—— eee 


RAILROAD GRANT—INDEMNITY SELECTIONS—SUSPEN SION Or ACTION. - 
NorrsEern PACIFIC KR. R. Co, 


aa Aétion suspended on indemnity selee Gens of the Northern Pacific where the losses 

- assigned therefor are of lands between. Thomson Junction and Duluth and within 
the. limits of the erant to aid in the construction of the St. Paul and Duluth 
railroad. 

~ Action will not be dicen on indemnitiy selections of said. company, : eeues the 

losses originally assigned were of lands east of the terminal limit established at 

Duluth and the company acting under départinental permission has substituted — 

other bases, west of said terminal, that have proved to be invalid. : 


Acting Secretary Ryan to the Commissioner ee the General Land Office, | 
 CW.Y. ia) _ 7 October 12, 1898. | (Ff, W.C.) 


In your. office. letter of September 28, 1898, are presented the facts __ | 


bearing upon certain indemnity selections made by the Northern Pacific 
Katlroad Company, and the attention of this Department is called to 
the request made by said company for a suspension. of action upon said 
lists because of the pending suit involving the location of the eastern — 
terminus of the grant made by the act July 2, 1864. (13 Stat. , 365), to 
aid in the construction of said road. 

As presented by your said letter two Glasses of selections are 
involved, viz: 

Hirst: “Were the ineace assigned as bases for the selections are.of 
lands between Thomson Junction and Duluth, in the State of Min- 
- nesota, and within the limits of the grant made to aid in the construc- 
tion of the St. Paul and Duluth railroad, with which company the 
Northern Pacifie malrond Company made Gorkain agreements hereto- 
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fore held by the Department (23 L. D. ., 204), to be, in. effect, a: enuren: 
eration and consolidation of the gr ants between said points within the 
meaning of the act making the grant to aid in the construction of the 
Northern Pacific railroad. Relative to this class of selections it is 
directed that action thereon be suspended for the reason that the suf. 
- ficiency of the bases is necessarily involved in the pending suit, and 
they should be included in the suspension heretofore ordered relating 
- to lands listed and selected to the east of the terminal limit established 
at Duluth, Minnesota. 7 
Second: Where the losses orig aie assigned as bases were of lands | 
_ - to the east of the terminal limit established at Duluth, Minnesota, and. 
_. the company, acting under the permission granted it to substitute other 
bases, specified lands within the limits of the grant to the west of said 
terminal line, but which, upon examination, proved to be invalid for 
_ other reasons. Relative to these selections the request for suspension 
is denied. This Department held the original bases to be insufficient 
because outside the limits of the grant, but on account of previous recog- 
nition given to the claim of a grant to the east of Duluth, permitted. 
- the company, within a, stated time, ‘to. specify a new basis for any of 
its indemnity selections avoided thereby” (21 L. D., 412, 423), Within - 
the time named the company, while protesting against this decision, 
‘filed a list of losses to be substituted for those ... . originally filed.” 
The new bases were thereby as effectively specified in place of the 
original ones as if they had been named in the beginning, and the old 
bases were as effectively withdrawn as if they had never been specified. 
The company did not elect to stand upon the bases first specified and, — 
hence, they are no lon. ger a matter for consideration i in connection: with 


- | these selections. 


MILLE LAC INDIAN LANDS—J OIN T RESOLUTION OF MAY 27 5 1898. | 


DAVID H. ROBBINS. 


By the joint resolution of 2 May 7, 1898, -all public lands fonneely: within the Mille 
Lac Indian reservation are declared open to. entry under the. settlement laws. 
Acting Secretary Ryan to the Commissioner of the General Land Office, 
(WL. Dd.) - October 12, 1898. (SL. Me.) 


- David H. Robbins has appealed from the Coren of your office, dated 
April 14, 1897, sustaining the action of the local officers in rejecting his 
eoplication: presented December 29, 1896, to file a soldiers’ declaratory 
statement for the W. 4 of the NW. 4 of See. 2, T. 43 N., BR. 27 W,, St. 
Cloud land district, Minnesota. 

The ground of such rejection was that jive land applied for is 5 situated 
within the Mille Lac Indian reservation, and is not subject to disposal 
- under the general land laws, but only under the special oe of 

_ the act of January 14, 1889 a Stat., 642). 
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Said action of the local officers was proper at the fine when. taken, 
and your office decision sustaining the same was correct when made, 
Since that date, however, Congress has passed a joint. resolution, 
approved May 27, 1898 (30 Stat., 745), which reads as follows: 


‘That all public lands formerly within the Mille Lac Indian reservation, in the 
State of Minnesota, be, and the same are hereby, declared to he subject to entry by 


any bona fide qualified settler under the public land laws of the United States; and 


all preemption filings heretofore made prior to the repeal of the preemption law by 
the act of March third, eighteen hundred and ninety-one, and all homestead entries 
or applications to make entry under the homestead laws, shall be received and 
treated in all respects as if made upon any of the public lands of the United States 
- subject to preemption or homestead entry: Provided, That lot four insection twenty- 
eight, and lots one and two in section blnieet hres, township forty-three north, of 

range twenty-seven west of the fourth principal meridian, be, and the same are 
hereby, perpetually reserved as a burial place for the Mille Lac Indians, with the 
right to remove and reinter thereon.the bodies of those pened on other portions of 
said former reserv ation. : 


In view of the passage of the joint ‘esolution above aioer the | 
papers in the case are herewith returned for action by your office in 
accordance ther ewith. . 


SOLDIERS ADDITIONAL WOMESTEAD—ACT OF AUGUST 1894_ASSIGNEE. 
ROBORDS », LAKEY ET ATs 


‘Whether a deed. conveying aaa entered on a certificate of a soldier’s additional 
homestead right is in fact an absolnte conveyance, or only intended as a mort- 
gage, it will be treated by the Land Department as giving the grantee the — 
status of an assignee entitled under the act of August 18, 1894, to receive patent 
‘In his own name, leaving to the courts the determination of any right that may 
be asserted on behalf. of parties claiming an interest in the land on the ground 
that said conveyance was in fact intended asa mortage. . 


Acting Secretary Ri yan to the Commissioner of the General Land i Office, sat 


- (W.V.D.) October 15, 1898. 


In the above entitled case, being a contest for title is the N. 4 of the. 
SE. 1 of section 31, T. 21 N., BR. 4 E., Helena, Montana, land district, the - 
Department, March 25, 1897. (24 L. D., 391), held that the additional. 
homestead entry of Lakey for the land above described, made May 4, 
1889 (final certificate No. 1381), under a certificate of right issued by 
your office February 26, 1889, should stand and that patent atone 
issue to Kendall, under the act of August 18, 1894 (28 Stat., 397), a 
assignee of Lakey. In furtherance of that decision: and sipesially . 
pursuance of the direction of June 29, 1887, from your office, the final 
certificate theretofore issued to Lakey was amended by the local officers 
by the substitution of Kendall’s hame, as ass] gnee, in ae of that of | 
Lakey. 

August 14, 1897, George Ww. Bird who, as ean by the acon of 
March 25, 1897, supra, Was also claiming to be the assignee of Lakey, 
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filed.a motion for a new trial on the ground of newly discovered evi- © 
dence tending to show that the conveyance from Lakey to Kendall, 
under which Kendall claims title, was not an absolute conveyance but : 
was made at the instance of one J. O. Gregg for the sole and only pur- 
pose of securing the payment of a loan of $3000, made by Kendall to 
Gregg. It is not claimed in this motion that the conveyance from 
Lakey to Kendall did not pass, or was not intended to pass, Lakey’s 
full right and title to the land, or that thereafter Lakey retained or had 
any equity of redemption or other interest therein, nor is any attempt. 


- made to state what was to become of the title upon the payment or 


— discharge of the loan, or who in the meantime was to hold the equity 
of redemption. Bird does not claim this equity of redemption nor does ~ 
he claim to have acquired or to hold ee interest under Lakey’s ony 
~veyance to Kendall. — 

As shown by the decision of Mareh 26, 1897, “supra, bird Sbiaiied 
no right whatever to the land under his conveyance from Lakey and 
‘since he does not claim under Lakey’s conveyance: to Kendall it is no | 
concern of his whether the latter was an absolute conveyance or was 
intended only aS a mortgage. Birds motion for a new trial is, there- 
fore, denied. 

- December 10, 1897, a Hetition for per mission to intervene in this case 
was filed by J. 0. Gregg, alleging that Gregg and not Kendall, is the 
real assignee of Lakey and as. such is entitled to patent upon Lakey’s 
entry. December 22, 1897, an affidavit by J. M. Burlingame, jr., mak- 
ing application to ak Gicce in such intervention, was filed, and since 
then several affidavits and other papers have been filed in support of 
the intervention so petitioned for by Gregg and Burlingame. In brief, 
it is claimed by Gregg and. Burlingame that Gregg purchased from 
Lakey the latter’s certificate of his right to make an additional home- 
stead entry; that the Lakey entry was made for the sole use and 
exclusive benefit of Gregg under the certificate SO purchased ; that 
Ashburn K. Barbour, who is described in the decision of March 25, 
1897, supra, as having anade the entry under this certiticate as attorney- | 
_in-fact for Lakey, was, in truth, acting at the request and on behalf of 


’ - the said Gregg, who was then the holder and owner of such certificate; 


that through the instrumentality of the powers of attorney whion | 


accompanied the said certificate at the time of its purchase by Gregg, 


the said Barbour, at the request and on behalf of Gregg, but in the 
~ name of Lakey, conveyed the land by warranty deed to Kendall, imme- 
_ diately following the entry; that the purpose in conveying to Kendall 
instead of to Gregg was to enable the former to hold the land as a 
security for the payment of a $3000 loan made by Kendall to Gr e883 


and that Kendall was to hold the title to the land in trust for Gregg g 


‘subject only to the payment of said loan by the latter. Burlingame | 
claims under a deed from Gregg to himself, dated April 1, 1896, which 
purports to convey an undivided portion in the land. 3 
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If the claim of Gr ege and Badiaeaine thus presented were apeeniee: | 
, as true in all respects, Kendall, by virtue of the arrangement between 

himself and Gregg made at the time of the entry, would still be entitled | 
to hold the land: until the loan is paid. or otherwise dischar ged, and if. 
-in contemplation of. law Kendall’s interest in the land is that of a mort- 
gagee and Gregg and Burlingame hold: the equity of redemption, the 
issuance of a patent to Kendall will not disturb the existing relations 
_ of these parties nor. will it enlarge the rights of Kendall or impair those | 
of Gregg and Burlingame. But the issuance of a patent to’ Gregg ~ 
- might effectually deprive Kendall of his security for the payment of 

the loan made to Gregg and if that is the purpose of the proposed 
_ intervention of Gregg and Burlingame, the land department should not 
aidits accomplishment. If. that is not the purpose of the intervention, 
_ then its real purpose can be accomplished «after the i issuance of ee 
without imperiling. the rights of Kendall. 

Whatever transactions may bave taken. place between Gregg and 
Kendall, the facts remain that the entry was made in the name of 
Lakey and, apparently, for his benefit; that thereupon the land was 
conveyed to Kendall who still retains the title; and that Gregg is not 
connected with the title obtained under the Laer entry by any: con- 
veyance whatever. ‘Whether other facts connected with the entry of 
the land and the conveyance thereof to Kendall are such that Kendall 
holds the land primarily as security for the paymené of a loan, and, 
secondarily, in trust for Gr egg, and whether any subsequent craitene: 
tions have altered their relations with respect to the land, are matters 
which can be as effectively determined by the courts after the issuance 
of. patent as by the Department before the issuance thereof. If, as 
between Gregg and Kendall, the latter by reason of the conveyance 
made to him occupies apparently a different position with relation to 
the land than that which the law would ascribe to him after a judicial. 
ascertainment of the facts, it ‘must be remembered that he occupies 
that position solely and only through the action of Gregg. 

Burlingame, who is the son-in-law of Gregg, purchased with con: 
edge of Kendall’s claim, so that he occupies no better position in the 
premises than that occupied by Gregg himself. 


Upon the record in this case and the proofs snbinitted in support of 


the proposed intervention, it can not be successfully claimed, despite 
_ Grege’s present statement 45 the contrary, that either Gregg or Burlin- 


- game was without notice and knowledge of the proceedings heretofore 


had in the land department, whereby Kendall has been seeking to | 
- obtain a patent for the land in controversy as an assignee of. Lakey. 
Rights arising out of this entry have been the subject of contest and 
- litigation i in the land department since a short time after the entry was) 
made. Amy Gregg, the daughter of J. 0. Gregg (and since the wife 
of Burlingame), inatituted a contest against this entry and another 7 
216(3—VOL 2734 | | | 
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| entry, made by one e Cola, wherein she filed an amended complaint in 
the local office February 27, 1891, alleging : 


Second. That on or about the 14th day of May, A. D. 1889, at the above named 
land office the claimant Ashburn K. Barbour under and by virtue of a power of | 
attorney to locate and enter land, executed by Simon Lakey of Gainesville, Ozark 
~ county, Missouri, to said Barbour, made final soldier’s additional homestead entry. 
No. 4212, F. C. 1381, in the name of Simon Lakey, for the north half of the south- 
east duarter of section thirty-one (31) in township pwenbyeoue ioe) uorth of range 
four (4) east, in the county of Cascade, Montana. 

_ That prior to the location and entry of said -Jand, said Simon Lakey alienated: | 
sold, assigned, and transfer red all his right acquired by virtue of his original oe: 
‘stead entry, and delivered the. ‘script therefor, to said Ashburn K. Barbour, for a. 

valuable. consideration then and there to him in hand paid by said Ashburn K. 
Barbour}; that it was the intention of said Lakey and said Barbour, at the time of 
making such sale and alienation of said right to enter lands, that said Ashburn K, | 
’ Barbour should thereby become the sole owner of any and all lands to be entered by: 
virtue of said script, said Lakey then executing and delivering to said Ashburn KX, 
Barbour an irrevocable power of attorney to locate and make entry of government — 
lands under said script, together with an irrevocable power of attorney to said 
Ashburn K. Barbour to alienate, sell and convey all such lands and entry thereof, 
. and to receive [sic] to the individual use ond Denens of: said Ashburn K. Barbour 

all the proceeds thereof. ge a is OO ae od 

That after the alienation of said. right ‘to Moats and enter lands, and sacaiete of 
the purchase mouey for said right to said Simon Lakey by said Ashburn K. Barbour, 
said Ashburn K. Barbour did make entry of the lands afor esaid not for the use and 
benetit of said Simon Lakey, but in fact for the sole and individual use and benefit 
of said Ashburn K. Barbour, and his assigns, and fox. the interest of no other person. 


and this statement was corroborated by an affidavit of J. O. Gregs; as > 
follows: : _ 


Joseph O. Gre ge, being ft duly: sworn, ieee es Sag says Th at he has hoard read 
the foregoing complaint, that he is acquainted with the land therein described, and 
that the allegations therein contained are true; that Ashburn K. Barbour admitted 
to affiant that he had purchased the above-mentioned scrips prior to their locations 
and the entry of said lands, and that he purchased the same for his own use and 
benefit, and not for the use and benefit of said Cole or said ‘Lakey. 


On the same day upon which this. amended complaint was filed, the : 
receiver of the local office wrote to on office with reference to this 
contest, saying: | 

We are not convinced of ce seed faith of the eee in this fanactioa Con- 
_testant Gregg is related to her corroborating witness, J. O. Gregg; J. O. Gregg and 
Contestee Barbour are connected in land transactions in the vicinity of Great Falls, 
where this land lies, and since this case arose, Barbour has filed affidavits of good . 


character of Gregg to assist Gregg i in a land case before. this office. It is ss 
. clear’ itis a collusive contest to secure title to the land beyond dispute, | 


Thereatter, this letter of the receiver having been brought to. the 
notice of J. O. Gregg, the latter filed in said contest an aulldavit which, 
omitting the caption, reads as follows: | 
| Joseph O. Gregg, being first duly sworn, deposes, and says: That he is one of the — 


- corroborating witnesses in the above- entitled case and a relative of Amy Gregg, the © 
contestant therein ; that he has read what purports to be a copy of letter of Hon. 
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Geo: M. Bourgnin, receiver of the Helena, Montana, land. office, dated February 27th, 
1891, and June 8th, 1891, filed i in this case. 


That he is not acquainted with Simon Lakey, claimant, but is acquainted with | 


claimant Ashburn K. Barbour: That he is: not and never has been a partner in busi- 
ness with said Barbour, but that in connection with other parties. he has money | 
invested in: townsite property the title of which is held by said Barbour as trustee. 
That he is not and never has been interested with said Barbour in any part ofthe 
lands above referred to, entered by said Simon Lakey..- That. there is not to. his | 
_ knowledge any: @ollucive understanding or agreement between the parties. hereto; 
that affiant in an interview with him was told by said Barbour that there had been: 
_ served on hima copy of the complaint in this case; that said Barbour was ‘indig- 

‘nant and said he. would have the case dismissed, and: that. hé would defend the same 
to his best ability ; that said Barbour further said he hada perfect right to buy said — 
scrip ontright, and to locate it as he did, that the complaint did not make out a case 


- because it was the general practice and: had been for years, to locate lands in that | 


way, and that no court would disturb the title to lands acquired in such way 
because in his judgment such serip was a right in property which the soldier might 
sell or dispose’ of as he would any other property. That I have never been a party 
to any contest in said Helena land office. . > 3 
In 1891 one ‘Robords made application to contest said entry and Jan- 
uary 5, 1893, Burlingame made application to the local office to bé- 
4 mae: a party to any contest involving said lands.” — 
_ Soon thereafter Kendall made application to intervene, asserting that 
~ he had purchased the land i in good faith for the sum of $3,000, and was 
~ the owner of the Lakey title. The departmental decision of J aly 7, 1893 
(17 L, D., 60), which’ terminated the contest of Amy Gregg adversely sk 
to her contention and ultimately dismissed Burlingame’s application to 
| intervene, is the same decision which ordered a hearing upon Robords’.’ 
contest and upon ‘Kendall’s application to intervene; but while the 


application of Kendall was served upon counsel for Amy Gregg, and fate 
while the: departmental decision of J uly 7, 1893, supra, gave full notice. ~~ 


of Kendall’s claim, no opposition shaieees was made by J. O. Gregg, 
Amy Gregg or Burlinganie until the filing’ of J. O. Gregg’s petition 
to intervene December 10, 1897, a period of over four years. During 
this time there had been two hearings in the. local office upon the 
matters in controversy between Robords, Kendall, and Bird, the last — 
of whom had been also permitted to intervene as a claimant under the | 

Lakey entry, and these proceedings were known to J. O. Gregg; in fact, 
it is shown by the papers and admitted by counsel for J. O. Gregg, that 
the contest of Amy Gregg against this entry was really begun and 
prosecuted under the direction and in the interest of J. O. Gregg. If, 

during the pendency of Kendall’s application, a period of over four 
years as aforesaid, Gregg was content to have Kendall obtain the gov- | 


ernment: patent bees of his reliance upon :Kendall’s faithfully per- 


forming any trust devolving upou him, and if Gregg has since had — 
occasion to withdraw his confidence in Kendall and to actively assert 
his own rights, there is nothing in the showing presented which sup- 
ports this theory, excepting the fact that Kendall in 1897 conveyed the 
land in controversy to one Thomas Keely ; but this he had a right to. 
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‘do if the conveyance to Kendall: was absolute and not intended asa 
“mortgage. 7 

While Kendall has not been heard in n opposition to the recent slo r 
ing to the effect that bis interest is that of a mortgagee. only, it is 
observed that notwithstanding Gregg’s contradictory statements and 
- unexplained conduct, the showing made is a very strong one, and this — 
statement is made for the purpose of clearly showing that this question 


of fact between Kendall and J. O. Gregg has not heen tried and isnot | 


now decided. | 
-Kendallis equally an assignee under the Lakey et whether he : 
-. holds the title under that entry absolutely and in his own. right, or 


7 whether he holds it primarily as security for Gregg’s indebtedness to 


him, and, secondarily, in trust for Gregg. 
Considering the very conflicting statements made by J. O. Gr oe 
respecting his interest in the Lakey entry, as- hereinbefore’ shown, and 
_ considering bis failure to make any timely objection to Kendall’s appli- 
cation for a patent, and considering his attack upon the Lakey entry 
through the Amy Gregg contest, it is believed that no injustice will be 
_ done if patent is issued to Kendall as assignee under the Lakey entry, 
- and J. Q. Gregg and Burlingame are remitted to a court of competent 
jurisdiction for the ascertainment and adjudication of any claim which | 
they nay have under the Lakey deed to Kendall. » 8 
- The applications of J. O. Gregg and Burlingame to intervene are 
‘dented and your office is directed to forthwith issue patent to Kendall — 
pursuant to the decision of March 25, 1897.. This is intended to take — 
the place of departmental ruling of December 29, 1897 (not reported), | 
which was recalled by letter of December 27, 1897, 


| SOLDIER'S HOMESTEAD—DECLARATORY STATEMENT-SETTLEMENT : 
‘ RIGHTS. - 


THomMaAs v. REED ET AL. 


| Where one who files a soldier’s homestead declaratory statement is also the prior 
settler, he may, at his election, make such settlement the basis of his right. to 
the land by making application for the right of entry under the act of May 14, 
1880, or he may permit the time fixed by said statute to expire and then male 
entry under his declaratory statement. In the former case his right relates back 
to the date of settlement, and in the latter to the date of filing declaratory | 
"statement. | 

‘The case of Chappell v. Clark, 27 Li. D., 834, modified. 


Acting Secretary Ryan to the Commissioner of the Gener “cil Land | Office, A 
(W.V.D) October 15, 1898. (GOR) 


Departmental decision of June 23, 1898, awarded to Daniel B. 'Lhomas 
the S. 4 of the SE. 4, Sec. 8, T. 22 N., R.6 W., Enid, Oklahoma. Alex- | 
ander Reed’s entry for the Sh. 4 4 of said Een was, by said decision, | 
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canceled as to that. part of the entry awarded to Thomas, and held. "e : 
intact as to the balance. Cannon's protest Be aiey: Reed's ane wees: 


- dismissed, | 
Both Cannon and Reed have filed their respective m otions fot: review. 
Cannon alleges generally that the Department erred in deciding that . 

both Reed and Thomas settled oul the land prior to the time he made | 

his settlement.. 
‘The testimony in the record is very voluminous; its salient anate 7 


are set out in the decision complained of; and that portion ‘thereof a 


which was addressed mainly to the i issue as to who in fact first made set- 
 tlement on the land, is very conflicting. , It can be said that reasonable | 

minds might differ as to-a proper conclusion with respect to the main: — 

-issue—prior settlement; but, as held. by this Department, this will aot. 
of itself warrant, on motion oe so) the’ settin, 8 aside. ‘ot the decision 


- complained of. 


Upon due consideration of the Se ar error relating to the facts a 
found by the Department, it is held that,the motion is not well taken. 
The motion, however; ralses legal auesuons which will be more uly | 

discussed, , 

> Phe records show that on Aegietiin 19, 1893, Moxanter #H. Reed 

filed soldier’s declaratory statement No. 26 for the Jand. © _ 
Ou Deceinber 6, 1893, John P. Cannon made homestead entry ferser * 

On December 11, 1893, Daniel R. Thomas filed his homestead appli- 
cation for the 8S. $ of said SE. 4 Which was rejected. for conflict with = 
oa ene entry. : ae OE 
On December 14, 1893, ‘Reed made holiestand entry ticketen. 
On December 15, 1893, Daniel R. Thomas filed his affidavit of con-~ 

test against Reed’s soldier’s declaratory statement. and entry based: 


| thereon, alleging settlement on the Jand at 12.50 p.m.,and that hewas > 


the first bona fide settler, and made the first permanent and valuable - 
improvements thereon. Attached to that affidavit was Thomas’s sec- 
ond homestead application for the W. 4 of the said SE. 4. 7 ys 
On January 10, 1894, Cannon filed a protest against Reed’s entry | 
and asked for a heaeine —- 
- Thé register and receiver, on February 14, 1894, issued a notice for : B 
hearing on Cannon’s protest; the hearing was fixed for March 16,1894. 
The case was continued until May 5, 1894, at which time all partios 
~ (Reed, Cannon, and Thomas) were present and announced themselves _ 
ready for trial. Thereupon, Thomas filed an amended and supplemental _ 
LE alleging prior settlement and residence on the S. 4 of said 
SH. 4, and that he settled thereon at 12:50 p. m., on September 16, 1893, 
before said filing and entries were made. After motions were made by 
Cannon and Reed to dismiss Thomas’s amended and supplemental affi- - 
davit, and the same were overruled, the testimony as to prior settle- - 
ment was submitted, resulting, as above seen, in the action of the 
Department in concurring in tb at of me EpEISISE and receiver, in find-— 


* @ 
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ing: oY ‘That Thomas settled first, and. was entitled to the land applied B 


for by him, namely, the S. 4 of said SE. 4. 2.. That Reed was the next 
settler in order of time, and was entitled to the N. 4 of said oe 4—his | 
entry as to said 8. $ of the NE. 4 to be canceled, - | : 
It is insisted, substantially, that Thomas (as against Cannon), failed 

to put his laa of record as required by section. 2265 of the Revised — 

| Statutes; that.Thomas’s contest filed against Reed’s entry, on Decem- 

ber 15, 1893'(within three months of settlement), did not affect Can- — 

~ non’s ee that the hearing was ordered on Cannon’s protest, and 

not on Thomas's contest; that the failure of Thomas to contest Can- 


-non’s entry within. three months from the former’s alleen settlement 7 


‘was fatal to Thomas’s rights as against Cannon. 

> It is a sufficient reply to this position to say that despite any ir regu- 
| fatty in this manner: of proceeding all parties were present at the 
hearing, announced themselves ready for trial and participated in the 
‘trial, the controlling purpose and object of which was to determine who 
by reason of prior settlement had the better right. Under these cir- 
cumstances it was proper to determine the rights of the espe 
parties in accordance with the evidence produced. 

_ It is ‘insisted that when on September 19, 1893, Reed filed his sol- 
dier’s declaratory statement he thereby waived all rights which he — 
_ might otherwise have obtained by his settlement made prior thereto. 
That when on. December 14, 1893, he made entry of the land and 
based his application (in part) upon his soldier’s declaratory statement, 
resulting in the cancellation of Cannon’s entry made December 6, 1893, 
he thereby elected to rest his claim on his soldier’s declaratory state- 
~ment.under section 2304, Revised Statutes, and could not be heard to 
assert his claim under section 3 of the act of May 14, 1880 (21 Stat., 
140): that he could not be permitted to claim the benefit of both acts 
using his privilege under section 2304 to deprive Cannon of his entry 
and afterwards be heard to assert a claim as against Cannon’s pr otest 
under the act. of 1880, supra. 

In support of this position the case , of Thrailkill v. Long (26 L. D., 
030), is referred to. 

In that case Long had filed his soldier’s dl sélar atory. statement peri 
20, 1892, and had made homestead entry thereunder October 17, , 1892, 
‘nearly, Six. mouths after his filing, whereupon Thrailkill’s. inter vening 
entry was canceled. (5th paragraph, General Circular 1895, -p. 23.) 
Thrailkill thereupon filed his affidavit of contest,-alleging prior settle- _ 
ment. Long attempted | to support his entry by a claim of prior settle-_ 


. ment, but the fact that he did not make entry within three months 
after such claimed settlement, as provided by the act of May.14, 1880, 


supra, debarred bim in the presence of an intervening ers crane 
. from. claiming any right under such settlement. He was, therefore, 
reduced. to the position of depending alone upon his soldier’s declara- 

tory ‘statement, ancl could | date his claim only from its mone prior to 
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which time Thrailkill Had made settlement, and so the Depantinent in : 

said decision says: “Failure (on Long’s part) to comply with the 
‘requirements of the section (sec. 3, act of May 14, 1880, quoted), is 
‘fatal to the claim based on settlement.” The decisiqn further says: 


There is nothing to be found in these: sections which was intended to, or does, re- 
_ lieve the soldier from his obligation to comply with the requirements oF the act of © 
- May 14, 1880 (21 Stat.,140), where he makes settlement prior to filing soldier’s declar- 
atory statement, if he relies upon such settlement. The soldier’s daclataters state-. 
‘ment is no notice of prior settlement, but is notice of intention to settle and make 
entry within six months from date of filing. Long had aright on thé opening of 
‘the Cheyenne and Arapahoe reservation to settlement—of which the land in ques- 
- tion was a part—to compete with these who ran for it, and sought to initiate settle- — 
ment right to it on the day. of opening, and the fact that he availed himself of such 
Tight and made settlement on the day of opening neither abridged nor added to such 
right as he acquir ed b y virtue of filing his soldier's declar atory statement. 


| Reed in the case at bar, like Long in the case cited, filed his soldier’s _ 
declaratory statement; but Reed, unlike Long, made his homestead 
éntry within three mon ‘ths from his settlement; moreover, his entry as 


: shown by his homestead affidavit was made. aude section 2289 Revised | 


Statutes, his receipt being given in the usual form under section 2290. 
This affidavit contained the statement that he settled on the land on the 
afternoon of September 16, 1893, “prior to settlement made by any and 
all other persons ;” and that his resider ce was thereafter continuous, ete. 
All these averments were matters of record and both Cannon and The omas © 
were charged with notice thereof. . | 3 
» Cannon’s protest, upon which the nigatie Was sondcned: was not based | 

upon the fact that he had settled on the land prior. to the date upon _ 
which Reed filed his soldier’s declaratory statement, but upon the dis- __ 
tinct allegation that he is the prior bona fide settler, and by reason of 
his priority of settlement, made. prior to said filing ‘and prior to any 
settlement made by said re H. Reed.” This protest also asked that if 
Reed offered to complete his soldier's declaratory statement (it was then 
completed) and make entry, ete., ‘a hearing may be ordered,” etc. 
While Reed’s application ‘to make entry was accompanied by the usual 
affidavit under section 2289, lie also filed an additional affidavit stating 
among other things that-he had filed his soldier’s declaratory statement 
for the land on September 19,1893. All that he obtained or could ob- 
tain by his soldier’s declaratory statement was a right of entry under 
| Section 9304, Revised Statutes—a right conferred. exclusively because _ 
of his status. as a Soldier in the army of the United States during the 
recent rebellion. While that section contemplates settlement after the — 
filing of the declaratory statement, it’does not avoid the rights of a - 
soldier under the act of 1880, held in common with all others. Aenea: 
_ kill v. Long, supra.) 
_ The bearing was padeveeel to the issue as is which of the ‘ines 

(Cannon, Reed or Thomas), settled first, and was ordered iu pursuance 
ae Cannon’s protest whieh raised un ae ; question, and that alone. une 
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Reed filed a soldier’s declar atory statement, the whole record oamcuane 
his sworn affidavit, shows that he also predicated his right to the land 
on his alleged prior settlement; in other words, his entry was based. 
upon section 2289, Revised Statutes, and a compliance with. the pro- 
visions of the act of May 14, 1880, supra. 5 | 
The disadvantage. which Cannon: suffered by the Ir pevalan’ course - 
_ which the proceedings in the local office seem to have taken is that he 
was required to assume the burden of proof notwithstanding he had. 
obtained the first entry; but since he does not seein to have made any 
— objection in the local office to this manner of proceeding, and since it... 
was a matter which he could “awe he will not t be Perutie to mre) it 
on appeal. 
While sections 2304 and 2305 esutempiats settlement subsequent to 
the filing of a soldier’s declar atory statement, as therein provided, still, 
if the applicant is in fact the prior settler and makes his entry within 
three mouths as provided by the act of 1880, his right may be right- 
 fally predicated upon his settlement and. will: not be held to depend 
exclusively upon his soldier’s declaratory statement; in other words, 
the filing of a soldier’s declaratory statement does not i in itself work an ~ 
abandonment of rights obtained by prior settlement. | i 
_ .This holding is made notwithstanding a statement in the decision oF 
Chappell ®. Clark (27 .L. D., 334), which reads as. follows: | 
However, as Clark filed his soliier’s declaratory statement on September 29, 1893, 
at a date when Chappell had undoubtedly settled upon the tract, it follows that the 
cases cited in your: office decisiou are decisive of the case, even if Clark had been 
the prior settler, as he thereby waived any prior settlement. made upon the tract, - 


because his right to make settlement dated from such filing and ‘he can not now, as 
agaiust an intervening adverse claimant, take advantage of a settlement made pr iox 


ey thereto, 


The cases rr, Wood 2 v. Tyler (22 dL. D. 679) aa Cee v. Cooley 
(19 L. D., 241), are referred to as suppor ting: the statement quoted, but — 
neither of. these cases supports that doctrine, nor was 3 the statement 
- quoted necessary to the decision in that case. | | 
Cooley, in the Pickard- Cooley case, had filed ‘a soldier’s declaratory 

statement April 26, 1889, but claimed the benefit of a settlement alleged 
to have been made prior thereto. Pickard made entry of the land July. 
19, 1889, and Cooley made entry thereof undgr his soldier’s declaratory 


statement, October 17, 1889, nearly six months after filing such state- 


ment, and much more than three months after the poate . his ae 
settlement. | 

If Cooley had devaaily settled upon “thé land pile to Pickard and 
had entered the same within three months from the date of his settle- 
- ment (as Reed did in the case at bar) a question. different from that 
decided would have been ea In, the Piekard- Cooley | case it is | 


— gaid: 


If the defendant Cooley had desired to initiate his élaim by raul settlement a a 


. residence, with right of claim to date from time of such settlement and residence, 
he shonla have jiled entry upon the tract within ninety days from time of location and — 
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settlement, in 07 der to ar ail himaolf of sue rig sights but by ietahing honfestead and filing . 
soldiers’ declaratory statement, as stated, on April 26, 1889, and making entry on 
- October 17, 1889 (nearly six months thereafter), under provision of sections of the . 
. Revised Statutes above referred to, his inceptive right of entry dated from the day © 

on which he filed his said declaration and. not from the date. of locating his home- 
stead by settlement at 1:15 o’clock p, m., on April 22, 1889, 


Under the facts of that case, Cooley lost any right obtained by his 
claimed prior settlement, by failing to ‘wake eutry of the land within 
the required three months. 

In the Wood—Tyler case (22 L. D., 679), Tyler, who cane to be the . 
prior settler, had filed a soldier’s declaratory statement April 20, 1892, 
and made entry October 18, 1892, while woes claimed under a settle- 
ment made April 19, 1892. oe Bet | 7 

Under these facts Aye Department in the case Says: 

In view of the fact that Tyler did not make entry nor apply to make entry of the - 
land until October 18, 1892, more than three months after his alleged settlement, and . 


subsequent to the entry of Wood, it is material, in the face of Wood’s settlement, 
contest, and entry, when Tyler made his settlement. He must stand, as claimant 


for the land, either upon his rights under his soldier’s declaratory statement, or, ; 


independent of them, upon his rights under his settlement and. entry, or under his 
entry alone., However he may elect, the-right of. Wood is snperior. Woods settle- 
ment was prior to. the filing of Tyler’ s statement, if Tyler elects to stand upon his 
statement. If he elects to stand upon his settlement and entry, even conceding, for 
the sake of the argument, that his settlement was prior to that of Wood, ie was _ 
fatally in default in failing to make entry within three months of his ssttloniaut, aS 
against Wood’s contest and ‘prior entry. if he stands muon his entry alone, OOS | 
right j is obviously superior. . : | ; | 


Had Tyler made entry within tes months. on his settlement and. | 
shown that he was in fact the prior settler, he might have won his ~ 
case, notwithstanding the filing of his soldier’s declaratory statement. 


Had Reed, in the case at bar, postponed making entry until more - 


than three mabnthie from the date of his settlement he would thereby 
have been compelled to rest upon his soldier’s declaratory statement 
alone, which being filed after Cannon’s settlement would have been 
Subject thereto. | _ : 
_ . Where one who files a soldier’s. declaratory statement is also the prior 
settler, he may, at his election, make such settlement the basis of his 
right to the land by making apoueation to make entry thereof under | 
the act of May 14, 1880, supra, or he may permit that time to expire 
and then make entry under his declaratory statement. In the former 
_case his right “shall relate back to the date of settlement the same as _ 
if he settled under the preemption laws,” and in the latter case his 
right will relate back only to the date of filin g his soldier's declaratory 
statement. | 
For the reasons here given the portion of the statement quoted from | 
Chappell »v. ‘Clark, supra, which is in conflict with the views here 
expressed, is ratalled: : 3 | 
Cannon’s motion is denied. 
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Reeds motion for review, alleges error in.a statement in said desigions 
viz, that since the appeal herein was filed, Reed filed (February 3, 
1898,) his corroborated affidavit showing. that Cannon abandoned the | 


| land and is believed to be now residing in California, etc., when in fact 
the affidavit alleged that Thomas had abandoned the land, etc. The 


error charged. was made, the name of Cannon being inadvertently used 


instead of that of Thomas, and the error is now corrected, but abandon- 
- ment like this, claimed to have occurred. pending the appeal, can not 
be considered now but must be presented in the manner suggested in 
Griffin ». Smith (25 L, D., 329); Corbin vw Dorman co L, D., me) 
; Lark V. uae acu ee L. D. ey _ | 


—— 


SECOND HOMESTEAD ENTRY—ACT. OF MARCH 2, 1889. 
GREENWOOD v, GasTonquay, 


On the relinquishment of a rowieetend entry, made prior to the saaennens of March . 
2, 1889, asecond entry of the same tract may be made by the entryman under 
the provisions of section 2 of said act. : 


Acting Secretary Re yan to the Commissioner of the aera Land Office, 
(W. V.D.) ~ October 15, 1898. ~  (V.B.) 


| The case of James B. Greenwood v. Albert Gastonquay, involving 
the 8.4 of the NW. fand the 8. 4 of the NE. tof Sec. 3, T. 163 N., R. 57 
‘W., Grand Forks, North Dakota, is before the Department for consid- 
eration on the appeal of Greenwood from your office decision of Feb- 
Tuary. 24, 1897, adverse to him. 

It appears that on January 7, 1886, said Gastongany made pacer 
pen of the described land; ficredeer on December 10, 1892, he relin- 
quished bis entry, and immoediately thereafter he applied, and was per 


ie Hee to make second homestead entry of the same land. 


; On October 26, 1895, Greenwood filed an affidavit of contest alleg- 
ing that said enery was illegal for the reason that before waking it 
Gastonquay had exhausted his homestead right. A hearing was duly 
had, and the case was submitted by both parties on the following agr eed - 
statement of facts: | | | ? | 
~ That heretofore, to wit: On October 3lst, 1885, Albert ‘Gastonquay, the contestee 


“herein did settle upon and improve. the land — in- ig aos to wit: the S.4 of 
the NE.+ pand S.4 NW. 4 of section 3 oi i i 163, R.5 ; 


IL 


--That thereafter and in pursuance of such settlement the said Albert Gastonquay | 


dia make his homestead entry in proper form for said land, the same being numbered | — 


9550. and allowed January 7th, 1886. . 
IIt. 


That thereafter and on Dec. 0th, 1892, 2, the said homestead. entry 9550 Was canceled 
in the said local land office upon a relinguishment thereof ouy executed by the 


- said Albert Gasinanay, and filed 3 in said office. 
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That thereafter and on said December | 10th, 1392, the said Albert. Gaston quay . 


made his homestead entry 12317 for said land, the same purporting to be miacle under 
authority of act of March 2nd, 1889. 


oy 


- That the said Albert Gastonquay is a married man with a family of four children 


and that with said family he has lived and has made his sole home ampen cote land 


at all times since October 31st, 1885, 
Vi. 


| "That the said Albert Gastonquay has broken one hundred (100) acres of said land | 
and has the same ready for crop during the coming.season and that he has: cropped 
oud jand each and every yeah: since his settlement on the | same, 


vo “Vit. 
| That thesaid Albert ee has upon said inna a sont dq elliag house, stable, | 
granarys, pasture, wells, etc. - and wet all of said improvements BEE reante in value 
ait least $1500.00. — ~ * | . 
— On February 28, 1896, the register and receiver hpetomamended shat 
the contest be digmiased and the entry remain intact. On January 9, 
1897, your office approved this action of the local officers, and, on 
review, February 24, 1897, adhered to your former decision dismissing 
the contest of Greene coe but modified your ruling to the extent or 
| requiring ‘Gastonquay to wee final proof on his claim within sixty 


days from notice, with a view of submitting “the claim” to the Board — 


of Equitable Adjudication for confirmation. From “your action in the | 
premises Greenwood appealed. | 

It will be seen from the aforegoing agreed statement of facts that 
| Gastonquay. lived upon aud cultivated the land in controversy since 


7 the time of his first entry thereof in 1885; that it was the sole home of 


himself and family, and that he has improvements which ce ‘ agaregate 

in value at least $1,500” thereon. 

| On appeal from your office four spscinoations of error are preseuted, _ 

and, without dealing with them in detail, they present. substantially | 

| only one question for consideration: Is the second entry of Gastonquay 

allowable under existing law? | 
The act of March 2, 1889 (25 Stat., 854), declares: 


. That any person who has not heretofore perfected title to a tract of land. on 1 which 
he has made entry under the homestead law, may make a homestead entry of not 
exceeding one quarter section .of public land, such previous filing or entry to the. 
‘contrary notwithstanding; but this right shall not apply to persons who perfect 
title to lands under the pre-emption or homestead laws alreaily. initiated, ete. 


Prior to the passage of this act the holding of the Department was 
that a person who once made homestead entry thereby exhausted his_ 
homestead right and would not be permitted thereafter to make another 
such entry. This was the general rule, adhered to through a long series 
of years, though sometimes-it was relaxed ‘in exceptional cases, which 
are wer defined in the departmental rulings.. As ePDatay case 
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can not be brought within any of the exceptional cases, his right to 
make second entry, if he has such Hen must be brought within the 
provisions of the act just cited. | 

Several decisions of the Department have been made ponsebding said 

section and ‘act, but the leading decision, and the one bearing more > 
directly upon this case is that of Hertzke v. Henermond, 25 L. D. , 82. 
_ In that case, as in this, the homestead entry was made prior to. ‘the 
| ‘passage of said act, voluntarily relinquished after that time, and appli- 
eation for second entry made and: allowed. an Pepa oc 

(syllabus) : a | ac 

| Section 2, act t of March 2, 1889, wales for the alowanes ae a second. indmaerend . 
entry in any case in which the applicant, prior to the enactment of the statute, made 
sentry under the homstead law but has nov perfected GuLo thereunder, either before 
or since that time. . 

It i is strenuously insisted that the decision cited does not. contr ai the 
case now under consideration, inasmuch as in that case the second : 
application was for another and different tract of land than the one 
described in the first entry of Henermond, whilst in this case Gaston- 
quay’s second entry is of the same tract he originally entered and 
- relinquished. In other words, it is insisted that the statute does not 
permit the second entry of the same tract by & par ty who had formerly 
entered it. 

There is no expression in the statute to auton this contention. The 
language employed is unrestricted and plain in this respect. It is that 
‘‘any person who has not perfected title,” etc., may make a homestead 
entry of “one quarter section of public land.” Gastonquay is a person 
who has not perfected title under the homestead law to a tract of land, 
and has made homestead entry of a quarter section of public land. 

Clearly he comes within the plain language of these provisions of the 
act, and to hold to the contrary thereof it would be necessary to inter- . 
polate words into the text of the. act, prohibiting re-entry of the same 
tract by the same party, a thing which the Department would not be 
justified in doing. : 
 Itis urged that, in effect, such interpolation is necessary, inasmuch - 
as under well settled rules of construction statutes should never be so 
construed as to lead to absurd results,.and that a departure from the 
words of a statute, or the interpolation of words. von is warranted = 
to avoid results of this character. ie 
It is insisted in this behalf that the purpose Gastonquay had in view | 
‘in relinquishing and re- entering the same tract was to hold the land — 


during the lifetime of the second entry, exempt from State and local 7 
- taxation after having so held it during the years of his.first entry, and — 


that by a similar process of relinquishment and re-entry the same tract — 
might be exempted from taxation continually; and it is urged that : 
Congress could not have intended so absurd and unj just a result, and 
therefore that the statute should be so. construed as to prevent the 
- mischief complained of, oa | 
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There is nothing in the record to justify the acct on that the pur- = 
pose of Gastonquay was to escape taxation; and if imagination may 
_be indulged in, good and sufficient reasons for his action might-be sug- 
gested without ascribing to him motives deemed to be improper. 

In dealin g with so serious a matter as the construction of a statute, 
itis not proper for this Department to be influenced. in its judgment 
by imaginary results. In reference to such contentions the Supreme 
Court, in the case Of the Uites States v. fer U. 8. 196-217, has 
_ well said: ; 


Hypothetical cases of great evils may be sug egested by a errr rt fruitful 


imagination in regard to almost every law upon which depend the rights of the. 


“2 individual or of the government, and if the existence of laws is to depend - upon | 
their capacity to withstand such criticism, the whole fabric of. the law must fail. — 
But it is not seen how, if the construction contended for were adopted, 
the State would be bettered or enabled sooner to tax what are now 
public lands. If Gastonquay’s entry of this particular tract were can- — 
celed, some other party could enter the same and hold it.free of | taxes 
during the lifetime of his entry, and Gastonquay, it is conceded, could 
- enter another tract and hold that during the continuance of the entry. 
It must be evident from this that Congress when legislating in rela- 
tion to the diposal of the public: lands did so without any special ref- _ 
erence to the subject of State taxation, ee uhere is no contract with 
the State otherwise. | 
_..Possibly there may. be good reasons why the law anoula be athienvise | 
than Congress has said it shall be; but it is not for this Department — 
to consider such reasons. For, in the language of the supreme court | 
(United. States v. Union Pacific R. RB. Co., 91 U.S., 73-91). 3 
| 7 The rights of the parties. rest upon a statute of the’ United States. Its words, as 
well as its reason, spirit, and intention, leave, In our opinion, no room fordouwbt as to — 
its true meaning. We cannot. si in judgment upon its wisdom or policy. When we 
have interpreted its provisions, if Congress has power to enact it, our duty in con- 
nection with it is ended, 
Entertaining these views, the contest of Gres wood is dismissed oe 
the entry of Gastonquay will remain intact... : 
_. In your said decision you required the entryman to make final proof 
within sixty days from notice, with a view of submitting the case to 
the board of equitable adjudication for confirmation. In this, error 
_ was committed. .Gastonquay’s former entry having been canceled and 
he having made another entry, he is entitled to the full lifetime of 
his entry within which to submit. final proof. But it appearing that 
since the case has been pending here he has submitted. his final proof, 


no sufficient reason exists why the same may not be considered, and, if — 


satisfactory, approved, final certificate given and patent issued chereon, 

In considering said proof the former entry of Gastonquay should be no 
-bar to his claim‘of settlement and residence during its continuance. a 
: onus modified your judgment i is affirmed. 
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. "RAILROAD GRANT-INDEMN ITY SELECTION—ADVERSE CLAIM, ° 
STATE OF CALIFORNIA v, Sou THERN Paciric R. R. Co. 


| A aileoad indemnity. selection. pandened for jena that is embraced at such time 
- within a prior existing entry is properly rejected; and an appeal from such 

action secures no right under said selection that will attach on the Piece eos . 
: relinquishment « of said entry. | ee 


Acting Seer etary y Ra ryan to the Commissioner of the Gener al Land Office. 
(W.V.D). October 15, 1 1898. CRW, GC.) | 


‘The State of California has appealed from your office decision of April 
20, 1896, rejecting its application. to select as school indemnity the 8S. 5 
| ‘of the NE. + and the S.4 of the NW.4 of Sec. 3, T.17 S., B.16 E., 

Visalia land: district, California, for conflict with the seléation profered 
for. said tract by the Southern Pacific Railroad Company. | 

This tract is within the indemnity limits of the grant for said. com- 
pany and was included i in the list of selectious proffered by the company 
October 4, 1887, which list-was. rejected by the local officers for conflict — 


a with the fimbeE. “ealate entry of K. M. Bell, made March 26, 1887, cov- 


ering said land. Fr om the rejection of its selection list. the ore 
duly appealed. 

On January 27, 1892, the selection by the State: was tendered, accom- 
panied by a relinquishment of Bell’s timber- culture entry. 

Your office decision held that the company’s right under its selection : 
list attached immediately upon the relinquishment of Bell’s entry and 
-. related back. as of the date of tender, October 4, 1887, and therefore 
took precedence over the selection made on behalf of the State. From < 
| said decision the State has appealed. | 

Itis urged on behalf of the: company that AS the tract above described 
was included in the withdrawal made in 1867, on account of its grant, 
the allowance of Bell’s timber-culture entry. was in violation of law and 
therefore no bar to the company’s selection. | | 

It has been repeatedly held by. this Department, however, that the 

| indemnity withdrawal made on account of the grant to aid in the con- 
- gtraction of the Southern Pacific railroad was in violation of the terms 
of said. graut and therefore illegal and of no operative effect except to. 


* mark the limits within which selections might. be made on account of — 


the grant. (Southern Pacific R. RB. Co. »v. Kanawyer, 23 L. D., 500.) 
Following this holding. by the Department, Bell’s timber- culture 


entry was properly allowed, and while of record was a bar to the selec- 


tion on account of the grant. The rejection of the company’ s indemnity 
list. tendered: October 4, 1887, was therefore proper, and 1 ae company. 
gained nothing by its appeal from such rejection. 

As before stated, accompanying the State’s list of geleecans was filed 


. Bell’s relinquishment, which relieved the land from the effect of said. 


entry, and it is therefore properly subject to the State’s selection, and - | 


i said selection should have been accepted and pened to g0 of record. | 
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Lat office decision is therstore: ead the State will be advised 7 
of its right to complete selection of this tract, and the proffered selection 
by the railroad company: will, stand rejected. ; 


‘TRONS 2, BALDOCK. | 3 


_. Motion for review of departmental decision of August 12,1 1898, denied. 
by Actin 8 ee ee metoner 45, 1898. , | 


RAILROAD G@RANT—INDEMNITY—SELECTION—PRE-EMPTION FILING. 


NoRTHERN Pacrric R. R. Co. . TEMPLETON. i ae 


A. railroad indemnity selection permitted, under fie rulings Heid: in force, to go of 
record for a tract of unoffered land embraced within an expired, though uncan- 
celed, pre-emption filing is notice to all who may thereafter attempt to initiate a 
claim to said land, and may be approved, where it appears that the pre-emptor 
had in fact abandoned the land prior toits selection by the company. 


Acting Secretary Ryan to the Commissioner of the General Tan ‘Office; 
(CW. V.D.) > October 15,1898. (FF. W. C.) 


The Northern Pacific Railroad Company has appealed from your office 
decision of December 17, 1896, holding for cancellation its indemnity 
selections covering the Sw. 4 4 of Sec. ai, T.15 N, KR. 42 E., Walla Walla : 
land district, Washington. 

This land was within the limits of the withdrawal ordered upon the 
map of amended general route of the main line of said road, which map 
was filed February 21,.1872, but upon the. definite location of the road 
October. 4, 1880, it foll within the indemnity limits. The N.4 of the 
SW. 4 and the SR. + of the SW. 4 of said section was selected by the 
company De cauhen 17, 1883, ane the SW. z of the SW. 4 of said section 
was selected April 20, 1885. 

The present case arose: upon an application filed by Anna Templeton 
on November 12, 1894, to make entry of the land nnder the homestead. 
laws, in sapnont of which she alleged that her husband had settled 
upon the land prior to the company’s selection and had continued to 
hold and farm the same until his death in December, 1888, since which 
time she has occupied and Improved the tract. | 
The records show that one James Chamberlin filed pre- sonation 


declaratory statementembracing the SW. 4 of the SW. + of said section — 


together with other lands in said pommanine on February 12, 1874, in 
- which statement settlement was alleged’ February 16, 1872, This 
filing has never been completed, but is still of record nncanceled, and 
the land is unoffered. | 
Your office decision held that said fling was a bat to the compare 
selection as to the said SW. $ of the SW. 4 of Sec. 21, and from 4 
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review of the testimony tale at the hearin g fad upon tiie allegation | 
of settlement oo in support of Mrs. ‘Templeton’s application, gould 

— that—_ 7 | | 
‘Its shown by. sGmastens techno that tho fushend of the contestant was resid- 
ing. upon this land, cultivating and improving it, at the date of the company’s 
_ selection iu 1883, and upon his death the widow succeeded to his ‘rights and is 
entitled to perfect, on due Pompeu with the settlement ce the claim thus 
initiated. ae . 


From said decision the company ina spneaied to this: Department. 
| A review of the record does not support the finding made in your 
office decision. It Bppeats that Chamberlin, whose filing covered the 
SW. 7 of the SW. 4 of said Sec. 21, was succeeded in possession by one 
— Peck in 1876, who sold his possessory. claim, which included not only 
_the tract applied for by Mrs. Templeton but also one hundred and 
sixty acres in the adjoining even-numbered section, to the Templeton 
brothers; that at the time of said purchase Samuel Templeton, the hus- 
band of the present applicant, was residing upon a tract for which he 


was making claim under the pre-emption law, distant about a mileand . ~ 


a half from the tract here in controversy; that he made proof upon 
said pre- emption claim in December, 1883, and that he continued to 
‘reside upon said tract to the date of hi Hestli: in December, 1858. His 
brother appears to have taken possession of the tract here involved, ; 
but Samuel Templeton never at any time resided upon the tract ere 
involved or made claim thereto otherwise than being interested in 
cropping the land.. . 

“Through an arrangement, whether by sae or as tenant is not 
shown, one Jacob Price occupied this land for something like two years 
before the death of Samuel Templeton, and the present applicant had 
to buy him off before she moved upon the land following the death of 
her husband. 

From the above it is clear that Sainual Templeton had no such claim 
to the land at the date of the company’s selection as would bar the | 
allowance of the same, and the present applicant therefore succeeded 
to no right as against the cumpany’s selection, nor was any right 
created by her residence and improvement after the company’s selection. 

It but remains to consider the effect of the preemption filing by 
James Chamberlin covering the SW. 4 of the SW. 4 of said section 21, 
which filing, although it had expired iene prior to the selection by the 
_ company, was nevertheless of record, uncanceled, at the. Sate ‘of r the 
presentation of said list. — | 
— The company’ S selection list embracing this fenets was accepted by 
the local officers and permitted to go of record. Such action was proper 
under the rulings then in force and the selection 9 Was notice to all who | 
attempted to initiate a claim thereafter. es 

The record made in this case evidences that Chamberlin had long” 


_ prior to the selection . In question abandoned une land, aud ne cir cum- a 
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... stances are aot such as to warrant éiies withholding of f approval of the = 

| company’s selection on ‘account thereof. oe 
_. Your office decision is therefore reversed, and you 1 will notity reer | 
| Pompleton: claimant against.said railroad company, or her. right to - 
transfer her claim to other lands in lieu thereof, as provided by the act 
of July 1, 1898 (30 Stat., 620); and in the event she declines this option 
the railroad company will, under the provisions of said act, be duly 
invited to relinquish the land herein claimed and to select other lands 
In lieu thereof, | | 


. RAILROAD GRANT_INDEMNITY SELECTION—CORRECTION OF LIST. 
Mryer.». Sv. PAUL AND. NortHERn Paciric R. R. Co. 
If a railroad company desires to correct a list of’ indemnity selections it should first . 


file application for permission to make such correction, which should: be con- _ 
sidered by the Gener al Land Office Hayle due reg ard for dntoroulne rights. 


Acting Secretary Ra yen to the Commissioner of the General Land Office, 


(W. V.D.) | os ‘October 18, 1898. 7 oe (0. 5. W,) 


In your fies ieeimoils of August L%, 1896, and January 27, 1897, | 
the selection list of the St. Paul and Northern Pacific Pailnoad Com- 
_ pany was held for cancellation, in so far as the same applied to the N. 4 
of the SE. 4 and the fractional SW: 4 of Sec. 7, T. 40 N., B. 29 W,, St. 
Cloud land “Gistviet: Minnesota, for the reasons ‘therein stated. | 

‘The railroad company. appealed to the Department from said dect-| 
‘sions, which were affirmed on August 25, 1898 (not reported). : 
The company has filed a motion .for review of said departmental | 


. decision, in which it is alleged that the failure to assign a basis for the _ 


tract in question in its rearranged list of February 12, 1892, was a cler- 
ical error which it corrected in 1897. No correction of the alleged mis- 
take has been made which can be recognized by the Department. The | 
rearranged list, filed on February 12, 1892, is unchanged, but in’ the 


rearranged list of December 4, 1889, the company or some one else - 


seems to have attempted a correction since the same was filed (the date 
of the change not appearing) by changing the township from 39 to 40. - 
This-is supposed to be the attempted correction of 1897 referred to in 
the motion. The tract is still omitted from the list of February 12; 
1892, in which the company’s selections and losses are arranged tract 
for tract. If the company desires to correct its list, it-must first file © 
proper application for leave to do so, which your office will consider, 
having due regard to intervening rights. 
The motion is denied. . 
21673—VoL 27——35 
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HOMESTEAD ENTRY—QUALIFICATION OF EN'TRYMAN—OWNERSHIP OF a : 


LAND | 
Hearn v. Dorson. - 


“Ibi is not? a violation of the acts of May 2, 1890, or ‘Maroh 3, 1891, for the owner of one . 

hundred and sixty acres or more, to dispose of such part of said land:as will © 
enable him to make the oath required of homestead. applicants under the law 
and departmental regulations, provided the sale i is final and niade in good faith. 


| “Acting Seeretart y Ryan to the Commissioner af the Gener al Land. Office, a 


a (W.V.D) October 18,1898, (CSW) 


On Dacanber 24, 1894, William Ss. Dotson clade homestead: entry for 
‘the 8. $ of the N. B. 4 and lots 1 and ae Sec. 2 T.: 21 N., R.6 W., Enid, a 
“Oklahoma. 7 
| On May 2, 1895, D. C, Heath filed affidavit of contest agen aid 
entry, on the alleged ground that Dotson was at the time he made said _ 
entry the owner in fee simple of one hundred and sixty acres of land j in 


the State of Missouri, and the entry was therefore void. 
A hearing. was had, which resulted in a decision by the local officers | 


favorable to the entryman, in which ‘they recommended the dismissal | 
_ of the contest.’ | a 
~ The contestant ineaiea: andl: on Devsiiber 26, 1896, your office | 


affirmed the local office and dismissed the. contest, whereupon the ¢ eon- a oe 


~ testant appealed to the Department. — 


It appears that the entryman was outta of the fact ‘that owner- 
- ship of one hundred and sixty acres of land in any of the States or | 

_ Territories of the United States would disqualify him as a homestead 

entryman in Oklahoma, and being desirous of securing a home in said. 


Territory, and at the same time being the owner of two hundred and 
nine acres of land in Missouri, he sold fifty acres of the Missouri land, — 


' chiefly for the purpose of qualifying himself, and thereafter weut to the | ; 
Cherokee Outlet and purchased impr ovements on the Jand in question, — 


and made entry for it. There is no controversy as to the quantity of 
land originally owned by him, or as to the fact of its acreage being 
decreased to less than one hundred and sixty acres, if his sale was valid. 
It appears that before going to Oklahoma he sold and conveyed to B. F. 


Gilbert fifty acres of his Missouri land, taking his note payable in two. 
years, the payment of which was seonred by a mortgage deed on the 
land conveyed... The deed conveying the fifty acres, it appears, was not - 


recorded until the day after the defendant was served with. notice of 
contest, and the failure to record is urged as evidence of its fraudulent 
-character. Both parties to the transaction .testified at the hearing, 


-. and with such candor as to make it clear that the trade between them _ 
was genuine and passed the title to Gilbert, and that the failure to — 


record . the deed earlier was attributable to negligence rather than 
design. Record of the deed was not Ne to netve it validity. rt Ig - 
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ana to have been executed and dclivered aut the time it purports to : 


have been, which time was prior to that at which Dotson made the — 


entry in question. It was the execution and delivery of the deed 
_ which passed the title, and not its subsequent record. | | 
_ Neither the act of May 2, 1890 (26 Stat.,81), nor that of March 3; 1391 
(26 Stat., 1026), in so far'as they deny the right of entry to persons who - 


at the time are the owners of one hundred and sixty acres of land in 


any of the States or Territories, was. intended to operate as a restraint. 
upon the sale of lands, nor is it a violation of either of said acts for 
the owner of. one hundred and: sixty acres or more to dispose of such 
“part of them as will enable him to make the oath required of homestead: 


- applicants, in Oklahoma, under the law and départmental. regulation, 


provided the sale is final and im good faith. Such seems to have been 
~ the character of the sale under consideration. 7 
It is insisted that the defendant retains such interest in the lan d sold, 
_ by virtue of his mortgage deed, as still makes him the owner or pro- © 
_ prietor within the meaning of the law. . If this position were tenable, 


which is not conceded, it would prove too much, since under thatrule - 


it would appear that the defendant was not the owner of the land sold — 


3 at the time he accepted the mortgage deed from Gilbert, inasmuch as | 


the. record discloses the fact that, on March 31,1894, William 8. Dotson 


. and his wife executed a similar mortgage or trust deed for sixty acres 
of the Missouri land including the fifty acres in question, to Ezra H. 


- Frisbie, trustee of Harriet Coombs, which was outstanding and not 

~ satisfied at the date of Gilbert’s mortgage to Dotson. This latter mort- 
gage appears from the evidence to have béen executed for Coombs’ 

_ ‘benefit and to secure the pay eeny of the debt due to her under the 0 one 
of March 31, 1894. 


The fotord fally supports the conclusion ecciea by Stk your office ae 


and the local office, and your office decision is S.accordin ely amet 


‘Gite FE iran ‘R. R. Go. 


Teuine utlered by Acting Secretary Ryan, October 15, 1898, on 
‘Showing made by the company. See departmental, decision of August 
1, 1898, 27 L, D., 322, | | 3 


_ VACANCY IN LOCAL OFFICE—RULE TO SHOW CAUSE—CANCELLA‘TION. 
 Kupar'v. Fry. 


A vacancy in the office of receiver does not prevent filing an answer under a rule to 


show cause why an entry should not be canceled ; final action however ; on Sl - 


panes being held in abeyance until the vacancy A filled. ~ 
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_ ; : An Sits yman iG fails to esenons 0 a <rale: to iw. cause ai his entry isala: not | 


_ be canceled, or appeal from such order, is not, after the cancellation of his entry _ 
and the intervention, of an adverse right, entitled to a reinstatement ou ane 
ground | that he was not notified of the final order of paneer ation: 


Acting Seer etary fea yan to the Commissioner of the bimce al tana Office, : 


(W.V.D.) 5 oe, October 18, 1898. ae EL Gaye. 


- Christian O. ‘Kuper. appeals from the decision of your. office of March | 


27, 1897, directing that he be notified that he will be allowed sixty days 


eon service of notice ther eof to show cause why his homestead entr y 7 


‘made December 2, 1896, for the NW. 4 of Sec. 27, T. 103 N., R. 48 Wa; 


in the Mitchell, South Dakota, land Gistrige, should not be canceled: 


_ William H. Fry, on January 31, 187 9, made timber culture entry for 
the same tract. He failed to submit his final proof thereon, and on 
May 26, 1896, he was served, at.the direction of your office, with notice — 
that he had allowed the limitation of time provided by statute within — 
which to mnake final proof to expire without making. the same, and that — 


he would be allowed. thir ty days from the date of service of such notice 


upon him within which to show cause why his claim should not be — 
' declared forfeited and his entry. canceled, The local office reported to - 
your office, after the expiration of such period, that no action had been - 


taken by the claimant in neupOnES to. said notice, and, on De eustd 19, | | _ 


| 1896, your office canceled. his entry. = 
On February 1, 1897, after Taner had made homestead ee for the 
‘tract, Fry filed his application for reinstatement of his entry, duly © 
verified and corroborated. He asserts therein a substantial compliance © 
with the law, and states that under an agreement with his brother, 
Isaac N. Fry, the latter planted, cultivated and cared for the trees upon 
the tract, and agreed to pay all expenses incurred. therein and also the 


Bi money with which to make final proof, in consideration of the use of. 


that part of the tract not planted to. trees, and all the crops raised 


_. thereon. He admits having received notice of the letter notifying him 
of his failure to make final proof within the statutory period, and to — 


show cause why his entry should not be canceled, but denies that. he 


ever received notice of the cancellation of his enue His brother, who: — 


was in charge of the tract, corroborates this affidavit, and-states that — 
when he reeeived notice regarding the final proof from the entryman, 


in the latter part of June, 1896, he went to the land office, and found ‘it a 


closed on account of the death of the late receiver thereof; thereupon, 


— he states that he employed an attorney to notify him immediately upon. 
the opening of the land office for the resumption of business, but never — 


received any notification, either from the attorney or from the land 
office, until he was informed, on December 10, 1896, by Kuper, the pres- 
ent entryman, of the entry of the latter. He further states that he had 
been informed and believed that it would be necessary for his brother, - 
the timber culture entryman, to appear and make proofs at the land : 
| office, and was not aware that the final proof could be made out t of the | 


DECISIONS. ‘RELATING TO THE PUBLIC LANDS. a ; 549 : 


State, his cine being a  non- vesidents and that owing to Gioaki and 
' failure of the crops, and his inability to borrow money, he was unable | 
to raise money for the purpose of meeting the expenses of his brother’s 
final proof. The affidavits of the Fry brothers are corroborated as to ~ 
the improvement of the tract and the a compliance with the 
timber culture law. . 
_ Your office found that the receiver of the local office died Ti une: 6, 3 
1896, fourteen days after the notice to show cause why his entry should 
not be canceled was sent to Fry, and four days before the latter received’ : 
_ it, and that the successor of said deceased official qualified and entered 
upon the duties of his office August 22, 1896, and held that Fry, the 
timber: culture entryman, must be allowed ten days in addition to 


the time specified in the notice, allowed for transmission by mail of the 


notice to show cause and ‘“ for travel,” to respond to the requirements 
of such notice, which would make the time forty days from May 23, 
1896, the date of the notice, if nothing had intervened to suspend the 


ae eee of such time; that during the vacancy in the office of the 


receiver, Fry could not have been heard in response to the rule to show 
cause, as in order to do so he would have the right to introduce wit- 
nesses before both officers, to be represented by counsel, to be heard _ 
by oral as well as by written argument, and to have all motions and — 
questions arising therefrom passed upon by the register and ‘receiver; — 
that such proceedings being judicial and not ministerial ‘or clerical, 


the register alone could not hear or dispose of such matters; and that a 


therefore the running of time upon the.order or rule to show cause — 


stood suspended from June 6, 1896, to August oo, 1896, egHne which - 


period there was a vacancy in the office of receiver. 


~The entry was canceled by your office on August 19, 1896, ‘without a@ 


; its attention being called to the fact of such vacancy, three dane before 


the vacancy ceased to exist and twenty-nine days before the expiration s - 


of the alleged legal period allowed Fry in which to make answer to’ 
said order to show cause. Your office held that the cancellation. of 
_ Fry’s timber culture entry was, therefore, premature. As the home- 
stead entry of Kuper of record could not be canceled without-giving 
notice to him, your office held that Fry’s entry could not be reinstated 
until Kuper’s intervening entry had been canceled upon due notice to 
him, and notice was directed accordingly to be atyens to Kuper to show . 
cause why his entry should not be canceled. . 

Over sixtcen years had elapsed from the time that Fry ‘iat his 


timber culture entry before your office called upon him to show cause 


_ why his entry should not be canceled, and no sufficient reason appears — 
for such a delay in submittin g final roak ae 
It does not.appear that the vacancy for the period of. res -seven © 
days in the office of receiver of the local office could have interrupted 
entirely the business of the office. Undoubtedly such an interregnum 


| puereles as a suspension of all business peduene the joint act af the. ts 
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two officials, except where, perhaps, fie: remainin g Gemnbent was 
charged with the duties of both, but the receipt of papers, applications 
to enter, applications | to contest entries, and all other applications | 
could fies been filed with the register during this period to await the > 
action of the two officers , when the wera in the: pecetvers tp was 
filled. 

The response 6 to the or der to shew cause is generally ene In writing, 
| accompanied by affidavits in support thereof, setting forth the reasons 
for the delay, and a hearing may or may not be ordered thereon, asthe © 
showing made requires. The case at bar was ex parte, and cond have 
been submitted upon such a showing as has been made in the applica- 
tion for the reinstatement of the canceled entr y now under consideration. 

Such an answer or showing could have been filed with the ‘register 
during the vacancy in. the office of receiver, as such filing would have’ 
been a ministerial act, and one not involving the exercise of judicial 
discretion nor requiring the determination of both of the officials of the . 
local office. ifit had been necessary, after the vacancy had been filled, 
a hearing could have been ordered thereon, or other disposition Sci 
have been made of the case. Until that Ane: the matters presented 
would have been held in abeyance. (See Price v. Riley et al, 26 L, D., 
- 363, and cases there cited.) It is, however, alleged in the affidavit of 
Henry N. Fry, the brother and agent of the entryman, that the land 
office was closed on June 20, 1896, owing to the death of the receiver 
on the sixth day of that month, but this allegation is negatived in the 
report of the local office, addressed to your office on February 8, 1897, 
which, among other things, contains the following pertinent statement: 

Referring to the statement made by Isaac N. Fry, on the fourth page of his affi- 
. davit, the register desires to state for himself and in behalf of the clerical force of 
this office, that at no time during the vacancy which existed in this office, caused. 
by the death of the late receiver, Hon. Richard H.. Welch, was there any word given 
out, or statement madé by any one connected with this office, that no final. proof 
testimony would be submitted during said vacancy. On the contrary, all were 
notified that under the act of October 1, 1890, all final proofs would be taken in the 


_ absence of any contest or protest. The register also states that he has been informed. 
by F. D. Powers, Esq., of this city, that- he has no recollection that said Fry made 


any attempt to submit any final proof testimony in behalf of the claimant. The 


above explanation is given in order to relieve this office from any censure or criti- ‘. 
cism which might be inferred or deduced when said affidavit i is under con sider ation 
by your office, 7 _ e* ok Se : 
It does not sufficiently appear ander fie sec iceton for reinstate- 
ment filed by Fry that he could not have made his showing of excuse — 


- to the local office, or that the register refused to accept the same. His~ 


brother, acting as his agent, states that the land office was closed at_ . 
. the fae the former went there after service of the notice to show cause. 


This is, in effect, contradicted by the report of the local office, The — 


: allegation that a certain attorney was employed to notify such agent | | 
. . when the land. office was ready to resume business is denied by the. 
: eatommeys named, who asserts in 1 his affidavit that, durin 2 mne ee 1896, 2 
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in which all of the proceedings seledne to the cancellation of Fry’s | 
entry occurred, at no time was he ‘‘employed or engaged in any man- 
her to.do any pusiness whatever for Isaac N. Fry or William H. Fry,” 
his agent or brother, concerning the tract in dispute, nor by any person 
for them or either of them. 

In the case at bar, the entryman was in default said ie entry was. 


subject to cancellation for his failure to make final proof after due notice ~~ 


of his default and an opportunity to furnish reasonable excuse for his 
laehes. He had the right to appeal from such an order, which became 
effective upon his failure to submit his reasons for the default, and it 
was not necessary that he should be served with notice of the cancel- 
lation of his entry for the. purpose. of affording him .an opportunity to. 


_ appeal, as he had the right to appeal from the orges to. show cause. 


(Walk v. Beaty, 26 L. D., 54-55.) 3 
It will be noticed that the right of Kuper to anneal from ite order of © 
-your office directing him to show cause why his entry should not be 
canceled, is not questioned. Fry is in the same position, a8 he could 
have a ppealed. from alike order. He has not attacked the validity of. 


o- _ the judgment of cancellation nor the lack of sufficiency of notice of the 


order to show cause. -He asks for a reinstatement of his entry upon 


the showing made, and evidently relies upon the absence of notice of 
the cancellation of his entry. He was informed, however, in the order: | 


or rule. to show cause, that he was in default, and he was given time. 
within which to show cause why his claim should not be declared for- | 
feited and his entry canceled, and this notice was, in effect, a uotifica- _ 
tion to him that his entry would be canceled upon his failure to respond ; 
— to the rule. 


It follows that the entry of Fry was s rightfully ee ee His nope = a 


cation for reinstatement was filed after the homestead entry of Kuper : 
was allowed, and the entry of the latter became of record after Fry’s 


entry had -been canceled. This application is based upon the-lack. of |: : 


notice of the cancellation of the entry; the allegation that the local. | 
office was closed at the time Fry’s brother as his agent went there after _ 
notice had been received of the order to show cause, and because the. — 
attorney alleged to have been employed to notify such agent ‘of the - 
_ resumption of business in the local office did not follow his instructions. .— 
Both of these allegations are negatived, the former one by the report. * 
of the local office, and the latter by the affidavit of the attorney. 
The decision of your office is reversed. The application of William . — 
H. Fry for the reinstatement of his timber culture entryis denied. 
Your order issued to Christian Kuper to show cause why his home- 
stead entry should not be canceled is vacated and set aside, and his : 
| homestead entry mul remain intact. 2 7 
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RAILROAD LANDS—ACTS OF MARCH 2, 1896, AND MARCH. 8, 1887 os 
CHICAGO, MILWAUKEE AND. Se. PAUL Ry, Co. 


By the provisions. of ‘section: L act of March 2, 1896, the title to lands seeoaeeeale | 
. patented on account of a railroad erant, and sold by the ‘company, is confirmed | 
in the purchaser, on Sy snOWnE as to the bona fide character of such 
sale and purchase. 7 : | 
Confirmatory action under said section, as to lands Sribeaded aetthin an entry that . 
has been erroneously canceled on account of a railroad grant, will not be taken 
until notice of the application for confirmation is served on. the entryman, with © 
a view to his being heard on the right to a reinstatement of his entry under at 
section 8, act of March 3, 1887. | | 
Where the title to lands is held confirined nnder said section, and a demand i is made 3 
_ upon the company for the value of said lands, the minimum government price 
thereof will be treated, for the PUEHOReS of such demand, as the value of the. 
lands. 


Acting Secretary feyan to- the pee of the General Taha Office, | 
(Wave Da +» | October 21, 1898. A | —G. B. G.) 


Acting under Apoaetental inetractons of July 29, 1892, your office, — 
on August 19, 1892, made demand upon the Chicago: Milwaukee and 
St. Paul Railway Company under the act of March 3, 1887 (24 Stat., 
556), for the reconveyance to the United States of certain lands within 
the State of Iowa which had been erroneously patented to said com- 
pany under the act of May 12, 1864 (13 Stat., 72), the company having 
previously been given opportunity to show cause why such action 
should not be taken, and having failed to assign sufficient reasons. ~ 

The ‘Department is now in receipt of your office letter of July 23; 
1898, wherein it is said that no answer has been made to the aforesaid 
demand, but that the case has not been since reported to the Depart-_ 
ment, for the reason that it appeared from the papers filed by the com-- 
pany that the lands had been sold to bona Side purchasers, and upon 
evidence of that fact would, therefore, come within the terms of the- 


act of March 2, 1896 3 (29 Stat., ,42); that your office on August 15, 1896, 


| called upon the company to make showing, within: ‘Sixty days, of the 


= bona fide sale of the lands as alleged by it; that on February 8, 1897, 


the company submitted such showing, which appears to be satisfactory, | 
and it is recommended. that the title to certain lands, set out in a list — 
accompanying the recommendation, be confirmed in the purchasers,» 
and that directions be given that demand be made upon. the. peompany 
. for the government price thereof. , om 
The lands embraced in said list are ‘descuibed aS follows: Se at 
[Description of lands aggregating in area 4,314. 81 acres eine) oe 
’ From the affidavits of the land commissioner and assistant land com: ° 
missioner of the Chicago, 1 Milwaukee and. St. Paul. Railway Company, 7 
it appears that all of the above described tracts of land have been pat- 


. ented Oy. the United States to the State of lowa for the benefit of said i . 
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| railway company, patented by the said State to the compaly, and sold ra 


for a valuable consideration by the company to various Derblos and: 
conveyances executed, except as to the NE. 4 of the SE. 4 of Sec. 31, 


. 1. 97, R. 31, for which deed has not yet ee on account of the death 


of the aunelaces and the unsettled condition of his estate. | 
By departmental letter of September 19, 1898, your office was rected 


— +0 report to the Department whether it appears from the records of — : 


_- your office that the homestead or preemption entry of any bona fide 
_ settler, covering any lands embraced in the foregoing list, was errone- 
ously canceled on account of the grant of May 12, 1864, for the ‘Chi- | 
cago, Milwaukee and St. Paul Railway Company, or any withdrawal — 


made thereunder: this to the end that any Such entryman be notified . 


of the application for confirmation of title and be allowed a reasonable — 
time within which to apply for a. reinstatement of his entry under the 


. $d section of the act of March 3, 1887, supra. 


Under date of October 4, 1898, your office reports that an seamiation -: 


. has been made-as directed, and that only one tract embraced in said 5 3 


list was embraced in.an entry canceled on. account of said grant or any © 


- withdrawal made thereunder: to wit, the NE. 4 of the NW. + of Sec. '- 


«21, T. 97 N,, R. 28 W.; that it appears that one William A. McAllister : 
made soldier's homestead entry for. this tract, with other lands, June .— 
16, 1865, upon which final certificate issued in the name of “the heirs. 


oi Wm. A. MeAllister,” October 4, 1870, and that this entry was can- 


_. eeled August 1, 1872, « ‘forthe reason that the land embraced therein © 
falls within the ten wiles limit of the McGregor and Western Railroad, — 
and being an odd numbered section is included within the grant ‘arider 


the act of May 12, 1864;” that the records of your office further show ae 


that the NE. 4 of the N W.4 4, aforesaid, was selected as ‘‘swamp” August 


22,1859, which: selection remained of record until rejected, April 11, | 


1872, jane excepting the land ‘from the evant to the railroad company | 
| iene line opposite the tr act in question was demmitely located ia 
- 80, 1864. a | 
It thus appears that cae cancellation of said entry for ae reason 


stated was: erroneous. This being so, it may be that parties claiming | 


~ under the final certificate of McAllister are entitled to the protection of. 


the said 3d section of the act of 1887, and have a better right than pur-. 
chasers from the Chicago, Milwaukee and St. Paul Railway Company, = 


and.for this reason the question of confirmation as to the said NE. 4 of. 


a the NW. 4 will be held in abeyance for future consideration. 


‘Bection 1 of the act.of March 2, 1896, provides, among other tines: - 


-. . - as to lands for which patents had theretofore erroneously issued under - wy . 
 .arailroad grant, that: “No patent to any lands held by a bona fide 
~ purchaser shall be vacated or. annulled, but the oright ae title of ‘such 6 FP a 


- purchaser.is hereby confir med,” | | 
‘The evidence of sale and purchase of the lands omnneeds in the fore- 7 


going peu is pense, to the Poe tment. The title of oe ear — 
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fiereor is confirmed by said act, except as to ve NE. i of the NW. 4 
_ aforesaid, and your office is hereby directed to make demand under fhe 
statute upon said company for the value of the lands, the title to which | 
is herein held confirmed, as the basis of a suit against the company, in — 
the event the demand is not complied with. For the purpose of such 
‘demand the minimum government: price thereof will be treated as the: 
value of the lands. | 
— Your oftice will further advise the railroad company that before ilies, : 
Department will consider its application for confirmation. of title as to ~ 
the said NE. 4 of the NW. 4 of Sec. 21, T. 97 N., B. 28 W., the company — 


will be required to serve notice of its application apon the heirs of — 


Wm. A. McAllister, or the claimants under . his entry erroneously — 


a | canceled as afor anid: if any there be. 


INDLAN ALLOTMENT—CONTEST—APPLICATION ‘TO ENTER. 
WILLIAM J. COWLING.* 


‘Land included in a suspended Indian allotment is not open to apenas under the 
timber land law; nor will a contest against said allotihent, fled subsequent to 
the order of suspension , be entertained. 


Secretare y Bliss to the Commissioner of the General Land Opie April 
(W. V. D.) : 13, 1898. “os Hee (P.d. CG.) 


‘It appears that Jalia Sutherland made allotment application, No. 54, 
March 9, 1889, for land described as the NW. 4 of Sec. 26, T. 64 N.,. 
~ R13 W., Duluth, Minnesota, land district, and that Alice Sutherland. 
on the annie date made a similar application, No. 60, for land which 
was afterwards adjusted to survey to describe the NE. 4 of the Sw. 4 
and lot 3.of the same section. 

On February 18, 1894, Klaus Holmstrom and Alof Hellstrom, respec: 
tively, filed affidavits of contest against said alletments, alleging that 
the land was only valuable for the timber thereon. 

It is stated in your office letter that “on Dec. 6, 1895, all 1 Duluth. 
allotment applications were suspended.” — 

Your office, on April 19, 1897, held application No. 60, for snecliaton | 
on the report of special agent, and directed that the contestant against: — 


that. allotment would “be permitted to exercise any right accruing to. . | 


_. bim from his contest.” A hearing was ordered between Holmstrom 
and Alice Sutherland (in relation to allotment application No. 58, of. eA 
land in the same section but not in controversy here) and between ae 


Hellstrom and Julia Sutherland. %, 
On May 7, 1897, ‘the local office cewarded the application of William og 

a. Cowling to pur ‘chase. under the timber land law the W. 4 of the NW. - 

4, the SH. 4 of the NW. 1 and the NE. 4 of the Sw. of said section, - 


— 





” &Not reported in volume current with decision. et 
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-and also his affidavit of contest against allotment applications No, of | 


~ and 60. 


By decision of J. uly: 26, 1897, your office cetsuied the epplibatiaii to 
- contest, because the same was ‘filed ‘subsequent to the suspension of. 
of the allotments in question by the Secretary,” and also pueCren his: 
application to purchase. . 
From this action Cowling has appealed. 
. From an examination of the record it is concluded that there is no. 
error in the action of your office in: rejecting Cowling’s said applications: 
to purchase and to contest, and the judgment of your office in. 1 relation. 
thereto is hereby affirmed. | . 


_ CONTEST—CORROBORATORY AFFIDAVIT—D URESS. 


—IRwin v. HAYDEN. 


The purpose of the rule requiring aD, affidavit of contest to be corroborated is to 
assure the government of the good faith of the contestant, and not that juris- 

. diction may be vested in pang deve areeers ung being opeumed by service of 
notice only. eo 


' - Non-compliance with the law will not be excused. ou aie eee of jiehniawtion: : 


where it is apparent from the conduct of the party that the alleged threats did: 
not lead him to peheve that he was in | dan ger of pool amsanys : 


Sy Siendtan y Bliss to. the Crmmtane of the Gener al Land Office Onnbex 


(F.L.0.). es oS oe Da 1898. : “se | (C.W. P.) 


. ‘Oeieber o4, sie William T. Hayden made ionestead entry, No. - 
- 2758, of the NE. 4 of Sec. 28, T. 20, ‘R, 4 E., Perry land district, 
| Oklahoma Territory. 
| April 23, 1894, Lorenzo Irwin filed his affidavit of contest, alleging ; 
prior settlement, and January 5, 1895, filed. an amended affidavit of 
contest, charging that Hayden had: never established his residence 


on said tract and has wholly abandoned said tract for. more than six — 


months since making said entry a: nd next prior to the date herein ;. 
that said tract is not settled. upon and cultivated as required by law.. 
Notice was served on Hayden, and a hearing was set for December 17, 
1895, at which time both parties appeared, but the case was continued 
until February 17, 1896, and the hearing held, both parties being: 
present. Hayden, by his attorney, moved to strike out the allegation 
_ of prior settlement, for. the reason that the affidavit. of contest was not 
filed witbin three months from the date of the entry of the contestee,. 
which motion was sustained, and the trial proceeded with on the charges. 
laid in’ the amended affidavit of contest: March 9, 1896, the local: 
officers rendered their decision sustaining the contest and recommend- 
ing that Hayden’s entry be canceled. Hayden appealed, and your 


_ Office affirmed the action of the register and receiver, Hayden now | 


appeals to the Deprimen ae | ae he ge 
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The evidence taken. in. the case tastaing the concurring: decisions of 


+ your office and the local office, upon the facts. 


_ The points chiefly relied on by the contestee are (1) that it was error 


~ in-your office not to find that, when James Pogue withdrew his corrob- 


| orating affidavit, the local officers lost all jurisdiction in this cause, and 
further erred in not dismissing the contest against this defendant, when 


ae tt stood before the local office uncorroborated; (2) that your office erred 


in not finding that the defendant was driven from the land by threats 


7 and acts of violence by the plaintiff in this case and that he could not 


have maintained a residence upon the land during the time covered by 


this contest affidavit without danger of Bret bodily harm and loss of ae 


7 life. 


On the first point, it appears fron the fei tha Nopedibee 15, 1895, | 


| Hayden filed in the local office Pogue’s withdrawal of his affidavit cor. 


7 roborating Irwin’s affidavit. of contest, together with a motion to dismiss | 


the contest, and for a rule on the contestant to. furnish. additional cor- 


roboration; that the local ‘officers overruled the wotion to dismiss the | 
~ contest and allowed the contestant ten days within which to filea new 

— corroborating affidavit; that November 21, 1895, the contestant ee | 
the required affidavit. | | 
It was not error in the local officers t to Teinse to dismiss the eontest 


and to allow the contestant to file a new corroborating affidavit. Cor- 


'  roborative proof, while provided for by the rules of ‘practice, may be— 


dispensed with, and the purpose of the rule requiring that an affidavit — 
of contest shall be accompanied by the affidavits of one or more wit- 


_ pesses in support of its allegations, is to assure the government of the 
’.- good faith of the contestant, and not that jurisdiction may be vested i in 
the local officers—that being obtained only by service of notice. “Shu- - he 
—gren et al. v. Dillman, 19 L. D., 453, ’ 


On the other point, the testimony nee that about ans i 1895, one 


— J; P. Stout went upon the claim, at the instance of the contestee, to do. _ - 


some breaking, and swore that he was driven off by the contestant; 


_. that there was a great deal of trouble between the parties, and many | 
suits at law and arrests, occasioned by the alleged tearing down of the 
| _ contestee’ s tent, and the subsequent burning of the contestant’s house; 
_ that about the latter part of May or the fir st of June, 1895, a party of. 


men went upon the land with: horses and plows and attempted to plow, ; 
whereupon a difficulty arose between them, which ended in ‘a free 
fight; :” that in January, 1894, one J. E. Davis called upon the contestant 


. to see if he would not sell his. interest in the land in controversy, and — 
that the contestant, ait that time, threatened to kill the contestee ; that— 
the contestee was not present. during this conversation, but it appears | 
- that in June or July, 1894, Davis informed him of his conversation with | 


the contestant, and the contestee says that it is this threat that kept him _ 
_ from residing upon and cultivating his claim until June, 1895." But the 
contestee admits that after he had been told of contestant’s threat, he _ 
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was several times at the eontestants house on thé Jand, and that he: ate 7 
with him and slept in his house. : 
__-Your office refused to accept the plea of intimidation, jording that 

the subsequent conduct of Hayden shows that he was not intimidated — 


-. to the. extent of being afraid of bodily injury at the hands of Irwin, 


— and this. opinion is concurred} in. See Foote v. ‘McMillan, 22 L. D. » 280, 
_ where it was held (syllabus): 


Non-compliance with the law will not be excused on st eround of ‘wtinidation a 


where it is apparent from the conduct of the party that the alleged threats did not 7 
lead him to believe that he was in danger of bodily i injury. ; 


The decision of your office is accordin gly 2 affirmed. 
5 | CONTEST INSUFFICIENCY OF ' CHARGE—SECOND EN TRY. 
SWEET 2. ‘BEHAR. 


A charge that a second entry under sou 13, act of March 2, 1889, was allowed. 
on a showing insufficient under the departmental regulations does not warrant a 
hearing, in the absence of affirmative allegations as to the peavey nan: s actual dis- 
qualification under the statute. 


Secretary Bliss to the anmietaee: of the ra Office, Onsta | 
(EF. L. C.) | | 25, 1898, eo yf (GC. J. G,) 


- The land invoived i in this sontenveney is the Né of the NW4 of Sec. 
23, T. 26 N., R. 1 W., Perry land district, Oklahoma. 

The record shows that on September 25, 1893, Charles P, Sweet made 
homestead entry No. 751 for the NW4 of said Sec. 23. November 7, 
_ following, John Behar filed affidavit of contest against said entry, 
alleging prior settlement. A hearing was had and upon the testimony 
submitted the’ local office recommended the cancellation of Sweet's 
entry. 

April 27, 1895, your office, on appeal, modified the decision of the 
local office to the extent of holding the. entry for cancellation as to 
the Ng of the NW} of Sec. 23, and allowing Behar to make entry there- 


for, Upon further appeal he Department on June 9, 1896, affirmed c 


the action of your office, and February 18, 1897, sented a motion for 
- review. See case of Behar v. Sweet, 24 L. D. 158. | 
_ February 24, 1897, your office closed the case, the local office oe 
instructed. to allow Behar bnty days in which to enter the N34 of the 
NW+ of See. 23. | 
March 8, 1897, the entry was eanceled.a as to the said Ng of the Nwi roy 
of Sec, 28, and Behar made homestead entry No. 9022 therefor. In his _ 
application to enter Behar alleged | 


that I have not her etofore made any entry under the homestead laws, except thatI 


made homestead entry for one hundred and. sixty at Valentine Nebraska Land office: 7: 


about fifteen years since and mae commutation proof for same. 
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-Mareh 22, 1897, ‘Sweet filed a petition fox reconsideration of the case 
of Behar 2. eee supra. 

September 2, 1897, case unreported, the Department denied said pet | 
| tion, concluding as follows: : 


The question as to whether Behar has complied with the circular of instructions 
referred to by counsel, relative to the right to make a second entry of these lands, is 
not a proper subject of inquiry upon this petition. Thé entry having been allowed, . 
matters affecting its validity can be determined only when presenved) In-& Case prop- 
erly putting the validity of the entry in issue. 


September 10, 1897, Sweet filed affidavit of contest against Behar’s 
entry, alleging: | 


That. the said entry, as affiant is. advised and believes, is ‘Hlepal for the reason 
that in an affidavit filed with said entry, said Behar admits having made a fornier 
homestead entry at Valentine, Nebr., but wholly fails to make affidavit to the facts . 
necessary to entitle him to make a second entry under the act.of March 2,1889, by _ 
giving the number of said original eau its date or & description of the land cov- 
ered thereby, as required by law. 


The local. office rejected this affidavit 


‘because all matters between these parties, to wit, Sweet and Behat was determined 
- on a question of prior settlemeut which was finally ended. by Commissiouer’ s letter © 
‘Hoof February 24, 1897, by. which Behar was allowed to make homestead entry and 


because in view of the. former contest case between those parties on a question of 


prior settlement no cause of action is set forth i in said contest affidavit. 


| Thereupon. Sweet filed an appeal to your ae specifying t the follow. 
ing errors: 


(1) In holding that the ae made in | appellant's contest affidavit have been 

: adjudicated — | 

(2) In holding that the dusstion of Benne qualifications i in the matter of DHOE 
entry was adjudicated in a proceeding involving prior settlement. — 
(3) In holding that the contest affidavit alleges no cause of action. 

(4) Because the Secretary’s decision of September 2, 1897, overruling the petition 
for re-review, expressly putends, the question of the illegality of Behar’s entry for 
separate action. ~ . 


‘August 24, 1898, your office rendered decision acneniaiie as ieee 


I do not understand that in his decision of September 2; 1897, the Honorable Sec- 
retary ‘expressly remands the question of illegality: of Behar’s entry, for separate 
proceedings,” nor that he in any manner expressed an opinion as to the sufficiency 
of the charge, only that “matters affecting its (the entry’s) validity can be deter- 
mined only when presented in a case properly putting the-validity of the entry in 
-issue.” 

‘In the case of Aatinel Wright v, Caleb Goode, Doc. A, Case 465, the eutiv nial 
alleged that he had never before made a homestead entry except ‘¢H. E. 160 acres iD 
Brown Co., Neb., at O’Neal, Neb., and commuted the same.” It was alleged that 
the entry was allowed on an inguffieient showing of the entryman’s qualification, in 
‘this, that his application to enter shows that he had heretoforé made and commuted — 
a Homestead entry, without in anywise specifying the date of entry or commutation, 


or furnishing any data from which the entry can be identified on the records of this » 


‘Department. By letter “HH” of July 1, 1898, it was held that “iti is a defect which 
‘ean and should be ae and that” ie “the char eo! is not sufficient to warrant a hear- : 
ing: thereon.” . 
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In accordance with the Mouisian above siea, and saliiGh I still palieve to be cor- 
: ee your decision is affirmed, and the affidavit of contest peISCned 
Notify Sweet hereof and of his ri ight to appeal. | 
Should this decision become final, you. will require Behar 0 figaich an ‘affidavit, _ 
_ “designating in the affidavit his former entry by description of the land, number 
and date of entry, with the land office where made,” so that the same may be identi- 
fied by the records of use office. See page 48,. General Land Office circular of Octo-. 
ber 30, 1895. | oS 


| Sweet has appeuen to the Department, the following errors being 
assigned: ; | 3 | | 


1. In affirming the decision of the register and receiver. 
2. In holding that the char ge in the contest affidavit | is not ey to Warr ant a 


hearing. 


. 8. In holding that the Bocterery did not express any opinion as 0 the invalidity . | 


se of the entry. | 
4. In finding that the defect in Rebar’ 8 wee is one that can’ be cured, there bein 8 | 
‘nothing | in the record to show that-it could be cured. — 7 
_ 5. In finding that because said dorcel ‘fcan and oe be. cured, ? it is nota 
ground of contest. | 
6. In not finding that such admitted: defect sanuot be cured eae it b has been | 
‘made the ground of a contest. | 
7. In directing that Behar be required and allowed to fur nish an affidavit to com- 
' plete his entry, in the face of a contest affidavit showin g its invalidity. | 
_ 8. In not ordering a hearing. © 


7 Contest in this case was originally brought, the hearing had, sid 
‘decision rendered, upon the ground of prior settlement. The question 


of Behar’s disqualification to make second entry was raised for the ._ 


first time in a petition for re-review filed befort the Department June 4, 


1897. Behar was questioned at the hearing touching his qualifications - 


in this respect, and gave substantially the same testimony as contained 
in his homestead affidavit. He stated et he commuted his original. | 
entry prior to March 2, 1889. | 

One of the provisions of section 13 of the act of March Q, 1889 (25 
Stat., 1005), under which Behar’s entry was made, i is as follows: 7 
And provided further, That any person who having attempted to, but for any 
' cause failed to sécure a titie:in fee to a homestead under existing law, or who made 


entry under what is known.as the commuted provision of the homostoa law, shall 
be qualified to make a homestead entry upou said lands, 


~The portion of the instructions, issued. April i; 1889 (8 L, D, 336), 
having reference to the above proviso, 18 as follows: : 
_ A person desiring to make another entry under this provision will He required to 
make affidavit to the facts necessary to entitle him to do so under the Jaws and rules, 
designating in the affidavit his former entry by description of the land, number and 
date of entry, with the name of the land office where made, or other sufficient data 
_ to admit of readily identifying it on the official records, which amideyay you will © 
transmit with the other entry papers to this office.. : 
 Itis Behar’s omission and failure to comply with the letter of these 
instructions against which Sweet’s ‘contest is directed, and on account — 
of which omission and failure the « cancellation of Behar's second entry 
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is requested. It will be observed ‘that. the act ; of March 2, 1889, does 
not in terms impose disqualification for such an omission or failare, nor 


does the contest affidavit allege that Behar is disqualified to make the 


entry in question by reason of his former entry in Nebraska. It is not 


| affirmatively shown that Behar did not commute his, former entry as 


alleged, or that he is otherwise disqualified under the act of March De is, 

1889; only that: the affidavit filed by him is not sufficient to entitle him ine 
to ake entry under said act. It is thus in effect asked that he be 
~ declared disqualified and his second entry canceled because of an omis- ‘ 

Sion to strictly comply witha departmental regulation, and not because _ 


of any violation of a statutory requirement. It is apparent that this — : 


is not sufficient ground either for the cancellation of Behar’s entry or 
_ upon which to base an order for a hearing. The defect in the affidavit _ 
is one that may properly be cured by him. As was said i in. the « case of | 
Walk v. Beaty, 26 L. D., 54, involving a failure to file a ‘‘ non- sooner” - 
affidavit with a soldier's declaratory statement: — 

Itis also clear that it was the duty of the local officers to a. the filin g for want 
of the affidavit required. But inasmuch as the application was not rejected, but 
allowed aud placed of record by these officers, it is thought that no good reason 
exists why the defect may not be supplied, even in the presence of an adverse claim. 
This affidavit was not a statutory requirement, but a regulation of the Department. 


The statute does not disquality © man because he has failed to make oath to his 
qualifications. 

_ The requirement, supra, of the regulations was a precautionary measure adopted 
by the Department. under general administrative authority and for the guidance — 
of the local officers in administering the law, and did not, in itself, impose a 
etecneleenou: 


As between Behar and: the government notice will be taken of the 
defect in his entry papers, and in the event of his failure after due 
notice to furnish the required information as to his original entry, his 
_ second entry in question will be canceled. | 

Your office decision rejecting Sweet's affidavit of contest is hereby 
affirmed. . 


TOWNSITE ENTRIES IN ALASKA. 


| ‘ORDER AMENDING PARAGRAPH 24, REGULATIONS OF J UNE 3, 1391. 


| DEPARTMENT OF THE INTERIOR, — 
GENERAL LAND OFFICE, _ 
Wh ashington, D. 0., October 27, 1898. 
: It is. a héreby ordered that paragraph 24 of the Regulations relative to 
townsites in Alaska, approved June 3, 1891 (12 L. D., 583), as amended 
February 17, 1896 (22 L. D., 119), be nd the same hereby 3 is amended, 
so that said paragraph shall read as follows: : 
24, The fee simpie title to certain realestate in Alaska was sentenied 


under Russian rule upon certain individuals and the Greek Oriental 
Church, and confirmed by treaty concluded March 30, 1867, between 
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the United States and the Emperor of Russia (15 Stat. at Large, 539) ; 
the act of March 3, 1891 (26 Stat., 1095), in section 14, has expressly 
excepted from entry for townsites and trading and manufacturing sites 
all tracts of land in Alaska, not exceeding six hundred and forty acres 
in any one tract, occupied as missionary stations at the date of the. 
passage of same; while other real property is. now held and occupied 
by the United States. in several of the Alaska towns for ‘school and | 
other public purposes, and it is perhaps desirable that still other lots — 


_ or blocks in those towns that take advantage of the provisions of said . | 
act should be reserved to meet the future requirements for school pur- 


poses or as sites for Government buildings. Therefore, such employee 
or employees of the Government as shall be designated or detailed for — 


= that purpose shall constitute a board whose duty it shall be, as soon as 


notified by the United States surveyor-general of Alaska that the dupli-- 
' cate receipt for the money deposited to defray the costs of a special sur-. 


vey of the exterior lines of such townsites has been received by him, to. go —_ 


upon the land applied for and to determine and designate what lands 
should be eliminated from the townsite survey, as above indicated. _ 
Such board shall inquire into the title to the several private claims 
and church claims held in such townsite under Kussian conveyances, 
as originally granted and claimed at the date of the acquisition of 
Alaska by this Government, and into the claims for land therein, not 
exceeding six hundred and forty acres in one tract, occupied as mis- 
sionary stations on March 3, 1891, and shall fix and determine the 
proper metes and bounds of said Church, missionary and private 
claims, after due notice having been given to the present owners of 
same both of their right to submit testimony and documents, either in 
person or by attorney, in support of same, and of their right, within 
thirty days from receipt of notice of the conclusions of said board, to. 
file an appeal therefrom with said board, for transmission to this office. 
Should any one of such-parties be dissatisfied with the decision of this © 
office in such a case, he may still further prosecute an appeal to the 
Secretary of the Interior upon such terms as shall be prescribed in 
each individual case. Proper evidence of notice should be taken by 
said board in all cases, and_a record of all testimony submitted to them — 
should be kept. If an. appeal is taken, the same, together with the 
decision of the board and all papers and evidence affecting the claims. 
. of the appellant, should be forwarded direct to this office. Should 1o- 
appeal be taken, the report:of the board should be filed with the- 
United States surveyor-general for his use and guidance as hereinafter- 
directed. - A. | 
~. Jt shall also be the official duty of said board to approximately fix 
and determine the metes and bounds’of all lots and blocks in any such 
. townsite now occupied by the Government for school or other pubhe 
purposes, and of all unclaimed lots.or blocks which, in their judgment, 
‘should be reserved for school or any other parpose, and to make report, 
of such investigations to the surveyor-general for his useand guidance, 
as also hereinafter directed, should no appeal be filed therefrom. is 
_ Should an appeal from the action or decision of such board -be filed 
in any case, no further action will be taken by the surveyor-general 
until the matter has been finally decided by this office or the Depart- — 
ment. But should no appeal be filed, the surveyor-general will proceed 
to direct the survey of the outboundaries of the townsite to be made, 
‘the same in all respects as above directed in the survey of land for 


trade and manufacturing purposes, except that he will accept the 


- report and recommendations made by said board and exclude and 
21673—VoL 27—36 | | - oe Po ae aes 


~~ 
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except, — metes and ‘woundy: from. the jana: so. sur veyed, all the lots 
and blocks for any purpose recommended to be excepted by said board. 
The execution of ihe survey of the lots aud blocks thus excepted, shall . 
be made a part of the duties of the surveyor who is deputized to sur- 
vey the exterior lines of the townsite; the survey of such lots or blocks 
shall be connected by course and distance with a corner of the town- 
site survey, and also fully described in the field notes of said survey 
-and protracted upon the plat of said townsite; and the limits of such 


~~ lots or blocks will be permanently marked upon the ground in such 


manner as the surveyor-general shall direct. In forwarding the plat 
and field notes of the survey of any townsite for the approval of this 
office, the surveyor general will also forward any repors that said board 
| may have filed with him for approval in like manner. | 
| ‘e BINGER HERMANN, Commissioner. 

Approved: . eat 
Cc, N, BLIss, Seeretary. 
SETTLEMENT RIGHT—ACT or MAY 14, 1880—RESIDENCE. 

GARDNER V. CLAYPOOL, 


| A homestead settler who files application to enter within the statutory period after 
settlement, but fails to secure an entry on account of a prior adverse record 

claim, is not in default in the matter of protecting his settlement right, where, 
as soon as practicable, he attacks said claim, alleging his own priority of settle- 
ment, though such contest may not be instituted until atter the eepuauen of 
said period. 


A contest against an entry on the eudand! of priority of sclvemant must: fail if it is 
not shown that the settler established and maintained a bona fide residence. 


Scoretary. Bliss to the Commissioner of the General Land Office, eres - 


(PLC) 87, 1898. (WAL BL) 


-Décember 9,1893, Gilbert O. Claypool made inomestead entry for ne 
NW. 4 of Sec. 29, T. 28 N., R. 6 W., Enid, Oklahoma, land district. 

. December 14, 1893, W ‘tian M. Gavaner filed homestead eoplieation | 
for the same land. This application (which contained no allegation of 
settlement) was rejected under date of December 15, 1893, on account 
of the conflict with Claypool’s entry. 

December 18, 1893, Gardner filed affidavit of contest, alleging settle- 
ment September 16, 1893, prior to the date of the defendant’s entry and 
prior to any settlement made on said land by any other person. | 

On the day appointed for hearing, March 18, 1895, the defendant 
appeared specially for the purpose of moving a dismissal of the contest 
on the ground that it was not filed within three months from the date 
of the alleged settlement. This motion was overruled, the defendant 
entered a general appearance, and the case proceeded to trial. 
| February 10, 1896, the register and receiver rendered. their opinion 
~ holding that while tle contestant was the first settler on the land in ~ 
controversy, he had not followed up his settlement by the establishment 
of residence in good faith, and that ineretre the defendant’s aes 
anoule be held intact. | 3 
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On appeal, your office held that the motion to dismiss the contest 

- should have been sustained, as the contestant had failed to make any 
; allegation of prior settlement, either in his homestead application or by 

way of contest, until after the expiration of three months from the date. | 

of his alleged settlement. : 


he contestant’s further appeal brings the case before the Depart- - 


ment.. 
It appears that for three manent following the opening of the Cher- 
okee Strip there was a continuous line of people endeavoring to get 
into the land office at Enid to file their homestead applications, and 
_ that the local officers, realizing that many settlers would not be able to. 
make entry in person within mee months from the date of their set- — 
- tlement, issued an order providing that all applicants would be given 
an opportunity to file their applications on December 14, 1893, and that — 
_ these applications would be numbered in the order in which they were 
presented and considered as soon as possible. Gardner’s application 
was filed under this order and was rejected the following day, Decem- 
ber 15, for conflict with Claypool’s entry. Gardner testifies that, at the 
time he filed his application he was not aware that there was an 
adverse claim to the land.’ As soon as possible after he received notice 
of the rejection of his -application he filed contest affidavit. against 
Claypool’s entry. 

Sec. 3 of the act of May ve 1880 (21 Stat. 140), provides: 

That any settler who has settled, or who shall hereafter settle, on any of the pub- . 


lic lands of the United States, whether surveyed or unsurveyed, with the intention 
of claiming the same under the homestead laws, shall be allowed the same time to . 


| | file his homestead application and perfect his original entry in the United States — 


Land Office as is now allowed to settlers under the pre-emption laws to put their 
claims on record, and his right shail relate back to the date of settlement, the same 
as if he had settled under the pre-emption laws. . 

Gardner filed his application in the local land office within. three 
months from the date of his settlement, and the only reason that it was 
not perfected into an entry was on account of the conflict with Clay- — 
: pool’s entry—an entry of which he knew nothing until he was notified 
of the rejection of his application. As soon as possible thereafter he 
instituted a contest against Claypool’s entry. It must accordingly be 
held that Gardner was not in default in the matter of protecting his 
settlement rights, aud the case will be considered on its merits. 

Claypool makes no allegation of prior settlement, but claims solely 
through his entry. In December, 1893, he built: a good house on the 
land, into which he moved’ about the first of J anuary, 1894, In. June, 
1894, he broke ten acres and planted the same ‘to Kaffir corn, In 
October, 1894, he broke two acres more and put the entire twelve acres 


in wheat. At the time of the hearing in March, 1895, his improvements 


consisted of a house and about fourteen or fifteen acres of pene 
the greater part of which was under cultivation. «- 
The plaintiff | made the race on the day of opening and reached the 
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tract in ueeeen about 12:28 P. M. He dug a hole and set a stake 
and then spent the balance of the afternoon looking for corner- stones. 

Nothing further was done by him until about two weeks after the open- 
ing, when he built a small cabin, This cabin was about nine avd a half 
feet long, three feet wide, five feet high ou the lower side, and seven — 
‘feet high on the higher side. It was built of rough boards and scraps 
of carpet and oilcloth and was partly across the north line of the. tract. 

The north end was not closed in when some of the defendant’s witnesses 
examined It in the late fall of 1893. In February, 1894, it was moved 
further south, so as to be entirely on the tract in question. About the 
latter part of October, 1893, he did some breaking, and in December, — 
1893, he started a.cellar, which was never completed. In the summer 
of 1894 he did some additional plowing and built another house. This 
new house was about ten feet square and had two doors and one win- — 
dow. His testimony is very indefinite as to the amount of time he has 
actually spent upon the land. He testifies that he was upon the land 
about four. days in September, 1893, about the same length of time in 
October, some two or three days in November, and as to the remaining 
months, up.to the date of the hearing, he was unable to remember how 
many days in each month he was on the land. During the winter of 
1893-4, he was teaming in Pond Creek Station. On page 23 of the 
record he was asked: ‘ Do you mean to say that you have resided upon 
- this tract of Iand to the exclusion of a residence elsewhere since the 16th 
day of Sept., 1893?” His reply was: “ No sir, L have got a small place 
or house in Pond Creek.” Immediately after this duesaer and answer 


_ -is a note by the stenographer as follows: 


Before counsel for deft. had an opportunity to ask witness another question, coun- 
sel for plaintiff asks the witness if he understood the question; to which the plaiu- 
tiff answered—I didn’t understand the BneeEOus: That is the only home that I have 
‘got. 

The defendant anal the defend ant’s witnesses, with one exception, had 
never seen the plaintiff on the land in controversy. One witness had - 
seen the plaintiff there a short time in 1. Angust, 1894, when he built his 
‘second house. 

It is evident that while the plaintiff was the prior cece upon the 
land, he failed to follow up his settlement by the establishment of a— 
bona “fide residence. In order to prevail against the defendant he must 
show not only prior settlement, but the establishment and maintenance 
of a residence in good faith. McInnes et al. v, Cotter, 21 L. D., 97; 
North Perry Townsite ¢ eb al. v. Malone, 23 y D. eh Haskin v. Cuppage, 
25 L. D., 334. | 

‘Your office decision. is aceordingly affirmed, and Gardner’s contest 
will be dismissed. 
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_ SOLDIERS’ ADDITIONAL HOMESTEAD-CERTIFICATE or RIGHT. 
| EDWARD O'KEEFE, 


The practice of certifying soldiers’ additional homestead rights was discontinued by 
departmental order of February 18, 1883, except as to applications filed prior to © 
March 16, 1883, and where an application so pending is suhsequently denied by 
final departmental action, aud the soldier exercises his right in person, a certifi- 

cate of snch right thereafter issued by the Commissioner of the General Land 
Office, and recertified for the benefit of wn assignee, confers no right, not other- 
wise existing, on said assignee or those claiming under him. 

The act of August 18, 1894, is limited in its operation to certificates of right issued 
prior to its passage, and to entries made with certificates so issued. 
_The claim of an alleged assignee of a soldiers’ additional homestead right ean not be 

| recognized, where the soldier has in person exercised the right, if it is not clearly 

shown that the soldier, before making said entry, had in fact assigned his addi- — 
tional right, and that the government was charged with notice of such aeen | 
nent prior to the allowance of said entry. 


: Acting Secretary Ryan to the ‘Commissioner of the: General Tena Office, 
(We VeDs) 8 3% « _ October 20,1898, (EK. B., Jr.) 


The Dapantmait has considered your office comiranieation of May . 
19, 1898, requesting instructions in the matter of the entry of Edward 
O'Keefe, for lot 4, Sec, 18, T. 35 N., R. 22 W., made at Wausau, Wis- 
consin, June 3, 1897, and now before your office for consideration. 

It seems that Thomas O. George on May 10,1875, made a soldiers’ 

additional homestead entry at Susanville, California, under the provi- 
' sions of section 2306 of the Revised Statutes, which was passed to — 
patent, but’ this patent was canceled February 10, 1882, by decree of 
the circuit court of the United States for the district of California. (See 
13 C. L. O., 167.) | 

April 21, 1882, application was filed in your. office by fiesta and 
Kane, ou behalf of George, for the issuance of ao certificate of his sol- 
diers’ additional homestead right under the circular of May 17, 1877 
(40, L. O., 37). This application was denied, and upon appeal to the 
Department it was considered in the case of John M. Walker éé al. 
(7 L. D., 565; on review, 10 L. D., 354), and for the reasons therein 
given the action of your office was afirined. 

December 10, 1888, George personally exercised his right to an addi- 
tional homestead Sere at the Duluth, Minnesota, local office, and this 
entry. was carried to patent April 9, 1890, Looking at the terms of 
the decree canceling the first patent-issued to George for land entered 
under his soldiers’ additional right, it may be doubtful whether he was 
ever possessed of such a right, but for the purposes of the ruling here 
made it will be assumed, but not decided, that he. was originally. 
eutitied to an additional homestead under section 2306. 

By circular of February 13, 1883 (1 L. D., 654), the practice thereto- 
fore prevailing of certifying soldiers’ rights to an additional homestead 
entry under the circular of May 17, 1877, supra, was discontinued, and. 
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~ under the terms of the later circular your office could at no time since - 
_, then make an original certification of such ri ight except in a case where 

application was filed prior to March 16,1883. As before stated, George 
had, April 21, 1882, filed an anole ion for the cer tification of his: 
additional ri ioht and this application: came within the exception named 
in the later circular, but that application having been denied by the 
Department December 24, 1888, as aforesaid, and this action having 
been adhered to by the Departinent March 96, 1890, there was there. 
alter no application pending which your office alk recognize as com- 
ing within the exception. 

May 29, 1896, disregarding the cireular of obraaty 13, 1883, supr tb, 
and the decisions of the Department made December D4, 1888, and 
. March 25, 1890, and further disregarding the fact that George had in 
_ the meantime personally exercised his right to an additional homestead 
entry and had received a patent for the lands entered, your predeces- 


- gor, upon a petition filed by M. J. Wine, December 10, 1895, issued to 


Thomas O. George a certificate of such additional right, cod upon the 
- same day recertified such additional right to M. J. Wine, as assignee, 
so as to authorize the latter to make entry thereunder in his own name. 
This action of your predecessor amounts to nothing and does not con-: 
fer upon Wine, or any one claiming under him, any right to which he- 
was not otherwise entitled. If at the time of this certification to George 
_ and recertification to Wine, the latter was in fact entitled, as assignee, 
to exercise George’s additional homestead right, then, upon the further 
— assignment of that right by Wine to OK eefe, the latter became entitled 
- to make entry thereunder, not by reason of such certification and recer- 
tification but by reason of his ownership of the assignable right given 
George by section 2306; in other words, the exercise of this additional 
- right by an assignee of George was not dependent upon such certifica- 
tion or recertification. If, upon the other hand, at the time of this cer- 
tification and- recertification, Wine was not: entitled, as assignee of 
George, to exercise the additional homestead right of the latter, such 
certification and recertification would not entitle Wine, or any one 
claiming through him, to exercise that right. The case of Webster ». 
Luther (163 U.S, 331), which has been cited in this connection, is only 


- an authority upon the right of the soldier to sell and assign his right 


to an additional homestead, and has no hearing upon the cer tification 
- or recertification of such Riphis by. your office. | oY 

The act of August 18, 1894 (28 Stat., 397), referred to in your office 
letter, is in exact eonas confined to sertifientes theretofore issued and 
‘to entries made with certificates theretofore issued. The certification 
to George and the recertification to Wine were Be to that. act 
‘and, therefore, are not affected by it. | 

“Tt remains to be considered whether before George made his addt- — 
| tional homestead entry December 10, 1888, he had transferred and | 

assigned his additional nen to Wine SO that thereafter Wine and not, . 
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George was. entitled to make entry thereunder, and, if so, whether 
before George personally exercised that right at the Duluth, Minne- 
sota, office, Wine informed. the land department of such trauster and 
assignment, so as to charge the government with notice thereof. The 
first information given to the Department by Wine of the claimed pur-. 
chase by him of George’s additional right, was in an affidavit of Wine 
dated March 27, 1888, and filed April 7, 1888, in support of the applica-. | 
tion of ‘George, made as aforesaid ‘April ks 1882, and then pending on 
- appeal before the Department, wherein Geores sought to obtain a cer- 
; tification of his right to an additional homestead entry. This, affidavit, 
which also relates to other like applications thei pendin g, Says:. 

These claims (with the exception of those of George H. Stidhan and Edward Rush) | 

were located at Sus: anville, California, in the ree 1875, and were subseduently can- 
celed. 
Having ascertained that the applications for these entries were penninels made, | 
and that the claimants had thereafter sold their interest in them I personally visited . 
each.of the applicants and represented the facts in regard to his prior application 
and sale of these rights, and of their location at Susanville, and their subsequent 
cancellation. I stated that although they had fully disposed of their rights, and 
thereby legally and morally divested themselves of all interest therein, they still 
had, according to the statutes and the rulings of the Department, the tight to make 
new applications and to locate them, either in person or by attorney, but that their 
moral and legal right to become re-invested with full title to these claims could be 
acquired only by obtaining a rescission of their former sale. 

. Isurrendered to the applicant the powers of attorney which he had previously 
given to- make this location, as prima facie evidence of my authority to act for the 
persons in whose interest soli locations had, been macle. 

Having done this, [ stated that no bargain for the sale or transfer of these rights 
could be made until after he had made application for entry under the regulations 
then iu force. Applications, duly prepared and executed were then delivered to me 
to file as his attorney for certification and location, and by my directions were filed 
in the General Land Office. : 

Subsequently I bargained with each of these applicants for his right to make these 
locations. I paid.them a certain amount in cash at the time, and agreed to pay 
them a larger sum when their rights to mnie such entries should have been ascer- — 
tained and declared to be valid. 


The statements in this affidavit. tend to Siow an unexecuted and 
unfulfilled agreement by George to transfer and assign his additional 
homestead right to Wine upon certain conditions then unperformed, 

but they fall far short of showing that the transfer and assignment was 
an accomplished fact such as took from George and vested in Wine the 
vight to make the additional entry. Such an agreement is not the 

equivalent of a transfer and assigument. The land departmeut could — 
not know whether Wine would comply with the conditions named or 
_ whether George would perform his part of the agreement. Whatever — 
might have been Wine’s’ remedy for a breach of the agreement by 
George, it is certain that the land department would have been power- 
less to compel specific performance thereof. This affidavit was not 
sufficient, to give notice of a transfer and assignment of George’s right, 
although, as then held by the Department, it did tend. to show that 
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| Georee S application for pane neauenss was bein Bg Proseonted in tiie inter- 
-est of the intended assignee, . 
In an affidavit filed in your office Ponies 5, 1896, referring to the 
alleged agreement for the transfer and assignment to him of the addi- 
tional homestead rights named in his former affidavit, Wine says: 
That. subsequently the amount remaining to be paid was agreed upou between 
deponent and each of the said claimants and pen” in full to anole one by peu ozeate in 
cash, except said Edward Rush, | 
This affidavit, however, is of no moniene pensive it was filed over 
- seven years after George had himself exercised his right to make such 
additional entry, nor does it assert that the claimed purchase was so 


= completed before George exhausted his. Ment py the entry at Duluth, 


Minnesota. 

In his application filed December 10, 1895, as afonesald: Wine, refer- 
ring to the original applications by George and euners for certification 
in theit own respective names, says: ? 7 


| That these applications were, each and all, delivered to M. I Wine, an attorney 
pr -acticing in the Department at the time, and theti and now a resident of Washing- - 
ton, D. C., and the assignee named herein,’ That on account of temporary y absence 
from the city he caused the same to be duly filed in the Jand office during the year. 
1882 by Heylmun and Kane, a firm of attorneys then practicing before the Depart- 
ment... . That following the delivery of the said application to the said attor- _ 
ney, Wine, ‘ie said applicants assigned respectively all of the same to the said Wine 
for an adequate and valuable consideration, the assignments of which are shown by 
powers of attorney to said Wine on file in your office with the papers in said cases, 


~ No power of attorney is referred to in your office letter, and none is 
found among the papers submitted, but among the files of the case are 
found a power of attorney executed by George, October 20, 1886, au- 
_thorizing P. H. Seymour, of Washington, to prosecute his claim for an 
additional homestead, and an affidavit of the same da te wherein George 
deposes as follows: | , | 


- That sometime in or about the year 1876 I located ° by agent a badh of 10: acres at 
Susanville, Cala.,as an additional. homestead to my said original. That a patent 


oe issued for said sddigenal entry, that in the year 1882 by a aeures of the U.S§8. circuit 


court said patent was set aside and annulled. That before the action of said court | 
was known to me, I was called upon at my house by a man who gave his name as 
Wine of Washington, D. C., who stated to me that owiug to an error in papers exe- 
cuted by me, for the exercise of my additional Tight, it becane necessary that other 


. . papers be executed. Believing the statement thus made to be true I signed such © 


papers as the said Wine prepared, for the sole purpose of correcting, as-I was 
informed and believed, an error in. the former papers. That I am-now aware that — 
those papers thus secured were not for the purpose of correcting any error in former 
papers but were for the purpose of securing for other parties my right to forty acres 
. of additional homestead to which i was entatled upon the cancellation of my former 
additional entry. . 

And further, that Jam informed and peliews that these papers thus fraudulently 
secured are now in the hands of one Heylmun of Washing gton, D. C,, who by virtue - 
of them is appearing as my attorney, and urging my sini for. certification, and to. 
secure to himself my certificate when issued in my name, - 

As the authority under. which the suid ey is acne if in fact he iis ain y was 
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aubaned from me by nisi uaseneatione and false statements, L Réceby revoke any 
and all powers of attorney heretofore made in relation to my said additional right, 
except the ones made this day, and request that if a certificate for my said right be 
issued, that the same be sent to the Bank of Marshfield, Marshfield, Webster Co., 
Mo., and I further request that if no certificate be issued that I be permitted to 
make my additional entry in person. | 

The statements made in this affidavit find. some corr ahornaens in the 
fact that George did, December 10, 1888, personally exercise his right 
to make an additional homestead entry. Without further comment it 
is held that there is no showing that the government was charged with _ 
notice that any one held a subsisting transfer and assignment of_. 
George’s right to an additional homestead entry at the time when he 
personally exercised that right at Duluth, Minnesota. — | 

Jt is believed that this constitutes a sufficient answer to your said - 
office communication of May 19, 1898. The papers are herewith | 


an returned. 


———— 


RAILROAD LANDS—SETTLEMENT RIGHTS—FORCIBLE INTRUSION. 
SHEPARD ET AL. v? MEYER ET AL. | 


On the opening of railroad lands forfeited by the act of March 2, 1889, existing set- 
tlement rights take precedence over: applications to enter filed at the hour of 
opening; and as between settlers on said lands priority of settlement may be 
considered. Ka 


A settlement made by g going upon public ore and taking possession of an appar- 
ently abandoned dwelling house and establishing residence therein, is not 
within the rule as to forcible intrusion Jaid down in Atherton v. Fowler, where. . 
the owner of such dwelling makes no objection as to such opauaney: and the 
settler subsequently purchases said building of him. 


Secretary Bliss to the Commissioner of the Gener at Land Office, October | 
(Ff. L. C.) : 27, 1898... | (G. B. G.) 


This case involves the SE. 7 4 of Sec. 17, T. os N.,, R. 38 W., Marquette, | 
Michigan. 

January. 10, 1895, Fred W. Meyer made homestead application for — 
the 8. 4 of the S. 4 of said section 17, and on the same day, at ten min-: 

- utes past ten o’clock, John Coughlin made homestead application for | 
the N. 4 of the S. $ of the same section. On the same day Alex Gag- 
non made homestead application for the SE. £ of said section, alleging 

settlement and residence from November 6, 1804, | 
. George W. McElveen made homestead ‘Aoplication by mail for the — 

said SE. 4, which was received at the local office January 11, 1895. : 
January 14, 1895, Timothy A. Griffin made homestead application for | 
the said SE. a elaiming settlement from January 10, 1895. | 
January 17, 1895, Garrett Shepard made homestead application for 
the said SE. i claiming settlement since January 9, 1895. | 
The local officers ordered a hearing, which was had March 15, 1895, 
but it appears from the statement of those officers that Shepard refised 
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to. pay for extending the testimony in his behalf; whereupon, they 
ordered a new hearing, which was had March 12, 1396, when all parties 
- appeared, except Alex eeenon, wag filed a waiver of all his rights " 


_ said land. 
May 12, 1896, the local officers rendered a decision | in favor of Gr ifn, 


from which Gowehiin, Meyer, and Shepard appealed, 


‘February 8, 1897, your office reversed the action of the local officers . 
and awarded the land to Shepard, subject to right of appeal by Meyer, 
Coughlin, and Griffin. Griffin has appealed to the Department. 

The land in dispute is within the conflicting limits of the Ontonagon 
_ and Brule River Railroad and the Marquette, Houghton and Ontonagon 
Railroad grants, was forfeited to the United States by the act of March 
2, 1889 (25 Stat., 1008), and was opened -to entry at ten o’clock A. M,, 
‘January 10, 1895, pursuant to departmental decision of October 31, | 
_ 1891, in the case of the. sntonagen and Brule River hi. Rk. Co. (13 L. D., 
463). 
_ Inasmuch as the appeal of Griffin on in issue tle rights of all the 
parties to the case, whether they appealed from your office decision or 
‘not, a preliminary question of law arises as to the comparative rights 
of the parties who claim under their respective applications to enter, 
filed after ten o’clock A. M. of the opening day, and those who rely 
upon settlement made before that time. To decide this question it is 
not necessary to inquire whether this land was open to settlement 


+ prior to ten o’clock A. M., January 10, 1895. It is certain that it was 


- open to settlement as well as entry at that time. This being so, inas- 
much as there is no prohibition, either in the forfeiture act or in the 
order opening the land to entry, against entering upon or occupying the 
land prior to the opening, it is equally cértain that no disqualification . 
resulted from a settlement thereon prior to the hour of opening, and 
whether these settlers acquired anyrights as against each other or not, | 
their settlement rights attached. at ten o’clock A. M., January 10, 1895. : 
It appearing that both Griffin and Shepard were settlers upon the land 
in controversy at that time, it results that Meyer and Coughlin took 
| nothing by their applications to enter made after that time, neither of 
these applications being based on an allegation of prior settlement. : 
‘Gagnon has filed a waiver of his rights to said land, and McElveen | 
did not appeal from the decision of the local officers, who found as to 
him that his settlement was not made in good faith, and that he had ~ 
never resided upon the land. Your office pro perly held that this finding 
of facts as to McElveen was, in the absence of appeal, final. More- 
- over, the record shows It to be correct, This eliminates _ the jaa : 
‘to the case, except Shepard and Griffin. | — 
The evidence shows that Shepard went upon the fand on the 9th of 
January, about ten o’clock in the forenoon, made a shovel out of a. 
board and cleaned the snow out of an old abandoned house which he 
found there, tu dipped the water out of a small cellar under the 
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house. He had fatten provisions with inh and he ate his dinner aad _ 
supper there that day. He then went back to the town of Rubicon . 
“for the purpose of getting witnesses to go upon the land,” and. 
returned to the land with. his two witnesses that night,. “about five 
minutes to twelve,” by three watches, and moved his family into the 
house about half past eleven o’clock the next day, January 10,1895. 
The family consisted of his wife and three children, aged nine, seven, 
and five years old respectively. He then repaired the house, cleaned 
some: land, and lived there with his family until September 20, 1895, 
when he went to Rubicon to put his children to school, leaving on the: 
claim a cook stove, dishes, bedsteads, springs, quilts, blankets, chairs, | 
- table, and other small household articles. -He continued to do work on 
the land during September, October, and Noveinber, digging potatoes 
— and clearing land. At the date of the hearing, M arch 12, 1896, he was 
- living with his family at Withey, Ontonagou county, Michiaan. where 
‘he was at work. Shepard himself states that be has to work to sup- 
port his family, and that he could not keep them on the claim during 
the winter while he was working away from home; that his household 
goods were then on the claim, and had been for Hines weeks; that he 
‘had potatoes buried there, and everything in readiness “to live there 
again,” and that it was and had been his purpose from the time he 
-entered upon-the land to the date of the hearing to remain on the 3° 
— claim and make a homestead out of it. 
On behalf of Griffin, it is shown that he arrived on the land about: 


11:15 o’clock P. M., January 9, 1895, and that at 12 o’clock or one — 


minute thereafter ie and the men with him cut some trees, | blazed them, © 
and laid four logs as the foundation for a house. This work was done 


in less than one hour, and he then went three or four miles away and 


slept, getting back to the claim abont ten or eleven o’clock the next 
morning, working there continuously from the 10th to the 14th of 
‘January, until he got his house completed, he then going to the land _ 
office to file. He cleared an acre of ground, .and his family moved into | 

the house on January 29, 1895, with household goods and provisions 
enough to last three or four months. He made some out door improve- 
ments, including a well, and put out a consider able garden i in the spring. — 
His wife went away ate the claim about the 18th of June, 1895. He — 
went away about the same time to get work as a support, and went. 

back twice afterwards between that time and November, remaining 
two or three days. From November 12, 1895, to date of hearing, he 


had not been on the claim. Griffin states that he could not makea 


living on the claim, that his wife’s health was such that she could not 
live there without him, that he had no intention of abandoning his 
improvements, and that he intended to make it his home. _ 

Shepard was the first settler on the land. Whether he took anything 
as against the government by virtue of his settlement before twelve 
o'clock P.M. of January 9, 1895, or before ten o’clock A. M. of January 
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| . 10, need not be discussed. However this may be, the rule is that such 


- Initiatory acts of settlement may be considered as between adverse © 


claimants in determining equitable priorities in the absence of any dis- 
qualification imposed by Jaw on account of such acts. This being so, 
Shepard has the better right to the land, other things being equal. 

_ The improvements made by Shepard atid Griffin upon the land are 
_ very nearly equal, and their financial condition considered, support the 
conclusion that they were both acting.in good faith. It is insisted in 


this behalf that Shepard did not build the house in which helivedupon . 


the land, that it was the property of another, and that he took forcible. — 
- possession of it. Therecord shows that there was no such forcibleintru- 
sion as to bring the-case within the rule laid down in the case of Ather- 
ton v. Fowler (96 U.S., 513). The house was not occupied and bore 
every, eee of abandonment Besides, it appears that it was the 
property of Alex Gagnon, and he has entered no complaint against 
Shepard on account of his occupation of it, and a subsequently 
purchased it from Gagnon. | 

Shepard’s residence upon the land in controver sy, it] 1s beliey ed; under 
the circumstances, meets the requirements of the law. 3 
_ The decision appealed from is affirmed. 


‘HOMESTEAD—CANCELLATION—WIDOW-—HEIRS. 
BoyLE v. WOLF. 


Where a homesteader dies prior to the submission of final proof his entry should not 
_ be canceled for failure to submit said proof without notice to the widow; and if 
so canceled, the intervening entry of another, made with actual. Reace of the 
- widow’s claim, will not defeat her right to be heard.. 
On the death of a homesteader, who has earned title to the land, the right to unnnit 
final proof and obtain patent is in the widow and not in the heirs. oa 


Secretary Bliss to the Commissioner of the General Land Office, October 
(FL. C.) | 28, 1898. | | (OTW,) 


On af une 4, 1887, James B. Boyle seas homestead entry for the B. eee 
of the NE. $, ‘the Sw. 4 of the NE. 4 and the NW. 4 of the SH. 4, See. 
29, T.108., BR. 6 W,, Huntavitle tend district, Alabama. | 

| On August 14, 1895, the entry was canceled because of failure to 


_ offer final proof. 


On August 16, 1895, Simon J. Wolf aude homestead entry for the 
same land. | 
On December 2, 1895, Manda M. Boyle, widow of James B. Boyle, 
the deceased cntryman, filed an affidavit, m which she set forth that — 
she and her deceased husband had fully complied with the require- 
ments of the homestead law as to residence, improvement and cultiva- — 
tion of the land for more than five years, and were not in default 
except in the offering of final proof, which her husband failed to do — 
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because of his want of means, ¢ ent by the sickness which einaaied 
his life; that her husband when he died left her and two small children 
penniless and helpless, and that they were driven from their home by 


the er uelty of the grown children of her deceased husband by a former 


marriage; that she had not been notified of the cancellation. of her 
deceased husband’s entry, and that said entry had .been wrongfully | 
- canceled, and she claimed the right to perfect the original entry by the 
submission of final proof, and prayed fora hearing, to the end that. 
Woltf’s entry wight be canceled and the entry of her deceased husband 
reinstated. 
Such hearing was thereafter had, ‘viel resulted in a eeeion by the 7 

local officers holding Wolt’s entry intact and recommending the dis- 
missal of ‘Mrs, Boyle’s contest. She appealed, and on January 30, 
1897, your office reversed the local office. | 

The case is before the Department on the appeal of Simon J. Wolf 
from your office decision. : 
- It is not pretended that the original entryman, James 7 Boyle, was 
in default in any respect, except that of failing to offer final proof after 
having otherwise complied with the law. It appears that he died in 
great poverty and distress, in August, 1893, after having fully complied 
' with the law in the matter of residing upon, improving and cultivating 
the land, and was buried upon it. He left some grown children, the 
pears of an early marriage, and the plaintiff (bis widow) and two 
small children. - The entry remained uncanceled until August 14, 1895, 
so there could be no notice to him that his entry was held for cancel: 
tion.. The proof shows that such notice was never served upon. his 
widow. She was. entitled to such notice, and it follows that the can- 
cellation of the original entry and the allowance of Wolf’s entry were 
erroneous. The proof also shows that Wolf had actual notice of the 
claim and rights of Mrs. Boyle before he made entry, and in reference 


to her claim he does not have the status of an adverse claimant, with - 


intervening rights, which will estop her from per fecting her claim. The 
_ proof shows that with her own labor she cleared land, split rails, made » 
fence, worked on the buildings, plowed with an ox, aud performed gen- 
erally the labor of a man on the land, and just before her husband’s 


— death was beaten and driven away in destitution by a stepson, who 


was about grown, and a stepdaughter. She went to her mother for 
temporary shelter for herself and her small children. This was no 
abandonment of her rights. An attempt is made to show that she 
offered to sell her interest in the land after her husband’s death, but it is 
not contended that she did sell or enter into any contract to do so. A 
mere offer to sell, if she made such offer, would not affect her rights in 
any respect. © | 
It appears that before Wolf made entry he did purchase what is 
termed the interest of the entryman’s first children in the improve- 
ments on the land, and that he made an offer to purchase from the 
widow, which was not accepted, 7 
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These facts indicate that the ri ights of this widat under section 2291 
of the Revised Statutes, were either misunderstood or wrongfully dis- 
puted. Under said section, upon the death of her husband, who had 
. already earned title to the land, it was her right to make final proof — 
and obtain patent, and no such right was in the heirs. Ex ae te Thad- 


a deus M, Armstrong (18 L. D. , £21). 


 . Wolf obtained no right be virtue of his purchase of improvements 
- from one claiming under the heirs of James B. Boyle. 
Your office decision is affirmed. : 

You are directed to cancel the entry: of Simon. J. Wolf for the land 
in controversy, which was erroneously allowed, and to reinstate the — 
entry of James B. Boyle, and Manda M. mans his widow, will be. 
allowed | to make final proot. . 


CON aN MENT SURVEYS, 


PENALTY FOR DESTRUCTION OF MARKS ‘OF SURVEY. 


DEPARTMENT. OF THE INTERIOR, 
GENERAL LAND OFFICE, 
_ Washington, D. C., October 29, 1898. 
The attention of the public is called to that portion of the act of 
Congress, approved: June 10, 1896 (29 Stat., 343), providing penalties | 
| for the destruction of warks of public surveys, which reads as follows: 
a “That hereafter it shall be unlawful for any person to destroy, deface, change, or 
remove to another place any section corner, quarter-section corner, or meander post, 


on any government line of survey, or to cut down any witness tree or any tree 
blazed to mark the line of a government survey, or to deface, change, or remove any 


\. monument or bench mark of any gcovernment survey. That any person who shall 


offend against any of the provisions of this paragraph shall be deemed guilty of a_ 
misdemeanor, and upon conviction thereof in any court shall be fined not exceeding 
two hundred and fifty dollars, or be imprisoned not more than one hundred days. 
All the fines accrning under this paragraph shall be paid into the Treasury, and the ° 


' ok informer in each case of conviction shall be paid the sum of twenty-five dollars. 


It is the purpose of this office to prosecute all persons violating said 
act, and. with this end in view, special agents and forest officers are 


directed to mnVRBE RE and report all Cages of its violation coming to. 


their notice. 

They will also eal the attention of the public to the penalties: pre- 
_ seribed by said act-and to the fact that informers are allowed twenty- 
tive dollars in each case TOpOrUeS where conviction is secured. | 

7 BINGER HERMANN, 
_ Commissioner. 

Approved, 7 : | 

©. N. Briss, Secretary. ~ 
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Tacoma Lanp Co, v, NorrHERN Paciric R. R. Co. ET At. 


‘Motion for review of departmental decision of . deal 12, 1898, = 
L, D., 503, denied by mOCrCHy, Bliss, Octover ol, (1898. | 


SETTLEMENT RIGHTS—ABANDONMENT. | 
JONES v. PUTNAM. 


An agreement bétween two settlers on the same quarter section, who have in effect 

-. recognized a partition of the land as between themselves, that the abandonment 

of either shall inure to the benefit of the other, can not operate to defeat the 
“right of. an intervening settler, in the event of such abandonmént. | 


| Seoretary Bliss to the Commissioner of the Gener al Lane Office, October - 
(FL. 0). | | 31, G98... = 3 a (L. L. B.) 


On -the i6th dias of Sestenoor: 1893, Daniel Jones and ©. M. Neal 
- made the race into the Cherokee Outlet and both settled upon the NW4 
of Sec. 26, T,28 N., RB. 3° E., Perry, Oklahoma. As it. was difficult to. 
determine which one first arrived on the land, neither having seen the 
other arrive, they agreed to divide the land rather than enter into a 
‘contest. With this understanding Neal settled upon the north half of 
the quarter section and Jones settled upon the south half. This quar- 
ter section is fractional, it being traversed by the Arkansas river a 
meandered stream. The north half is described as lot 2; and the NW4_ 


“168 of the NW34; ‘the south half is described as lot 3 aud fhe SW of tie | 


NW. They were thus in possession on October 10, when Robert F. 
- Putnam, the defendant herein, settled upon the north half of the quar- 
ter section. The next day Neal abandoned the said north half, and as 
_he says turned over the possession thereof to Jones. | 

October 27, 1893, the local officers received by mail the apaleation 
of Jones to make entry for the whole quarter section lying west of the 
river, it being the land so as aforesaid settled upon by him and Neal 
on. the day of the opening. There is a small portion of this quarter - 
section (8 acres) lying east of the Arkansas river, but for convenience 
in description the land in controversy has been and will be here described — 
as the north half of the quarter and that part of it conceded to Jones 
as the south half thereof. — 

With his application he also enclosed a protest eauek allowing Put- 
nam to make entry of the north half. November 7, 1893, Putnam made 


eutry for the said north half, and November 29 the application of  _ 


Jones to make entry for the whole quarter was -rejected for conflict 
with the entry of Putnam and for want of special affidavit. November 
23, 1893, Jones applied by mail to enter the south half, the part upon 
which his settlement was established in pursuance of his agreement 
with Neal. ae application was also rejected. Joues did not appeal 
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from these rejections, but December 1st he filed contest eee the | 


7 entry of Putnam for the north half, alleging his settlement on the whole | 


quarter section September 16, 1893. Twelve days later he again applied — 


to enter the whole quarter section. This application was rejected for. 


conflict with Putnam’s entry of the north half, 
‘This was the status of the land as revealed by the record at dite date 
of the hearing, January 26, 1896. | 
‘The register and receiver found froin the evidence th at Jones eieea 
with Neal to take the south half of the quarter for his claim, but held. 


- that such an agreement was not such an abandonment of his claim to 


the north half as a third party could take advantage of on the with- 


drawal of Neal’s claim, especially in view of the fact that Neal turned | 


over his claim and possession to Jones. They sustained the contest. | 

November 30, 1896, your predecessor affirmed their action, finding 
that there was no agreement between Jones and Neal “as to what por- 
tion of said tract each was to have, and there being no division of the 
land agreed upon by them their rights were co-equal in the tract as a 
’ whole” and that when Neal abandoned the tract his rights inured to. 
the benefit of Jones, but it was also held that “if plaintiff and said 
Neal had agreed upon and actually divided the land between them | 
by establishing the lines and boundaries to the part each was to have” — 
then the rights of Jones should be limited to the extent of his claim — 
under the agreement. 

Your said office decision was adhered to ou motion for review, and. 
the record is now here on the further appeal of Putnam. — . 

After considerable research no case involving the question here pre- 
sented is found in the departmental decisions, and it must be regarded 
- a8 of first impression. | 
_ The evidence clearly sustains the finding of fact as the local office 
that there was an agreement or an understanding between Jones and — 
Neal that the former was. to take the south half and the latter the 
north half of the quarter section. 
_ While they both say that there was no aositee agreement as to iow | 
the land was to be divided they both admit that it “was talked overin _ 
that way.” All Neal’s improvements were on the north half and all of 


~ Jones’ on the south half, Moreover, on the 23rd of November 1893, as 


before shown, J ones applied to fiiake entry for the south, half, and thie 
whole record clearly shows that after his agreemént with Neal he laid 
no claim to the north half until after the settlement of Putnam. — 
‘But itis insisted that he is entitled to the whole tract by reason of 
his settlement thereon on the day of the opening, and his claim to the — 
whole quarter prior to his compromise with Neal; that such compromise 
and settlement was an abandonment of the north half only so far as © 
the claim of Neal was concerned, and that as to the rest of the world 
his claim to the whole quarter was ‘still asserted. As tending to sup- 
‘port this ae ae vey both testify that it was merece between them 
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that if either should abandon or relinquish his claim such abandonment - 
should i inure to the benefit of the other. 
| ‘This means that each agreed to renounce any settlément cers to the 

~other’s portion until the other had abandoned it. There was then no 
settlement claim on the part of Jones to the north half until Neal relin- 


quished his right, which was on the 11th of October, 1893. One day — 


prior to that time, to wit: on the 10th of that month, Putnam settled — 
on the part claimed by Neal. His settlement was ther efore made at a 
time when Jones was not claiming the land. It will not do to say that — 


- he bad renounced his settlement claim as to Neal but retained it as to | 


Putnam and the rest of the world. Settlement is one of two ways of 
initiating a homestead claim; the other is by entry of record. If Neal 
had made entry of the north half of this quarter section it would not be 

contended that the relinquishment of his entry would inure to the © 
benefit of Jones as against the claim of an actual settler at the date of 
the relinquishment. How tlen can such an agreement be enforced as 


. between claimants by settlement. So long as a settlement right is 


asserted in good faith it reserves the land to the settler for a period of 
three months, but if the settlement is abandoned it is no longer asserted; 
and it is not material that such abandonment was in the interest of 


but one particular claimant, it would still be a relinquishment of the 


settler’s claim, and subject the laud to other appropriation. 

The evidence shows that the settlement, of Putnam was made in 
good faith. Neal-had never established residence on the land and Put- 
1am had no knowledge of the agreement between Jones and Neal until 
sometime after he had made his settlement and commenced his i imprave- 
ments. At the date of the hearing Putnam’s improvements were estl-. 
mated. at from ce to $400, while Jones had none-on the land in 
dispute. 

The contest of Jones is dismissed, and the entry of Putnam is held 
to show compliance with the homestead law. 

Your office decision is accordingly reversed, 


FINAL PROOF—EQUITABLE ADJUDICATION. 
JAMES C, MoRRIS. | 


The act of May 26, i890, authorizing final proofs to be taken before commissioners of . 
the United States circuit courts designates a new officer for such purpose, but — 
_ does not change existing regulations as to the place of taking such proofs. 

An entry may be referred to the board of equitable adjudication where it appears _ 
| that the entryman has in good faith complied with the law, but through no ~ 
fault of his executed his final proof before a commissioner outside of the sles 

: in which the land i is situated. é 


_ Secretary Bliss to the Commissioner of ihe ene Land Ofiee, October 3. 
(PLC) 31, 1898. | (CW. M. W.) ° 


James ©. Morris has appealed from your office decision of J anuary oo 


7 13, 1897, rejecting his final-proof on his homestead entry for the W. 2 | 
21673—voL 2i— 37 a 
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_- of the } NW. ; of See. 20, and the E. } of the NE. 4 of Sec. 19, . 11 S:,; 
R. 10 W., Huntsville, Alabama, land district. | 

‘The record shows that Morris made homestead nie of the rast 
August 30, 1890. He gave notice of his intention to make final proof 
before a nied States commissioner at Birmingham, Alabama, on. 
October 31, 1896. At the time and place designated for making proof 
Morris appeared, before the officer named, and submitted his proof. 
On November 14, 1896, the register. and receiver rejected his proof, 
“because proof not made on om prescribed by G. Ll. O.” Morris 
| SPROUT eds: 
On d anuary 13, 1897, y your office found that:, 


The proof was advertised to be taken and was taken before W. H. Hunter, com- 
missioner of the U. S. circuit court at Birmin cham, Alabama, Octuber 31, 1896. -Bir- 
mingham is in Jefferson county, Alabama, while the laid. suibraced: ‘in ie ‘entry is 
in Winston county. In addition to the reason given by you, therefore, for rejecting 
the proof, the more serious objection exists that it was made before a U. S. commis- 
‘sioner outside the county in which the land i 1s situated. For the reasons above set 
forth the-final proof i is ejected: Se a 


Morris appeals. | | ; | 

In his appeal to your office, Morris asserts that he has need in good: 
faith; that his proof was made on blanks furnished by the officer before - 
nen he was ordered by the register and receiver to make it; that: on 
the 14th of November, 1896, he received notice of its erie that he 
at once wrote to the local officers asking if he could not take the proof 
over on such blanks as they might send, and’ after writing twice to 
them on the subject, he received a letter in reply, dated November 27, 
1896, in which the local officers informed him that “after the expira- 
tion of ten days irom date set in published notice,” he could not make 
the proof over again without republication. Morria’s statements are in 
@ measure borne out by blank forms of proof, and letters from the reg- 
_ ister and receiver, dated November 14, and 2%, respectively. ~The blank - 
forms upon which the proof. was fen were evidently prepar ed for use 
in Dakota Territory, as appears from the jurat, and with this exception 
they are substantially the same as blanks now in use. The proof shows | 
that Morris was qualified to make homestead entry; that he built a 
comfortable house and established an actual residence on the tract 
within the time required; that he cleared and fenced and cultivated © 
some five or six acres of it; that with the exception of brief intervals 
he resided continuously. upon it with his family; he is shown to be a 
. very poor man and his absences were shown to be necessary in order to 
earn.a living for himself and family. while he was UE ROUAS his home- 
stead claimn.. 

In view of the record and facts, the action of the nonin and receiver , 


_. in rejecting Morris’s proof upon the ground stated was clearly erroneous. 


 In-passing upon Morris’s final proof, your office seems to have entirely 
overlooked. the rule announced in the case of Caroline Welo (8 L. D., 
612), that the action of your office on final proof should cover the suf: | 
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: ficiency thereof, as s wel as other questions affecting the validity of the 3 


. Saline, 


It was the duty of the register to cause the notice of making final | 
proof to be published and likewise his duty to see to it that the proper | 
officer was designated before whom the proof was to be taken, and if . 
the commissioner before whom the proof was taken was not competent 


to take the proof it was the fault of the register in designating him to 


take the proof and not the fault of the entryman.: (Sylvester Gardner, 
8 L. D., 463.) The proof having been rejected by the register and 
recelver upon an erroneous ground, the entry should have been treated 
by your office the same as if it had been allowed so far as the ground 
upon which it was rejected was concerned. In other words, your office 
should have corrected the erroneous decision of the local officers and 
then, as a matter of course, proceeded te pass upon ¢ all questions relating 
to the sufficiency and legality of the proof. 

It appears from your office decision that the proof was ‘taken before 

a United States circuit court commissioner, outside of the county in | 
which the land is situated. The act of May 26, 1890 (26 Stat., 121), 
authorizes final proofs, under the homestead law, to be taken before 
any commissioner of the United States circuit court. In the case of — 
_ Edward Bowker (11 L. D., 361), it was held that said. act simply des: — 
ignated a new officer bears whom such proofs might be taken, and not 


to change in any manner existing. provisions defining the wince for tak- 


ing such proofs; aud the circular of June 25, 1890 (10 L. D., 687), 
issued under said act, was construed to mean that said act does not 
authorize the making of the proofs and affidavits mentioned therein 
before said coinmissioner outside. the county in whieh the lands are 

situated, subject to the exception provided for in case the lands are © 
withiu an unorganized county. This construction of the act and cireu-— 
lar has been uniformly followed by the Department up to this time and 
there seems to be no sufficient reason for holding that the rule in the ~ 


_ Bowker case should be modified or changed as a gener: alrule. Butit. 
' . does not follow that Morris’s final proof should not be referred to the 


board of equitable adj udication under the Bets, which are, substan- 
tially, as follows: | | 
Morris made his entry, settled, fesided upon, cultivated and improved | 
the land in good faith, made his EOE at the time, place, and before the. 
officer designated by the register, and also tendered the necessary 
amount to pay the expenses of taking the proof. In all these matters. - 
_ he acted in good faith. He is a poor man and the fact that the proof 
was made in a county other than the one in which the. land is situated 
Was not due to any act or fault of his; there is no adverse claim to the 
land, nor protest against his proof; the question is one solely between 
the eutryman and the government; under the circumstances it would 
be a serious hardship on the claimant to require him to make new pr oof; 
besides, the time within which he is required to make final proof has 
expired by reason of aelaye: for which he is not to blame. a 
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| In the case aE Ben Merryman G L. Do 406), it was held (sabes 
| eae | 
- An entry may ie referred to the board of equitable adjudication where the final 
ee was taken at the time and enaee designated, but not before the officer named 
in the notice.. : 

Ina toot note the statement is madé that: 


It will be observed that the proof in this case was | submitted before an officer not 
designated i in the act of June 9, 1880. 


See also John B. Burns (11 L. D., 578). 

- Morris’s claim seems to come within ined authorities, and it is Fiera: 
fore held that the entry of Morris may be referred to the board of equi- 
sable adjudication upon his paying to the register and receiver the proper 
fees and charges upon such entr y, and your office is directed to require 
_ the register.and receiver to notify Morris of this decision and allow him 
thirty days from receipt of notice within which to pay the receiver at: 
Huntsville, Alabama, the proper amount of fees and charges upon his 
final proof and entry and promptly report to your office the fact of pay- 
ment, in case he makes it, and thereupon the proof will be approved 
and his entry will be referred to the board of equitable adjudication for 
its action. In case Morris fails to make the payment required within ~ 
the time named, upon the receipt of the report of the local officers show- 
ing his default you will cancel the entry. 

Your office decision appealed from is accordingly modified. 


eee 


Me ON RD BT AL. vt. HARTMAN ET AL. 


- Motion for review of departmental decision of August 2,1898, 27 L. D., 
290, denied by Seéretary Bliss, October 31, 1898. 


REPAYMENT—HOMESTEAD COMMUTED FOR TOWNSITE PURPOSES. 
HENRY WAGONER. 


A homestead entry commuted for townsite purposes on proof which discloses the 

. fact, that at the date the original entry was made, it was the intention of the 
‘eutryman to take the land for such purposes, is ‘erroneously. allowed” within 
the terms of the statute providing for repayment. . . 


Secretary y Bliss to the Commissioner of the General Land Office, November : 
(F. L. ©.) 7 4 HBIB . (ELF. B.) 


I am in receipt of a communication from your. office, bearing date 
September 13, 1898, submitting for the consideration of the Depart-— 
ment the application of Henry Wagoner for repayment of fees, com- 
missions, and purchase money amounting to $1497.00, paid by him on 
‘homestead entry No. 7035, for ' the NW. +4. of Sec, 22, Tt. 24.N,, RB, W.5 
Enid, Oklahoma. 
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‘Tt appears from the record that Wweouer entered upon said trac’ 
September 16, 1893, and two days thereafter applied to file soldiers? 
— declaratory statement for the same, which was suspended to await the 

disposition of prior applications. These applications were withdrawa 
February 2, 1894, and Wagoner then made homestead eutry of the tract, 
and at the same time his soldiers’ declaratory statement was made. of 
record. On the day following he made application to commute said 
homestead entry to cash entry for townsite pur poses, under section 22 
of the act of May 2, 1890 (26 Stat., 81), and gave notice of his intention 
to make final proof on March 10, 1894. | 

On March 9, 1894, George L. Gafty filed protest against the an ae or 
of said spoliciaen and the allowance of said entry, alleging that 
Wagoner did not take said land for homestead purposes and had made 
agreement with other parties that said entry was to be made in their 
interest as well as his own, aud that the applications of other parties _ 
to enter said land had been withdrawn with the nnderstanding that — 

Wagoner should make final proof and afterwards divide with them. ~~ 
| On March 12, 1894, Wagoner submitted final proof, the time for tak- — 


ing said proof having been continued from March 10th, the day fixedin 
. the notice, when Wagoner testified that he first settled upon the lang 


September 16, 1893, and immediately thereafter dug the foundation of 
a house, which he afterwards built and occupied. with his family, and — 
was living init with his family at the date of hearing. That the lang 
was not settled upon for townsite purposes until a week or two weeks 

_ after September 16, 1893. That at the time he settled on. the land he 

had no idea-that the tract would be required for townsite. purposes, 
and that he did not settle upon the land with the intention of making 

.a townsite out of it, but to take it in eee faith as a homestead for ee 

‘Self and family. | ° | 
~ He also testified that he had made no agr eement by. aiale any persol: 
was to receive any portion of the land, but he admitted that he had 
bought out all of the adverse sintmants. giving his note to each of them 
for $4000, After the final proof was submitted a withdrawal of the 
contest dated March 10th was filed with the local officers, and upolb 
the proof submitted by claimant the entry was allowed and the pur- — 
chase money was received and transmitted to the pommel < of the 

Interior, . 

While the case: was pending: before your office the contest was 
renewed and a hearing ordered thereon. . Upon the testimony offered: 
at said hearing your office found that Wagoner did not take the lang 
with a view to making it his home but for speculative purposes; which 
finding was affirmed by the decision of the Department February uve 

1896, and the eutry of Wagoner was canceled. 

| “The question presented by this application is whether the commuted | 

entry was erroneously allowed by the local officers. It is true that: 

Wagoner in his final proof therein testified that he had made no 
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contract or agreement by which others were to be interested with him in 
_ the entry, and that upon the second hearing it was disclosed that the 
settlements made with adverse claimants were in the nature of a com: 
“promise by which they were to be interested in the land, but the final 
proof showed that in one or two weeks after his settlement aud about _ 
four months prior to the date of homestead entry he had formed the — 
intention to take the land for townsite purposes, and before any filing 
or entry had been made the land had -been platted into blocks, lots,. 
streets and alleys, which was fully disclosed by the final proof upon 
which the commuted entry was allowed. - 

Section 22 of ths act of May 2, 1890, provides that in case any lands 
in said territory— | 
- avhich may be occupied and filed upon as a homestead under ‘ite provision of law 
applicable to said territory by a person who is entitled to perfect his title thereto 
under such laws, are required for townsite purposes, it shall be lawful for such per- 


“ son to apply to the Secretary of the Interior to purchase the lands em braced i in said. 
homestead or any part thereof for townsite purposes. 


Upon the face of the record the commuted entry Was erroneously 
allowed. Although it was the intention of the claimant at the time of 


his-settlement to take said. land for the purpose of actual settlement | 


and cultivation, yet if it appears that at the date of his homestead entry 


he had formed an intention to enter the land for townsite purposes, 


such an entry would not be within the intent and purpose of the home. _ 
stead law, and if such fact-was disclosed by the final proof submitted — 
‘apon the application to commute, the local officers should Have ecee 
the same and refused to allow the commuted entry. | 
~The acceptance of the money and the issuance of final certificate by 
7 the local officers upon such proof was erroneous, and the claimant is. 
entitled to repayment. : ae 
- The application is therefore allowed. 


LAND DEPARTMENT—DEPUTY MINERAL SURVEYORS. 
RicHARD H. BRown, — 


. The discretion of surveyors-general in the matter of appointing deputy mineral sur- 
veyors will not be interfered with by the Department, unless peood cause for such 
action is shown. | 


Secretar y Bliss to the Commissioner of the General Land Office, November 
(FE. L.C.) _ 22,1898. _ (dS. Gs. Mc. i 


' Richard H: Browne has appealed from the decision of your office, as 
‘set forth in its letter of July 18, 1898, declining to interfere with the 
actiou of the surveyor-general for the district. of Nevada in refusing to | 

appoint him deputy surveyor. | 
- In support of his claim Mr. Browne sets forth that for several years 
prior to 1894 he had been a deputy mineral surveyor for Utah, Nevada, 
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and Idaho. About that date the Commissioner of the General Land | 
Office madé.a ruling prohibitin g any person from holding a U.S. deputy 
mineral surveyor’s commission for any State of which he was not a resi- 
dent; thereupon Mr. Browne, being a resident of Utah, resigned his 
deputyship for Idaho. and Nevada. Subsequently, on ‘February 23, 
1895, the Department rendered a decision (20 L. se 163), 1 in which the 
Secretary said: . 

Entertaining these views, I must hold that actual get apnoeint thin that particular 
land district is not an essential requisite to the commissioning of a deputy surveyor 
to do the work therein. And for the same reasons I see no objection toa party hold- 
ing at the same time commissions as deputy mineral Hamer in inore than one 
State or laud district. 


Upon the rendition oe és departmental decision. above augesd. from, . 
Mr.. Browne applied to be restored to his deputyship i in Idaho, and his © 
application was granted. On April 14, 1898, he applied to the surveyor 
general of Nevada to be reinstated in his position as deputy mineral 
surveyor in that State, setting forth numerous reasons why such rein- 
statement should be made—the principal being that certain parties 


- named, resident in Salt Lake City, Utah, were the officers and princi- 


pal owners of mines in Nevada, and urgently desired that he, and no 
one else, should attend to the matter of surveying, or completing or 
- correcting the surveys, of their claims in that State. There are in the 
record copies of letters from said parties, protesting against their being 
compelled to employ deputy surveyors in Nevada, of whom or of whose 
_ ability and integrity they know nothing. 

The surveyor-general for Nevada refused to reinstate Mr. Browne as 

a deputy | sarki for that State, giving as his reasons (in a letter to 
him dated April 22, 1898): : , 


There are at present more aonuie mineral surveyors in this State than the depressed — 
condition of mining and business generally will support; that the occupation of 
these surveyors is of a skillful, technical character, upon which they rely for a live- 
lihood; they are located at different, remote parts of our State, and their residence © 
here is a matter of great convenience to our citizens; that to employ y a large number 
of deputy mineral surveyors residiug without the borders of this State, as I have 
been asked to do, would have the effect of curtailing or depriving these professional 
men of their meaus of support, and compelling them to seek other places of resi- 
dence, thus causing our citizens much inconvenience, and compelling the residents 
of this State who miglit require the services of a surveyor to send out of the State 
and pay much more for such services than at present. 


From this action of the surveyor- general in refusing to reinstate iia , 
Mr. Browne appealed to your office, which declined ‘to interfere in his 
behalf. Mr. Browne has appealed to the Department—reiterating 
therein his argument before your office, in which he said (inter alia): 
My contention is, that I donot ask for an original ‘appointment, but for restora. . 
. tion; that if it had not been for a ruling of the Hon. Conimissioner of the Geueral 


ata Office which the Hon. Secretary of the Interior subsequently prouounced to" | 
be in error, I would not have been requested by the surveyor-general for Nevada to 


' resign my deputyship; and as he could not have removed me except for cause, there- | 


fore I would a a deputy, mineral survey! today; that the reversal of the Hon. 
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- Commissioner's ruling by. the Hon: Secretary carries: with it a reversal of all the © 
immediate consequences of said ruling; that as the loss of my commission was an _ 
immediate consequence of the Hon. Commissioner’s ruling, so the restoration of my 
commission is a natural and logical consequence of the reversal of said ruling by 
the Hon. Secretary of the Interior. ....,. The U. S, statutes reads: “The sur- 
veyor-general of the United States may appoint in each land district containing 
mineral lands as many competent surveyors as shall apply for appointment.to sur- 
vey mineral claims,” etc. Incompetency, therefore, is the only statutory. bar 
against the appointing of au applicant to a mineral deputy surveyorship. The law 
neyer contemplated giving him the power of appointing only his friends, and thus 
retaining the surveying business in the hands of a few ..... The entire conten- 
tion is a special plea against the statute, and against the rnling of the Hon. Secre- 
tary of the Interior, the practical effect of which it thns attempts to nullify. 

In the Helmick case, to which Mr, Browne refers, the Secretary said 


(20 L..D., 163): 


I must hold that actual residence within that Sarton at Jand district isnot an 
essential requisite to the commissioning of a deputy mineral surveyor to do the work 
therein; and for the same reasons I see no objection to a party holding at the same 
time commissions as deputy. mineral surveyor in more than one State or land district. 


In the case of William E. J acobs (21 L. D., 379), the Secretary, com- 
menting upon the Helmick case and the provision of Sec. A334 R. 8, | 
quoted (supra) by Mr. Brow ne, said: | 7 
The decision i in the Helmick case..... holds that “ iti is ng an essential reqni- . 
site to the appointment of a deputy mineral SuUrV eyor th at-he should be an actual 
resident of the land district for which he is commissioned.” This does not, however, 
in my opinion, render it compulsor y upon the surveyor g eeneral to appoint every per- 
son resident outside of the State, who may apply to be appointed, his deputy. I 
think that a certain discretion in this respect should be allowed the surveyor gen- 
eral; and therefore do not feel called upon to interfere in this case and order an 
appointment which he deems unnecessary and improper. 

The office of surveyor-general is one of high and erave responsibility. 
He is responsible, among other things, for the accuracy of. the surveys. 
made by the several deputy surveyors. Heis under bonds, in the sum 
of thirty thousand dollars, for the faithful performance of the duties of 
his office (Sec. 9915 R.8.). Itis safe to presume that he understands, 
better than any .one at a distance can, the condition of affairs in the | 
district within his immediate supervision. It is not to be presumed , 
that he would sacrifice the correctness of the surveys of public lands, 
and the interests of the community and the government, by appointing 
only his friends, whether competent or not, to responsible positions. 
‘Therefore, while surveyors-general are to a certain extent within the 
_ jurisdiction and general supervision of this Department, a prudent and 
proper policy would dictate that their discretion, in reference to 
appointments of deputies, as in other matters, should not be interfered 
with unless good reason for such interference be clearly shown. The 
Department sees no sufficient reason for interfering in the present case . 
to order the surveyor-general of Nevada to make an ere eee which 
he deems unnecessary and improper. - | 

The decision of your office is affirmed. 


| DECISIONS | RELATING ‘TO THE PUBLIC LANDS. a «BRS. 
RIGHT OF WAY—RESERVOIR- SECOND MAP—TRANSFEREE. 


FRANKLIN FB, Noxon ET AL. 


Where a reservoir oti of way has been. approved, but the reservoir is not con- 
structed within the statutory period, a transferee of the reservoir company may 
be permitted to file a new map of location, to operate only upon such portions 
of the public lands as.are free from any claims or rights at the date of the 
approval of said map; and in such a case the later application of another party 
for a right of way covering practically the same ground must be rejected. 


_ Secretary Bliss to the Commissioner of the General Land Office, November 
Bede) + eg 92,1898. 9 se (OW Pe.) 


- On September 13, 1898, you transmitted the appeals of Franklin HV. 
‘Noxon and Peter J. O’Reilly from your office decision of June 20, 1898, 
7 rejecting their applications for reservoir right of way under sections 18 
to 21 of the act of March 3, 1891 (26 Stat., 1095). 
It appears from the noeond that. on Febr uary 3, 1898, Fr auklin FR. 
Noxon filed in the land office at Leadville, Colorado, a nap in duplicate — 
of the Tarryall reservoir, as an application for a right of way to certain 
lands for the pur poses of irrigation in the Leadville land district, Colo- 


. rado, under said act, and from the appeal of Mr. Noxon it appears thab. | 


he claims said right of way, as the tr ansferee of the Tarry all Reservoir 
and Ditch Company. 
he transfer of the reservoir rights of said company carried with’ it 
_ whatever’ right. of way had been acquired by said company under said 
. act, and you state that the records of your office show that, on Febru- 
ary 4, 1893, the Department approved a map filed by the Tarryall- 
7 Reservoir and Ditch Company, showin g a reservoir upon the same loca- 
— tion. But the Tarryall Reservoir and Diteh Company having failed te 
build its reservoir within the five years required by the 20th section of 
said act, there seems to be no reason why the transferee of the com- 
pany should be denied the right to file a new map of location, to — 
operate only upon such portions of the public lands as are free from any 
claim or right at the date of the approval of the new map of location. 
This action would be in accordance with the decision of the Depart- 
ment in the case of the Montana Railway Company, 21 L. D., 250. 
which arose under the act of March 3, 1875 (18 Stat., 483), granting to 
- railroads the right of way through the public lands, and the views 
therein expressed are equally applicable to the present case. ~ | 
Subsequently, on February 25, 1898,Peter J. OReilly filed in the 
Leadville office a map in duplicate of the Rampart reservoir, as au 
application for a right of way under said act of March 3, 1891. 7 
It is stated in your office decision. that the reservoir located by the 
map of the Rampart reservoir covers practically the same ground as 
the Tarryall reservoir, as represeuted upon the map which was 


approved by the Department on February 4, 1893, as already stated. ‘ 


Your office therefore rejected this application, holditig that, when a a 
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right fs Way for reservoir’ r purposes his been acquired, under said act, 
a map for the same location should not be approved. — 

It seems proper, ubder existing circumstances, for the Department 
to withhold its approval of said map, and your rejection of the appli- 
cation of Mr. O’Reilly is approved. But you will examine the map 
submitted by Mr. Noxon, as to its conformity with the regulations 
adopted by the Department to carry into effect the act oe March Oy 
1891, and report ore it with recommendation. 


HOMESTEAD~ADDITIONAT, ENTRY —SECTION 6, ACT OTF MARCH 2 wy 1889. 


May V. CoLEMAN, 


| A homesteader who has perfected an ani for eighty acres and thereafter makes 
- entry for a tract of one hundred and sixty, may be permitted, on relinquishment — 
of eighty acres, to retain the remainder, where bad faith is not shown, and it 
appears that under section 6, act of Maroh, 2, 1889, he is entitled to make an 
additional entry of such amount; and the right to thus amend his entry. 
will not be defeated by a contest charging the invalidity of said entry as an- 
entirety. 


Secretary Bliss to the Commissioner of the General Land Office, November 
(F.L.C.) - .- 2, 1898. : (GC. W. P.) 


Jacob W, May has appealed from your office decision of March 6, 
1897, The land involved is the NE. 4 of Sec. 39, T, 28 N,, hh. 3 B., 
Perry land district, Oklahoma Territory. - | 
- The record shows, that on September 28, 1893, James A. Coleman: | 

made homestead entry of said land. On Suly db, 1894, oe filed his 
affidavit of. contest, charging that Coleman, on May 15, 187 (es 
filed his homestead entry of the S.1 of the SW. i of Sec, 22, T. 148., R.1E., in 


Dickinson Co., Kansas, submitted final proof on the same, October 6, 1881, ani pat 
ent was ee in April, 1882; the tract contained eighty acres, 


On July 26, 1895, he filed an amended atiidavit of coutest, alleging’. 
that Goleman has 
totally exhansted his iomestead right and has had the benefit of the homestead law, 
and is thereby disqualified from acquiring title to the tract of land herein involved. 

A hearing was held, on April 3, 1896, when May appeared, but Cole-. 
man made default. Upon the record evidence and the testimony of the 
contestant and one R. L. McCormack, adduced by the contestant, the 
register and receiver, on ‘April 3, 1896, held that the contestant had 
sustained the charges made in nS contest affidavit, and had proven to 
their satisfaction that Coleman’s entry was fraudulent and voidable at. 
_inception, and should be canceled, and they SO recommended. Coleman 
appealed. | | 

At the ean ° rae contestant swore that Galenen told Pen that he 
had previously made a homestead entry in Kansas, and that he had | 
~ commuted it; and he offered in evidence certified copies of the original - 
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| and final papers in the Kansas entr y, showing th at Goleman: on M ay 
15, 1877, in the Salina, Hanees; district, made homestead entry No. 
18,287 of the 8. 4 of the SW. 4 of Sec. 22, T.148.,R.1 E., upon which 
he made final proof, on which anal certificate No. "6240 inaed October 
6, 1881, and that patent issued April 29, 1882; that he did not commute 
said shite under section 2301 of the U. 8. Revised Statutes, but made. - 
proof of his compliance with the homestead law as to residence and 
cultivation for a period of five years, less the term of his military 
service; also a certified copy of the homestead affidavit of Coleman for 
the land i in controversy, in which Coleman swore that he had not “here- 
tofore made entry under the nemestead laws or filed a soldier ’s declara- 
-tory statement.” 3 | 
On J eed 16, 1897, Goleman: filed in your office a relinquishment 
of the 8. 4 of said NE. 4, executed January 5, 1897, accompanied with 
his affidavit, alleging, In ‘substance, that, prior to ae opening of the 
~ Cherokee Outlet, he made homestead entry and final proof upon eighty 
acres of land, and in making said proof he received credit on the 
period of residence for his time of service in the army of the United _ 
States; that before coming into Oklahoma,.be was informed that the 
rights of parties in his position had been. restored by general act of 
Congress, and after settling upon his homestead he made application 
to entér the same, employed an attorney to make out his papers for 
_ application, and informed his attorney at that time of the fact that he 
had. made a former homestead entry in the State of Kansas; that his . 
"attorney asked him the question whether or not he lived upou the land 
five years, and he answered that he did. not, and stated to him the 
facts in relation to said proof, aud that -he was advised that his rights 
were fully restored, and he made entry in perfect good faith; that at 
that time there was a great hurry to get entries into the land office and | 
a large crowd of people, and he supposed his affidavit stated the full 
facts in relation to his former entry; that he has never at any time 
' denied the making of said entry, has never Sought to evade the law in 
_ any manuer whatever, and has placed valuable and permanentimprove- — 
ments upon said land; that-he is a man with a large family depending — 
upon him and his labor for support, and being now advised that he 
was entitled to enter but eighty acres of land, tenders a relinquishment 
for eighty acres of the tract covering that portion the tract upon | 
which his improvements are hot placed. . | 
— On March 6, 1897; your office held that. Coleman was dearly: antic’ 
ere section 6 of the act of March 2, 1889 (25 Stat., 854), to make an 
additional homestead entry of sigliey ACres, accepted his relinguish- 
ment, and canceled his entry as to the 8. $ of the said NE. 4, held his 
satis: as to the N. $ of said NE. 4 intact, and awarded the 8. 4 of ie 
NE. 4 to the contestant. 
The colutestant appeals to the Duparineaks- 
_ It has been the uniform ruling of the Department that the me allows | 
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put one homestead pe lees, and that privilege is -penctilly exercised 
when a qualified claimant makes entry under the homestead law. . But 
Congress has established some exceptions to the general rule. Among 
these is the exception contained in section six of the act of Mareh 2, 
1889 (25 Stat., 854), which admits of an additional entry by a person 
who has complied with the conditions of the law with regard to his 


original entry and has had final papers issued thereunder, for less than 


~ one hundred and sixty acres, of so much additional land. as added to 
the quantity previously entered by him shall not exceed one hundred 
and sixty acres. And this provision is declared to be applicable to the 
Cherokee Outlet. (See act of March 3, 1893, 27 Stat. 642; act of. 
March 2, 1889, 25 Stat., , 1005, and President’s proclamation of August 
19, 1893, opening: the Cherokee Outlet to settlement, 17 L. D., 243.) | 
| The record shows that at the time Coleman entered the ice in con- 
-troversy, he was entitled, under said section six of the act of March 2, 
1889, to make an aaditional homestead entry of eighty. acres of - Pere | 
He ae entry of one hundred and sixty acres, under the belief, as he _ 
_ swears, that he was entitled to make entry for that quantity of land. 
Why should not he be allowed to relinquish eighty acres of the land 
entered by him and retain the eighty acres, to which he was entitled 
at the time he made bis entry of one hundred and sixty acres?. 

There are only two reasons alleged why he should not, which re- 
quire consideration: | 

A Because, when he made his homestead affidavit, alleging that he 
had not “heretofore made entry under the homestead laws, or filed a © 
. Soldier’s declaratory statement,” he was: guilty of delibrate fraud and 

perjury, and should not therefore be allowed to retain any par of said 
land. 3 

2, Because Coleman, after he instituted his contest, had a vested 
right and interest in.the land in controversy, if he suécessfully prose- 
cuted his contest, of which he would be unlawfully deprived, if Cole- 
man were allowed to relinquish his claim to eighty acres of the land - 
involved and retain the other eighty acres, 

1. If Coleman ‘made a fraudulent attempt to acquire title 1 to the land 
and knowingly swore that he had not previously filed a soldier’s declara- 
tory statement or made entry under the homestead Jaws, It is per meee 
clear that his entire entry should be canceled. | 

The testimony adduced by the contestant, at the hearing, is not: in- 
consisteut with the facts set up in Coleman’ s affidavit and does not 
show that Coleman intended to commit a deliberate fraud upon the © 
government, or knowingly swore to a barefaced falsehood. Accepting, 


i. then, the statements in the affidavit as true, Coleman’s entry of the 


eighty acres to which ne was entitled should not be held to be invali- 
dated by the entry of the eighty acres to which he was not entitled. 

- 2, As to the other objection, it is to be observed that the preference 
right of entry, which is here insisted on, is only extended by the act of _ 
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- May 14, 1880 (21 Stat., 140), to one who “has procured the cancella- 
, tion” of an entry, and if, upon legal or equitable grounds, the Depart- 
ment holds that an entry should not be canceled, can it be said that the 
contestant is thereby deprived of the legitimate fruit of his diligence i in 
bringing the case to the notice of the proper authorities? Surely not, 
_ In the case of Jones v. Pinkston, 2 L. D., 38, an amendment of an 
entry during the pendency of a contest, ‘ach deprived the contestant 
of his preference right, was allowed. The Department said: 

Jones had not acquired au adverse right at this date, and the allowance of the ’ 
application was not within the rule which prohibits -an Aiend ment. of a filing or an 
entry, after acquisition of such right, , 
and in the unreported case of Salmons v. Goss, decided on July 1, 1888, 
although the charges in the affidavit of contest were supported by the 
testimony, the Department reversed the judgmeut of your office, on the. 
ground that the evidence showed the good faith of the entryman and 
- that his laches were partly caused by unfavorable climatic couditions, | 

“and in part by other circumstances largely. beyond his control, saying: 

In view of the apparent good faith and equities of the entryman, and the fact that: 

there is nothing in the right of the contestant to require the United States to deny 


- the entryman the privilege which would otherwise be afforded him in equitable coll- 
sideration and fair dealing, I think the contest should be dismissed. . 


For these reasons, your office decision i is affirmed. 


REPAYMENT—DESERT LAND ENTRY. - 
JANE M. SMITH 


' A desert land entryman who fails to secure water sufficient to irrigate the entered 
tract, and thereupon asks and obtains leave to take other land in lieu of that 
first entered, is not entitled to repayment of une money paid on the first entry. 


Secretary: Bliss to the Commissioner of the General Land Office, Novem- 
: (BL. C.) Se ‘ber 2, 1898. (C. J. G.) 


October 19, 1892, Jane M. Smith made desert land cnity No. 2682 for | 
the S. 4 of Sec. 13, T. 32 N., R. 22 E., Helena land district, Montana. 
_ January 27, 1896, the local office transmitted her application. to 
amend said entry so as to allow her to take in lieu of the land described 
therein, the SE. 4 of Sec. 29 and SW. 4 of Sec. 28, T. 32 N., R. 23 EH, 

The affidavit filed in support of said application sets forth that at 
the time of making entry she expected to obtain her water supply from 
Milk river, through the ditch of the. Harlen. Irrigation. Company, hav- 
ing been informed that the survey of the ditch showed that it would 
cover her land; that she purchased stock in the ditch to the amount of — 
more than 8700.: that the ditch being now completed she has ascer- 


tained that it is too low to irrigate the lowest portion of her claim; 


that there is no other means of irrigation, a fact which Tenders the: 
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land worthless; that she used every. reasonable precaution in Selecting 
the claim and hae made yearly proof since, expending $320. towards 
reclaiming it; and that she has not attempted to dispose of the land. 

February 20, 1896, your office, after noluile forth the ae as 8 above, | 
rendered decision as follows: , | 

It is held, under these circumstances, that Smith should not be restricted to 1b6 
land enter — inasmueh as she could not know, until after completion of the ditch, 
that it woala not serve to irrigate her claim, Her entry, No. 2682, is, accordingly, . 
canceled and she is hereby allowed thirty days 1 in which to make. oni of the said 
_ SE. ¢ of Sec. 29, the SW, 4 of Sec, 28, I. 32 N., R. 23 B. | 
‘In pursuance of this holding Sinith made. second genert entry of the | 
land last described. 3 
- June 9, 1896, she addressed a letter to your office, i in which, after | 
stating that ne Was compelled — to pay $80. on her second. entry; 
requested consideration of the matter and if possible the repayment of 
a like amount paid by her on the original entry. 

_ dune 26, 1896, your office replied: to this letter, stating that the entry | 
was sanecied because of the entryman’s failure to secure water to irri- 
gate the land. The said reply continued as follows: 

The records. of this office do not show that this entry was erroneously allowed or 
- that it was canceled for conflict but it appears that you have not.complied with the 
Jaw under which you made entry. 

The law governing the return of purchase money does not apply to cases of this 
- character and the application is accordingly denied (12 L. D., 78). 

March 13,1897, Smith, through her attorneys, filed her formal appli- 
cation for repayment of the. purcieee money, fees and commissions paid 
on entry No. 2682. 

March 24, 1897, your office replied to the attorneys as follows: 

[have to inform you that Mrs. Smith’s application for repayment was denied by 
office letter June 26, 1896, and the case closed November a4, 1896. The second eppu: 

cation for repayment is accordingly denied, | 

Smith has now filed an appeal to-the Department, in which the fol- 
lowing errors are specified: 

1. In treating her application filed March 13, 1997, as a second i apalindol: 
2. In holding that applicant’s right of ropavinent had been adjudicated. 
- 8. In overlooking the fact that the so-called application on which the letter of 
June 26, 1896, was based was simply an informal letter of inquiry by appellant, 
requesting a refund of the $80 paid on the canceled entry and in uo respect comply- 
ing with the regulations eae Q the form in which an BrePpHeation for Ea | 
~ shall be made. 
4, In enforcing a rigorous Gos on of ae devine of res judicata against this 
applicant, the question being solely between her and the government. | 
_ 5. In overlooking the fact that.in the letter of J une 26, (1896, to claimant i in per: 7 
. ne she was not notified of her right of appeal. 
. In holding, in the letter of June 26, 1896, that Mrs. Smith’s entry was asiosiod® 
| es of her failure to secure water with which to irrigate her land and in over- 
looking the action taken by letter “G” of Feb, 20, 1896, canceling the entry and 
allowing appellant’s application to enter the SE. 4 Sec. 29 and SW. } See. 28, T. 32 
UN., R. 23 W., in eae Mont., district, in lieu of the land covered iby the canceled 
antey. | | | 


DECISIONS RELATING TO THE PUBLIC LANDS. —- 591 


. In not taking into account the fact that appellant has made her. second entry, | 
Seine D. L. E. No. 3235, Helena series, iu accordance with said letter “G” of Feb. 
20, 1896, and that she paid the first installment of purchase money a second time. 

_ The issue involved being one solely between the government and the 
applicant the Department, under its supervisory power, will, in view 
of the circumstances, waive any ir regularities | in this instance and ae 
pose of the case on its merits. | | 
It may be remarked in this connection that the writes accorded 
- the entryman in allowing her to change her entry can not be regarded — 
as a recognition of her right to repayment of the purchase money paid. 
on the abandoned entry, The allowance of a change of entry isa mat-. 


ter within the sound discretion of the Land Department, while repay- 


ment is controlled by statute expressly enumerating in what instances — 
it may be made. It is held that, however just a claim for repayment 
may be, in the absence of a statute expressly authorizing such repay- 


'  . ment the Department is without power to grant relief. 


It appears from Smith’s own statement that she purchased stock i in 
the Harlen Irrigation Company’s ditch, and that she expected to obtain 
her water supply for the purpose of. reclaiming the land embraced in 
her entry No. 2682, from that source. In parag raph 10 of the instruc- — 
tions of your office of June 10,1887, (56 L. D., 708) it is stated, among 
_ other things, that a person who makes a desert land entry. before he 
has secured a water right does so at his own risk. In the case of S._ 
V,..Rehart (19 L, D., 505), it was held that the purchase of an irrigating 
ditch was not abtniniie a water right; that upon failure. to acquire 
such right prior to entry a person ececde at his own risk; and that | 
such failure is not chargeable to any fault on the part of ihe. govern- 
meut in allowing the entry. . 

An attempt is made in the appeal to: distinenish the Rehart case from 
the one under consideration. But the doctrine announced.therein, and 
as here set forth, is clearly applicable to the case at bar. — The athe | 
cases cited in the appeal are not deemed pertinent to this case. : 

It is very apparent that the entry in question was properly allowed | 
and might have been confirmed but for the entryman’s failure to secure 
water to irrigate the land, which was undertaken at her own risk. - 
| Repayment of purchase money paid on her original entry was therefore 
properly denied under the statute. The said money could not be trans: 
ferred. to the second entry for the reason that said entry was made_at 
her own. request. ‘and was not the result of any error on the pany of 0 . 
government in allowing the original entry. 

In the case of Lucy C. Hallack (24 L. D., 542), the entryman failed : 
to reclaim part .of the land embraced within her entry, and there- 
upon relinquished ence tract. ~The Department in ee of said : 
case held— 


the land was subject to entry and was eeulnas entered. No error or r mistake, of 
any kind, with respect to the entry, was made, it was simply an error of judgment 
on the pare of the entryman, as to whether the poruen: of the entry asorwends 
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a canceled; could be jscuanle and sagoesstully moelained: The Jand anibndeed: by the 


entry was voluntarily selected by the entryman, but failing to reclaim a portion of 
the entry, she executed a relinquishment of the portion and, hence the cancellation. 


Repayment was therefore denied in that case in face of the alleged 
umpossibility of reclaiming the portion of the entry for which repayment : 
was asked. 
| In the case of Jens C. Hiieen: 21 D., 209, “repayments was denied 

on the ground (syllabus): | | 
"Where a second homestead en iyi is allowed suayinent of thie fees and commissions | 
paid on the first entry will not be granted, in. the absence of such error on the per 
of the government in allowing said entry as would defeat its confirmation. | 

It is conceded in- the appeal that “literally, perhaps, the entry was 
not ‘erroneously allowed,’ but it was allowed under the erroneous belief | 
that the land was susceptible of irrigation and could not therefore be 
confirmed.” It is apparent, however, that the error made was within 
the control of the entryman, while the repayment statute sa a 


that the error must be one committed by the government. 


Your office decision is hereby affirmed. 
SETTLEMENT RIGHT _WAIVER OF PREFERENCE RIGHT. 
MAUERMAN v. BAKER. 


in the case of a sicseecial contest against a homestead’ entry on the sround of .- 
abandonment, where the contestavt waives his preferred right and a third party | 
- makes entry of the land, the former entr yman can not. defeat such entry on the 
ground that he was residing on the land at the time said entry was allowed, if . 
he fails to assert his settlement claim within three months after the waiver of 
_ the contestant’s preferred right. = 


Secretary Bliss to the Commissioner of the General Land Office aie: 
(SeveP) 6 (+ ag 9,1898. 2S gt (C.5. G.) 


June 2 2, 1883, Robert Maresh made homestead entry for the E. $ 
 SW.-dand N. a SE. 4 By Sec. 2, T. 13 ‘4X, R. We encom land district, 7 
| Washington. 

'- September 14, 1887, Solon Allen filed affidavit of contest seoainist said 
_ entry, alleging | abandonment. | 
January 5, 1891, as a result. of said contest, your: “office canceled | 


i. - Mauerman’s entry ana Allen was allowed thirty days within which » 


exercise his preference right. ; 
February 3, 1891, Allen waived. his pieraibe right and the | same: 

day Robert L. Baler made homestead entry for the land. oo 
October 4, 1895, Mauerman filed affidavit of contest agaiust Byers et 

entry, alleging among other things that he had continuously resided on 

- the land in controversy since October, 1883; that because of his resi- 

dence on said land at date of Baker’s entry he had a superior right 

7 thereto over all others exceph, Allen, and. Hoe unety days in which to | 
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assert “said right; that. Baker i is not now residing g on the land aud has 


never resided thereon for the purpose of making it his homes. and that 


‘Baker’s entry was made in collusion and for speculative purposes. 
The local office rendered decision, after hearing, recommending dis- 
missal of Mauerman’s contest and that Baker’s entry remain intact. 
| October 20, 1896, your office affirmed the action of the local. ee , 

| holding among other thin gs— | 
Mauerman’s contention, that because he was a settler re posiding on the: land | 
when Allen’s preference right to make entry had expired, he was entitled to make 
- entry over every one else, was not sufficient for a cause of action in the face of an . 
intervening claim, unless he had made application to enter, alleging prior settle- - 

- ment, or filed an affidavit of contest alleging that fact, within three months from ' 
the date the land again became subject to entry. — | as 


| Your office also found that Baker has practically mais ne land. his © 
home since July 11, 1891, and that the charge of collusion =e him 
had not been sustained. | 


July 26, 1898, the Department concurred i in 1 the ¢ finding of your ofiee 7 7 


Snel ane as. follows: 


The record in this case fully sustains the eee of facts by your office. Mauer- ; 


man’s entry was made June 2, 1883, and was canceled January 5, 1891. Baker’s 
entry was made February 3, 1891, the day on which Allen’s-preference right expired, _ 
and Mauerman did not contest the same until October 4, 1895, On account of his 
failure to thus take earlier action, he forfeited whatever rights he might otherwise | 
have had by reason of his alleged settlement claim. and All en 8 failure to exercise his 
preference right. . . 

‘Mauerman has now filed : a motion Oe areview in which it is alleged, | 
substantially, that he was residing on this Jand at the time his entry 
was canceled and at the time Baker made entry; that such residence 
constituted notice to Baker of an adverse claim; that he had a supe- 
rior right for ninety days to file on the land over every one except 
Allen, and Baker therefore made his entry subject to Mauerman’s right; 
that Allen waived his preference right and Baker was allowed to make 
entry within the thirty days allowed Allen to enter, therefore Mauer- 
mau was not compelled in order to preserve his right to file contest. 
against Baker within ninety days, but could do so any time within the 
period allowed the latter to oifer his final proof, or protest against the 
allowance of said proof, on the ground that Mauerman was living on 
the Jand when Baker made entry and that Baker had knowledge of 
Such residence. It is therefore contended that the Department erred 
in holding that. Mauerman forfeited any rights he may otherwise have 
had by the delay in filing his contest. | 

It will be observed that while Baker’s entry was made within the 
thirty days allowed Allen to exercise his preference right, it was not 
‘made until after Allen had waived: said right and therefore at a time — 
when the land was subject to-entry. If Mauerman therefore had any 
_ Superior right by reason of his settlement at the time Baker made entry 
that would defeat said entry, it was incumbent upon him to assert said 

21673—VOL at —38 | : 
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right within the statutory period. And the fact that Baker made entry 
_ within the thirty days allowed Allen to enter can not be offered as a 
- proper excuse for his failure todo so. Under the homestead law an 
intervening adverse claim defeats a settlement right if not asserted 
within three months from date of settlement. In this case Mauerman 
had. been successfully contested by Allen on the ground of abandon-. 
ment. Hence he had no right except what accrued to him by reason 
of Allen’s failure to exercise his preference right, and was not entitled 
_to credit for his residence prior to the time Allen waived said right. 
He can not therefore justly claim greater privileges in the face of an 
adverse entry than a regular settler who must, at the risk of losing his 
right assert. the same within three months from date of settlement. 
: See case of Burrus v. Cantrel (15 L, D.,397), wherein it is held (syllabus): : 
A contest, based. solely on an alleged prior settlement right, to be effective as 
against a subsequent entry of record should be brought svithin ue ones provided 
- by law for the assertion of settlement claims. . . 
7 See also cases of Rumbley v. Causey (16 L. D. 266), and Huntsbanger 
-y, Hickman (Id. 270). | 
. Mauerman not only did not contest Baker’s enue within the dines 
months required, but did not file his contest for more oe four years — 


' after said entry was made. 


; ee motion for review is 3s hereby denied. 
| SETTLEMENT RIGHT—UNSURVEY ED LAND=DESERT ENTRY. 
LONDGREN 2. RUDELLAT. 


A settlement claim, on unsurveyed land that is subsequently included within the 
desert land entry of another, will defeat the preference right of one who success- 
fully nee said entry, if duly asserted on the survey of the land. 


Secretary Bliss to the Conisane of the General Land Office, November 
(Se VisP 3) a 9, 1898. (OC, WEP.) 


The case of Andrew Londgren against Dominic Rudellat involving 
' the S. 4 of the NE. 4 and the N. 4 of the SH. ¢ of Sec. 1, 1.2 5., BR, 1&E., 
Salt Lake City land district, Utah, has been examined. | 

- December 27, 1886, Miner H, Sanders made desert inde entry of | 
said land, then nientveved: This entry was canceled by relinquish- 
ment, December 13, 1889, and on the same day Julius ©: ‘Brown made 
desert land entry of the same land. | 
 . August 14, 1893, Dominic Rudellat filed all aflidavit of contest, 

attacking Brown’s entry. A hearing was held September 28, 1893, 
when Londgren, claiming to be a settler on the land, filed an appli- 
cation to be allowed to intervene. and protect his settoniiit claim. 
The jocal officers denied this motion. Londgren did not appeal, AS” 
the result ot the contest, Br own’s entry was canceled, May. 11, 1894. 
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May 22, 1894, Londgren filed a protest against the allowance of entry | 
| by Rudellat, allceine that he (Londgren) was an actual settler on the 

land. May. 25, 1894, Rudellat filed his. desert land application for the 
said tract, together with lot No. 2 of the same section. The local offi- _ 
cers rejected this application because the plat and affidavits showed | 
that a portion of the land Had been: plowed and was under nee 
Rudellat appealed. | 

Your office, J uly. 24, 1894, declined to render a Ancien: on said 
appeal until after the land was surveyed, and, N ovember 22 , 1896, the. | 
Department held that your action was proper. | 


The record shows that the plat of the eaten was s officially. filed - i“ 


May 20, 1895, and that on the same oy, Londgren filed his homestead 
application for the said 8S. $ of the NE. 4 and the N. 3 of the SE. 4 

A hearing was ordered by your. office to determine the, sonfliotilie 
rights of the parties, and was held June 18, 1896. The local officers 
found in favor of Londgren and recommended the rejection of Rudel- 
lat’s application and the allowance of that: of Londgren. omngenal 
appealed. ; 
_. Your office affirmed the judgment of the peal officers, saying: 


The evidence sustains your findings of fact. Londgren, with the intention of 
making a homestead entry of the land,,settled on it in 1887. The public survey of 
the township had not been made when he settled, and when it was made he found | 

that his’ cabiu was about. thirty feet off the land which he claimed. He at once 
moved it on the land. From the time of his settlement to.the date of the hearing 
he resided in said cabin, cultivatiug and improving a portion of the land. He has 
exercised good faith and attempted to protect ‘his oom rights, even before the: 
land became subject to homestead entry. i = 
_.Unsurveyed land can be entered: uuder the desert land laws, but not ander the 
homestead laws, and, although Londgren was a bona fide settler on the land when 


Sanders’ entry was canceled, he could not assert his right by placing. his claim of 


record, ‘and the same was true when. Brown’s entry was canceled on eats 
- contest. : 

. Londgren was a settler on the land long before either Brown or Rudellat claimed 
it, and in my opinion his settlement claim is superior to the preference right claim 
of Rudellat. ; 


- Rudellat appeals to the Depa tment. , e io. & : 

There is no error in ‘your office decision The fact that Londgren 
built his cabin about thirty feet from the east line of his claim did not 
defeat his claim to the land, as the evidence shows that upon the dis-. 
covery of his mistake, he immediately removed it.to his claim and con- 
_ tinued his residence therein. (Smith v. Brearly, 9L. Di, 175; Staples», | 

Richardson, 16 L. D., 248; United States v. Montoya, 24 L. Ds 52.) 

“The decision of your office, rejecting Rudellat’s application to. enter 
said land under the desert land Jaw and allowing Londgren’s home- 
stead application for the same, is accordingly affirnied. : 
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) HOMESTEAD ENTRY—MINOR HEIRS. : 
ROoNEY v. BoURKr’S Hzrrs. 


On the death of a vgmeseae eae leaving minor nee the wife having pre- -- 
viously died, such heirs are entitled to patent, on proof of compliance with law 
. onthe part of the entryman up to the time of his death, the fact of aaa) at 

~ such time, and the death of both parent, : | 


. “Seoretary Bliss to the Commissioner of the General Land Office, November 
(8. VP.) - oh Se 10, 1898. "te ioe (E, BB.) 


This case arose upon the contest of Samuel « Je Rooney, JT, against: 
the homestead entry made January 10, 1893, by John ©. Bourke, for 


-* Jots 1 and 2 and the S. $ of the NE. 4, Sec, 6, T. 20 S., B. 64 W., Pueblo, 
. Colorado, alleging that said gale nan died April 8, 1894,’ and that 


prior to his death he did not reside upon the land except for a short 
time in the summer of 1893; that no member of his family has ever_ 
established a residence eieon. and has uever cultivated said land; 
aud that the entry was not made in good faith for the purpose of resi- 
dence and cultivation, but for speculative purposes. -Service was made 
upon Geoffrey R. Bourke, administrator of the estate of the entryman 
and guardian of his minor heirs. 

The local officers made no finding of fact, but aecided that from an 
examination of the testimony the claimant ‘failed to comply with the. 
requirements of the homestead law in the matter of residence upon 
and cultivation of the tract embraced in his entry. | | 

Upon the appeal of the heirs of Bourke, your office found that it was 
shown by the testimony that the entryman established residence on 
the land in February, 1893, and built a comfortable two-room house and 
-a stable; that he contracted for the digging of a well, which was dug to 
the depth of forty feet, when the party engaged in digging it quit; that 
he had various articles of household furniture in his house, which he 
occupied until April 1, 1893, when, on account of a hemorrhage of the. 
lungs, he removed to a neighbor’s house, where he staid a week, until 
he had recovered sufficiently to return to his clain. About the middle 
of October, 1893, he had another hemorrhage and was then taken to 
a neighbor's house, from whence, on or about November 11, he was 
removed to a hospital in Pueblo, where he died April 8, 1894. 
_ Your office determined from the facts that the entryman had com- 
_ plied with the homestead law in good faith up to the time of his death, 
aud it appearing from the record that the only heirs of the said Bourke 
were his three children, Walter, Cecil and Olive, aged, respectively, | 
twelve, eight and six years, his wife (their mother) having died in 
1889, you decided that under the rule in Curran v. Williams’ Heirs (20 
L. D. , 109) they were entitled to patent upon submission of fival proof 
in reas form showing compliance wath the. law em use entryman and 
the death of both parents : | , 
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From this decision the contestant has appealed, viene ‘the follow- . 
ing grounds of error: .— | | | 
1. In holding that the register and. receiver a not made a proper finding of facts 
under Rule 44, of the Rules of Practice; and holding that the opinion of the local 
. officers set out only “a conclusion of law. not @ findiug of fact.” | 
2. In finding from the evidence that claimant, prior to his decease, doimpited with 
the requirements of the homestead law in the matter of POSTCLEMCE, cultiv ation and 
improvement of the land. 7 | 
3. In failing to find from the evidence that after claimant’s decease and down to 
date of the contest there was no. compliance with the law by claimant’s heirs or 
legal representatives in the matter of cultivation, use, or improvement of said land, 
4. The decision is contrary to the evidence. 
5. The decision is contrary to lnaw.: - 4 : | 
_. There is no error in your decision. The local officers’ decision was a 
mere conclusion of law based upon no finding of fact, but your office, 
_ in the proper exercise of a jurisdiction vested in it be law, examined — 
the téstimony, and upon a finding of fact which is fully sustained by 
the testimony, held that the entryman had in good faith complied with 
the law up to the time of his death. and that the right and fee in said 
land intired to the benefit of his minor children without being required | 
to make further compliance with the homestead law as to matrereyement 
and cultivation of the tract. 
The only ground upon which any auestion as to the bona fides of the | 
entryman could be maintained is the absence of cultivation of the tract. © 


But it is shown that the land. is arid in character and will not produce aie, 


crops in ordinary seasons without irrigation. It can be used profitably 
for stock raising if water is secured, and it was evidently his purpose 
to supply water for this purpose froth wells which he failed to have dug. 
before his death. The condition of his health during the short time — 
intervening between the date of his entry and his death would not. . 
permit of much effort at improvement in this respect, but in view of his 
efforts in this direction and of his expressed wish and hope that. his. 
health would be sufficiently restored to enable him to return to the 
claim, such failure does not furnish sufficient ground to impeach his 
good faith. 
Your decision is affirmed, - 


SETTLEMENT RIGHTS—SOLDIER’S HOMESTEAD DECLARATORY STATE- — 
Se: 


JARED vy. REEVES. | 


A soldier’s homestead declaratory statement does not segregate the land covered 
thereby, and is therefore not subject to contest, hence the proper method of 
asserting a settlement claim adverse thereto is by gs ae to ee entry 
within the statutory period after settlement. 

While a homestead declaratory statement is no par to the allowance of an adverse 
entry, such entry is however made subject to the subsequent assertion of rights © 
under said declaratory statement, and if entry is made thereunder, the interven- 

ing g adverse entry 1s cxelnded by operation of law, _ i 2 
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On the allowance of a Homestead entry, ised on .a prior declaratory Statement, 
where there is an intervening adverse entry of record, the local office should at 
once advise the intervening entryman of such action, ‘and give ‘bin opportunity 
to assert whatever tights he may have in ‘the premises. 


- One who files a soldier’ 8 declaratory statement. will not be heard. to allege settlement 
prior thereto, if he fails to assert his settlement claim within thr ee months from 
the date of the alleged settlement. 7 | 


| Seoretar y Bliss to the Commissioner of the General Land Office, Niwamitiex 
(S.V.P) Ht 189B | (W.AL E.) 


7 The record in tha case of John J ared v Samuel Reeves, involving | 
the NE. 4 of Sec. 19, T. 20 N., RB. 8 W. , Enid, Oklahoma, Jand district, a 
shows the foNowing state of. facts: a 

| November 3, 1893, Reeves filed. ‘adidiens aeclaeatoe: stnonient for 
the above- described tract, anon: which he made homestead. entry March 
13; 1894, . | : 
7 “December. 13, 1893, Stee ineeoee faa filed his. aeclaracory statement, 
‘but before he. had made entry thereon, Jared filed homestead applica- 
tion for the same. land.. Owing, however, to the press of business in the 
local office, the receiver’s receipt was not peeuet. and the nny made of 
record autil December 18, 1895. . | 

April 17, 1895, Jared filed: affidavit of contest against Reeves’ ee 
alleging prior séttlement. 

A hearing was duly had and resulted in a , deciston by the local otfi- 
cers recommending that Reeves’ entry be canceled. | 
_ On appeal, your office affirmed the decision below, bh Reeves 
filed further appeal to the Department. 3 
. The first question to be considered is whether Jared’s contest, on the 
ground of prior settlement, was filed in. time. 

He alleges settlement September 16 , 1893, but. his affidavit of contest 
was. not filed until April 17, 1895, nineteen months after the date of 
his alleged settlement. Within fies: months from the date of his 
settlement, however,. he filed his homestead: application for the land 
and this application was allowed and placed of record. This was the 
only way in which he could assert his settlement rights within the — 
three months allowed him by law, as Reeves’ declaratory statement — 
did not. segregate the land and was therefore not subject to contest. 


(Lachapelle v. Herbert, 18 L. D., 494.) While this entry remained of A 


record it eftectively protected his ‘settlement rights, notwithstanding 
' the fact that in his Bomestoad papers he made 1 no apeie allegation of 


a settlement. 


. This entry ‘was, however, sabjece ea eedes ines statement | 


-and was excluded by operation of law when Reeves made homestead — : 


entry, on March 18, 1894, upon said declaratory statement. On page | 
23 of the General Cir cular of 1896, it is said: 7 


. Following the accepted practice in pre- emption cases, the filing of a aocangaty 
statement will not be held to bar the admission of filings and entries by others; but 
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_ any person aaehie Sate y or claim during the period allowed by law for entry of the 
soldier will do so subject to his right; and the soldier’s application «when offered | 
within such time will be allowed as a matter of right and purele to exclude Ho 
intervening claim. 


_ Reeves was entitled, th en, to have hig homestead application aera 


and placed of record when presented, but J ared also had some claims - 


to consideration. It was the duty of the local officers, immediately’ 
upon the allowance of Reeves’ application, to notify J ared of the action | 
taken and give him an opportunity to assert whatever rights he might 
have in the premises. Jared would then have had a reasonable time 
in which to institute a contest against Reeves’ entry on the ground of 
prior settlement. It does not appear, however, that any such notice | 
was ever served upon. Jared, and it must therefore be held that he is 
not in default in the matter of instituting his contest within the proper — 
time. This brings us to a poet version of the LoPnnOny. submitted at : 
the hearing. | | 
- The record shows that J ed Sault ‘he tract in seneene. abode 
_ ten mintites past twelve on. September 16,1893. Heimmediately hung 
& flag on top of a bush and spent the balance of the afternoon looking 
for corners, The next morning he threw up a mound and run the lines 
and about noon he started to Hennessy to get provisions and bedding. 
- Before leaving he employed aman to begin a weli on the land.. Sep: 
_ tember 19, 1893, he returned to the land and commenced getting out 
logs to build a house. He completed his house and moved into it in 
November 1893. Prior to that time he had been sleeping in a rude tent : 
which he had made with poles and pieces of wood. In March 1894, 
he built another house. At the date of the hearing his improvements 
consisted of a house sixteen by eighteen feet in size, connected by an. 
open hallway with another house twelve by fourteen. feet in size; a well, 
stable, cave, fifty acres in crop, and forty acres enclosed for a pasture, 
~ He has resided continuously on the land since September 1893, 
Reeves claims to have settled on the tract in question September 16, 
1893, prior to Jared’s settlement. In the recent case of Thomas v. Reed | 


et al, (27 L.-D. , 532) it was held that where one who files a soldiers’ 7 | 


homestead declaratory. statement is also the prior settler, he may, at 
his election, make such settlement the basis of his right.to the land by 
- making application for the right of entry under the act of May 14,1880, 
or he may permit the time fixed by said statute to expire and then mile 
entry under his declaratory statement. In the former case his tight 
relates back to the date.of settlement, and in the latter to the date of 
filing declaratory statement. In other words, a soldiers’ declaratory — 
statement is no protection to a settlement. claim, and one who wishes: 
to. take advantage of a settlement right must apply to enter, or to con- 
test an intervening entry, within puted months from the date of the | 
| alleged settlement. ; 

Reeves did not make oe until March 13, 1804, oo six x months 
after the date of his alleged. settlement. His right eae then, not. 
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from his settlement but from the time of filing his : declaratory state- | 


ment. 
The testimony early. shows ‘iat Jared settled upon and pean 


improving the land prior to the date of Reeves’ declaratory statement 


and that he has followed up his settlement by the establishment and 


‘maintenance of a residence in good faith. 


Your office decision is accordingly affirmed, and Reeves’ entry will 
becanceled. As it appears that J ared’s entry ae never been formally 
- canceled: on the records of your office, said entry will be held intact, — 

subject to comphance with law. _ : 


REPAYMENT—REVAINQUISHMENT. | 
FRANCIS H, HAsTon. 


7 The fact that the United States has no title to a tract of land embraced within an 
= entry at the date of its allowance and subsequent relinquishment, does not war- 
rant repayment, where the relinquishment is solely due to the entryman’s inten- 
tion to abandon the land, and relinquish all rights under the entry, and not to . 
any mROm AES or belief on his part that the entry could not be confirmed. 


Seoretary Bliss to the Commissioner of the General Land Office, November . 
(S. V. P.). , 11, 1898. (KE. F. B.) 


This case comes before the Department upon the appeal of Francis © 
E. Easton from the decision of your office rejecting his application for 
repayment of fees and commissions paid by him on homestead entry 
made December 9, 1897, for the SE. 4 of Sec. 31, T. 130 N., R. 47 W., 
Fargo, North Dakota, which was canceled upon relinquishment June 
7, 1881. 

From the facts set forth in the decision of your office it appears that 
the tract in controversy is part of an odd section of land within the six 
mile limits of the grant to the St. Paul, Minneapolis and Manitoba 
_ Railway Company, lying outside of the limits of the State of Minnesota. 


Prior to December 22, 1890, the Department held that said company’ ; 


was not entitled to any lands lying outside of the limits of said State, 


f although within six miles of the line of road as definitely located, and 


hence entries were allowed of the odd sections of land within said six 
mile limits, lying outside of the State of Minnesota, in that part of the 
Territory of Dakota which is now the State of North Dakota, after the 
ri ight of the railroad company had attached. under its erant. — 
‘Subsequently the question as to the railroad company’s right to the 
odd sections of land lying g within the six mile limits of the line of said 
Toad as definitely located and outside of the State of Minnesota, came 


before the supreme court in the case of St. Paul, Minneapolis and Mani- 


toba Railway Co. v. Phelps (137 U.S., 528), and it was held that said — 


— grant took effect when definitely vented: ‘upon all lands within the pre- 


scribed limits, whether in the State of Minnesota or within the limits 
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of the Territory of Minnesota, as they existed i in 1851, which embraced | 
the tract in controversy. 

- After this decision Congress er an act a the relief of the settlers 
upon said lands (27 Stat., 390), which authorized the railroad company 
to reconvey to the United States all of such odd ‘sections as had been 
purchased; claimed, occupied and improved prior to J anuary 1, 1891, 
~ and to select an. equal quantity of land in lieu thereof. It farther aN 
vided that the right, title and interest to said tracts of fand shall revert — 


to the United States as if no right thereto had ever vested in the rail- 


road company, and that all qualified ‘persons who had occupied and 
made improvements on said lands as therein provided, or who had pur- 
chased said land in good faith, their heirs and assigns, shall be per- 
mitted to perfect their titles io said Jands mente to aul as if said i 
grant had never been made. 

The company accepted the provisions of aid act and soceuseyed to 
the United States all Jands coming within the purview of said act, 
which confirmed to the patentee all lands for which the United States 
had issued pateiits. 

The entry of Easton for the. tract in. controversy was welantanly 
relinquished by him June 7, 1881, and the next day it was entered by 
R. H. Deyoe, upon which final certificate and patent issued, and said 
patent was confirmed by said act of August 5, 1892, above referred to. 

In view of the fact that the United States had no title to the land in 
1879, the date of the entry by Easton, or in 1881, when he relinquished 
it, and could not therefore convey the title, he applies for repayment of 
the fees and commissions paid ‘by him upon said entry, under the second 
section of the act of June 16, 1880 (21 Stat., 287), which is as follows: 

In all cases where homestead or timber-culture or desert-land entries or other 
entries of public lands have heretofore or shall] hereafter be canceled for conflict, or 
where, from any cause, the entry has been: erroneously allowed and cannot be con- 
firmed, the Secretary of the Interior shall cause to be repaid to the person who 
made such entry, or to his heirs or assigns, the fees and colmissions, amount of 
purchase money, and excesses paid upon the same upon the surrender of the dupli- 
cate receipt and the execution of a proper relinquishment of all claims to said land, 
whenever such entry shall have been duly canceled by the Commissioner of the 
General Land Office, and in all cases where parties have paid double-minimum 
price for land which has afterwards been found not to be within the limits of a rail- _ 


road land grant, the excess of one dollar and twenty-five cents per acre shall in like _ 


manner be repaid to the purchaser thereof, or to his heirs or assigus. 


As the United States had no title to the land when the entry of 


“.. Kaston was made, it is evident that.said entry was erroneously allowed, 


and as the Darton States could not convey to Easton a title to the laud 
up to the time when he relinquished his entry, it could not’be confirmed — 
by the United States, and hence the application may come within the © 
strict letter of the law. But the statute must be construed with refer- 
ence to the spirit and reason of the law, and can not be invoked to 
aid in securing benefits that were evideutly not contemplated by the. 
statute, even though they come within the strict letter of the act. i 
: (Black on In ay etation, ‘Section - 29.) : 
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In the case of Holy Trinity. Ch nite: v. United States (143 U.S, 
457-8), the court, in construing the “Alien Contract Labor Law,” sald: 

It must be conceded that the act of the corporation ig within the letter of this’ 
section, for the relation of rector to his church is one of service, and implies. labor 
on the one side with compensation on the other. 

But it was held that the spirit and intention of the act ast control ) 
against the strict: letter: “a 8 | 

It is a familiar rule, that a thing may be within the letter of the statute and yet — 
not within the statute, because not within its spirit, nor within the intention of its 
makers... . This is not the substitution of the will of the judge for that of the 
legislator, for. frequently words of general meaning are used in a statute, words 
broad enough to include an act in question, and yet a consideration of the whole 
legislation, or of the circumstances: surrounding | its enactment, or of the absurd | 
_ results. which follow from giving such broad meaning to the words, makes it unrea- 
sonable to believe that the legislator intended to include the particular act. . 
| ‘This rule of construction, of general application, applies with oT iar 
force in. the construction of acts. for relief, for the reason that the 
surest guide to the interpretation of every remedial statute is found i in 
the remedy or relief that the act was intended to effectuate, and to this 
end it will exclude all cases not coming within the,intent and purport 
of the act and include all cases coming within the spirit, although not 
within the letter of the statute. ‘That which is not within the relief to 
be afforded, is not within the statute, even though it be within the 
letter. (Sutherland on Statutory Construction, Sec. 411.) 

The plain and evident purpose of the act was to provide for the 
repayment of fees and commissions and amount of purchase money 
paid on entries which were canceled through no fault of the entryman, 
oF at his instance, but solely because the United ‘States could not con- 
firm the title. It was not contemplated.that the benefits of the act 
should be extended to persons whose entries were voluntarily relin- 
quished, not because of the inability of the United States to confirm 
the title, but because of ‘a plain and. manifest purpose on the part of 
the entryman to abandon the land and to pounaaies an entry which he 
did not desire to complete. : 

“The evil or mischief etrowing out of thie erroneous action of the 
United States. in allowing entry of this land, which it could not con- 
firm, has been remedied Rye the act of. erat 5, 1892, gone the 
title to the entryman. | | 
-. When the entry of Easton was ‘allowed, ‘and when. his alincaiah: 
- ment was filed, no doubt was: entertained as to the right of the United 
States to sone the entry. These lands were treated by the Depart- 
ment as public lands of the United States subject to entry, and every- 
one acted upon this belief. Easton could have perfected. his entry and 


secured a patent for the land, which was afterwards issued to Deyoe | | 
‘upon his entry made the day after the cancellation of Easton’s entry. 


upon his voluntary relinquishment. That he did not complete his 
entry and obtain a patent, was not through any fault of the govern. 
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‘ment, but. solely becauise of his intention to abandon the land and 
| voluntarily relinquish all rights under his entry. His action would 


-~ have been the same if the United States had the full and complete 


title to the land, because it was not controlled by any knowledge or 
belief that the entry was erroneously allowed and could not’ be con- - 


| firmed. All persons acted upon a belief to the contrary and with such 


_ impressions as to the right of the United States to allow these lands 
‘to be entered, Haston could have reimbursed himself -for his im prove- 
ments -and the expense attending his entry, as doubtless he did, ~ 

through the sale of his relinquishment,’ To extend the provisions of | 

the act to such cases would be to confer. benefits where no loss had . 
been sustained through the fault of the government and hence: no 

' such relief could have been contemplated by the statute. 

| The aeerion of: your office i 1s ela 


INDIAN LANDS—4LLOTMENT—RELINQUISHMENT. : 
SPALDING ET. AL, v KINNEY BT AL. (ON REVIEW). 


When a an Indian allottes haa relinquished his aiiotment, and his relinquishm: ent has. 
been accepted by the Department, applications to enter the land SO released 

may be Teceived and allowed, ues the Indian Syren cere poe and 
- occupancy of the land. 


| Secretary Bliss to the Commvissioner sé the Conard Dana O fice, Septeinber | 
(W.V.D.) 86, 1898, | (G. C, BR.) 


Clyde Hi. Kinney and James Ww. Sanford have filed biel joint motion - 


_ for review of oe ae decision of July 8, 1898 (27 L. D., 150), 
involving the NW. 4 of the SW. 4 and the S. 4 of the NW. 4 and lots © 
2, 3, 5,6 and 7, See. 28, T. 103 Ne R. 72 w., Chamberlain land district, 
| South Dakota. | ) 

The Department aivactea: that the entries of ee and. Sanford | 
(described in said decision). be . canceled, and that Frank L. and. 
William C, Spalding be allowed to enter the land, their respective 
entries of the parts thereof being duly described. | 

The principal points raised in this motion were considered ue passed 
upon in the decision complained of. | -_ - 

No entries will be allowed upon lands “in. the’ possession, occupation : 
and use of Indian inhabitants or covered by their: homes or improve- 
ments” (General Land Office Circular 1895, p. 80). When, however, the | 
Indian allottee has relinquished his allotment and his relinquishment 
has been accepted by the Department, applications to enter the lands | 
may be received, and upon the Indian surrendering the possession and 
occupancy of the land, in pursuance of his pebion, ete. , the. application | 
to enter may then be accepted, - a8 

In the PeCIsIOn complained of it was. not intended to h old that lands. . 
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In the possession or r oceupaney of ati ‘ddan allottee are subject to n entry, 
But it was then known that the Indian had represented to the Commis- | 

sioner of Indian Affairs that he was “ wholly dissatisfi ed with his allot- 

ment;” that he could speak, read and write the English lan guage; that 

. he ind relinquished the allotment and formally and knowingly. acknowl... 
edged that act before the allotting agent. ‘It is not claimed: that the | 

Indian’s occupancy was in any manner. inter fered with. 

The Commissioner of Indian Affairs submitted to the nop en 
all the faets connected with the relinquishment, and recommended its 
acceptance, and the same was, on September 9, 1895, duly accepted. 
This act of the Department in accepting the Tndian’ s relinguishment | 
had the effect of releasing the land from. its former condition, and it 
became and was from that date public land. By the same order the | 
Indian was given the privilege of taking other lands, The subsequent 
notation on the records cancelling the allotment was only the carrying 
out of the judgment of the Department theretofore rendered. 

Again, the Indian is not complaining that his occupancy of the allot- 
ment was in any manner interfered with by the action of the Depart- 
ment, and so long as there is no complaint from that source, and it 
appearing that the action of the Department was strictly in pecoroauce 
with his petition, others have no right to complain. 

Upon due consideration of all that is said in the motion and accom- 


panying argument, no sufficient a apPeRr for disturbing said gas 


decision. 
The motion 18 therefore denied. 


PRIVATE CLAIM—SMALL HOLDIN G—HOMESTEAD. 
APODAGA ET Ae: V. MULLIGAN. : 


Under the provisions of seston 8, ace of J nly 22, 1854, a private land claim filed with 
the surveyor general operates to reserve the land covered thereby from other 
appropriation until disposed of by direction of Congress, and. the repeal of said 
section by the act of March 3, 1891, does not annul such a reservation in. force 
at the passage of said act. | 

The right of a ‘small holding” Peres land claimant to perfect title ander the act 
of March 3, 1891, is not defeated by a prior homestead entry, where at the time 
of said entry, and long prior thereto, said claimant was in actual possession 
under color of title, of | which fact, the entryman had full knowledge. 


Acting Secretary Ryan to the Commissioner of the General Land Office | 
M. V.D.) = November 19,1898. | (EL BB, J.) 


| Sheldon H, ‘Mulligan oe appealed from iis asco ‘of your oftice, 
dated September 26, 1896, holding for cancellation his homestead entry — 
No. 2379, made June 12, 1885, under which final certificate No. 1395 
issued June 16, 1887, for ie S. 3 0f the SW. 4 of the W. g$ of the SE. 
4 of See. ce T. 10 N., R. 3 E,, ‘Santa ue) New Mexico, land a, as 
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to so much of the land embraced therein as is. ‘covered by the small 


holding claims of Francisco Apodaca y. Molina, Plutarco Luera and 
‘Neill B. Field. Several errors of law and of fact are assigned in the | 


appeal, all of which have-been duly considered. | 

The tracts embraced in these small holding private land fine are 
within the territory ceded by the Republic of Mexico to the United - 
States by the treaty of Guadalupe Hidalgu concluded February 2, 1848 
(9 Stat., 922). Provision for the entry of such claims is made by ‘the 
ssventeenth section of the act of March 3, 1891 (26 Stat., 862), as 
amended by the act of February 21, 1893 (27 Stat., 470). Your office . 
decision finds that Mulligan knew of the claims of the above named 
claimants “and that in order to secure patent without objection on their 
- . part, he promised to convey to them the tracts claimed by them,” and 
it therefore holds that his entry “(as to the NW. 45SE. 4 of said sec- 
tion was not made in good faith, inasmuch as an agreement in contra- 
vention of Sec. 2290, U. 8. Revised Statutes, has been made by Mr. 
Mulligan, said section prohibiting any agreement by which: the title to 
a homestead may inure in whole or in part to any other person;” and 
accordingly reverses the decision of the local office, dated February 20, 
_ 1896, favorable to Mulligan, and holds the entry for cancellation to the 
extent Stated. above. 

The small holding claims of Apodaca, Luera, and Field, Nos. 1261, 
1258 and 1256, respectively, were filed March 2, 1893, within the time 
allowed by the last mentioned act. They aggregate 165.8 acres, but 
they only conflict with Mulligan’s entry as to the NW. 4 of the SE. 4 | 
of said section, of which forty acre tract they include: all but 3.07 , 
acres, A hearins to determine. the rights of the respective parties to 
the land in conflict was directed by your oifice, October 19,1895. Pur- 
suant to such direction a hearing was ordered October 25, 1895, and 
had in December, January and February, following, all the parties 
appearing, resulting in the decisions of the local office and your office 


- as above. stated. On July 6, 1896, each of the said small holding: 


claimants offered final proof under the seventeenth section of the act 
of March 3, 1891, supra, as amended, which was thereupon, in each 
case, by the local office “suspended in part for conflict with the 
Antonio Sandoval.or Las Lagunitas grant, and rejected in part for 
conflict. with homestead entry 2379 of Sheldon H. Mulligan.” Each of 
the said claimants appealed from this action. ‘These ares have not 
been considered by. your office. : 

A careful examination of the evidence. does ie in the opinion ee = 
the Department, sustain the conclusion reached by your office that 
Mulligan entered into an agreement to convey, after patent, part of 
the land embraced in his entry. Such an agreement, after the submis- | 
sion of final proof, does not vitiate an entry. The conversations 
between Mulligan and Apedaca and Luera in which it is alleged that . 
Mulligan promised to convey to them the lands claimed by them, 
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3 respectively, in ‘consideration of. fheie offering ho opposition to hig | 


entry, are not shown to have occurred - until after Mulligan had 


received his final certificate. Mulligan denies any such promise at. 


any time, testifying that he only told them that if the land was theirs 


he did not want it, but if it was government land he wanted. it. If. 


there was no other nies aon: to Mulligau’s entry save only this alleged 

agreement, the Department would sustain the entry. But there are 
objections to his entry, as to the land in controversy, which seriously 

‘impugn its validity as against the claims of Apodaca and others. 
_ It appears that the land in controversy is within the limits of a. 


‘claimed Spanish or Mexican grant. to Antonio Sandoval, file No. 207, 


reported number 154, otherwise known as the Las Lagunitas. grant. 


The records of your office do not show the precise date when: the claim | 


on account of the said grant was filed in the office of the surveyor gen- 
eral of New Mexico, but they show that of the four Spanish or Mexican 
private land claims which were-filed in said surveyor genecral’s office 
during the fiscal year commencing July 1, 1886, and ending June 30, 


(1887, the Las Lagunitas claim, was the third in order of filing, and that 


the fourth, being file No. 208, claim of Nicholas Duran de Chavez, was 
filed on April 11, 1887. The Las Lagunitas claim was therefore filed 
between July 1, 1886, and April 11, 1887, inclusive. In a letter to Mul- 
ligan, dated January 5, 1895, the surveyor general of New Mexico states 
' that the claim was filed in that office March 21, 1887, which is probably 
the correct date. 
‘The claim was never presented to. Oenaress under the eighth section 
of the act of July. 22, 1854 (10 Stat., 308), nor has any petition for its 
confirmation been filed in the court of oo land claims under the act 
of March 3, 1891, supra. _ ; 3 
The said townshic was surveyed in 1881, ‘The lands embraced 1 in the 
said small holding claims are shown to have been in the actual contin- 
uous possession of the claimants thereof and their ancestors, grantors 
or lawful predecessors in title since long prior to the date of the treaty. 
of Guadalupe-Hidalgo. During all that time the homes of the claim- 
ants or their ancestors or predecessors, in title have been established 
thereon and the lands used and occupied by them for general farming 
‘purposes. Mulligan settled and established residence July 8, 1885, on. 
land included in his entry and adjacent to that in controversy, and con- 
tinned to live thereon and improve the same until he made his final 


proof, but he has never had possession of the land in controversy. At 


and prior'to the entry of Mulligan the land in controversy was all, or 


nearly all, within the fenced enclosures of the small !:olding claimants, 
and he made lus entry with knowledge of their oe to the land and 


of their possession thefeof, 


In Articles VIII and IX of | the tr euty: of iGussatage Hidalgo. supra, | 


| the United States pr omised and agreed to protect the property rights 
of every ane both of resident and pon- pestoeny Mexicans. By section 


“a 
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| eight of the act of July. 29, 1854, supra, it was made the duty of the 
surveyor general of New Mexico, under instructions. to be given by the 
Secretary of the Interior— | 
+o ascertain the: origin, nature, character and extent of all claims to inna under the 
laws, usages and customs of Spain and Mexico; and, for this purpose, may issue 
notices, summon witnesses, administer oaths, and do and perform all other necessary 
acts in the premises. He shall make a full report on all such claims as originated 
before the cession of the Territory to the United. States’ by the treaty of Guadalupe 
Hidalgo, of eighteen hundred and forty-eight, denoting the various grades of ‘title, 
with his decision as to the validity or invalidity of each of the same under the laws, 
usages and customs of: the country before.its cession to the United States, 
It is further ‘provided i in the same section that: the reports of the | 
_ surveyor general— . ; oS 
shall be laid before Congress for such eatiou thereon as may ie deemed just and 
proper, with a view to confirm bona fide grants, aud give full effect to the treaty of 
eigteen hundred and forty-eight between the United States and Mexico; and, until 
the final action of Congress on such claims, all lands covered thereby shall bereserved | 
» from sale or other disposal by the government, and shall not be subject to the dona-" 
- tions granted by the previous provisions of this act. 


_ Construing together the provisions of said section: eight and of the. 
act of March 3, 1891, relative to the reservation in satd section, it was . 
held by the Department in the case of Tumacacori and Calabazas Grant 
(16 L, D., 408), that (syllabus) : 


- The reservation of land under the provisions of said section is statutory in char-- 
acter, and operates proprio vigore upon the land claimed, as soon.as claim therefor is. 
made before the surveyor-general, and withholds the same from other appropriation, 

until disposed of by direction of Congress; and it is not in the power of the executive 
to change, modify or revoke the reservation thus made. 

The act of March 2 (3), 1891, establishing a court for the settlement of private: 
claims, while repealing section 8, of the act of 1854, does not revoke or annul the 
suauivory reservations in force at the time of its passage. 

August 5, 1887, the surveyor general of New Mexico reported 
adversely upon the Antonio Sandoval or Los Lagunitas claim, but this 
was not a final disposition of the matter, such action under the section 
last: mentioned being then the exclusive prerogative of Con oTess. 

There was no further general legislation looking to the settlement of © 
private land claims until the act of March 3, 1891, supra, entitled An 
act to establish a court of private land claims, and to provide for the 
settlement of private land claims in certain States and Territories.” 
By section fifteen of this act section eight of the act of July 22, 1854, is - 
repealed, but the reservation and protection of Spanish-Mexican pri-. 
vate land claims theretofore afforded by the said treaty and the said 
section eight are continued by the act of 1891, special provision being — 
made therein, as hereinbefore noted, for the small holding claims as 
therein defined and described. The lands embraced in these claims, 
under the terms of this legislation and the amendatory legislation of 
February 21, 1893, supra, are to be entered without payment or charges: 
of é any kind ar are precluded from a entry under the land laws of ae 
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United States ” and such claims could not be considered or 7 adjudicated - 
by the private land claims court. | 


The Las Lagunitas claim, which embraces all of said section 32, ‘within’ _ 


which these small holding claims are situate, is one of the lass of 
| Spanish or Mexican claims or grants described in section six of the act — 
~ of March 8,1891. No petition in respect thereto having been presented 


to the court of private laud claims within two years from the taking 


effect of that act, said claim, in the language of the twelfth section of. 
the act, is to “be deemed and taken, in all courts and. elsewhere, to be 


abandoned and shall be forever barred.” Said claim has therefore DOW 


no standing before the land department or elsewhere. _From the date 
of its filing, in March 1887, iu the office of the surveyor gener al, how- 
ever, until deemed abandoned and barred as above, it was potential 
~ under the treaty of 1848 and act of 1854 to reserve the land embraced 
therein from adverse appropriation or disposal under the publie land 
laws of the United States (Tumacacori and Calabazas Grant, supra). 
The acceptance, therefore, of final proof by Mulligan for the land in 
controversy and the issuance to him of final homestead ‘certificate: by 
_ the local office June 16, 1887, were irregular and unauthorized and can 
not be set up to defeat the claims of the small holding claimants. 
Unless by reason of his entry and subsequent settlement, residence — 
and improvements on the adjacent land his right to the land involved 
is superior to the rights of the small holding claimants his claim must 
yield to theirs. They were in actual possession of the land under color of 
title when Mulligan made his entry, June 12, 1885, and have so con- 
tinued ever since. He knew the land was claimed and held as private 
property and not as government land when he attempted to enter it. 
The history of the act of 1891, and the terms of the act itself, which 
was the successful culmination of frequent attempts since the act of 
1854 at legislation looking to the final settlement of private land claims - 
in the territory derived from the Republic of Mexico, show that the 
homes and lands of small holding claimants, to which class these seem 
to belong whose lands are included in Mulligan’s entry, were the objects 
of the special solicitude of Congress, and that it was the intention by 
the passage of the latter act to afford them full protection, and provide 
a simple and easy means by which they could secure and perfect their 
titles against all possibility of successful claim under the pubhe land 


| _ laws of the United States, as well as against danger to them by reason of | 


failure of confirmation of the alleged Spanish or Mexican grants within 
which their claims were situated. It is believed that the laws and 7 
decisions applicable to the facts in this case should be liberally con- 
strued and applied in behalf of these small holding claimants, and that, - 
on the other hand, they should be strictly construed and applied against — 
Mulligan in his attempt to wrest from these claimants the lands and 
homes which they and their ancestors or predecessors in title had 
possessed and enjoyed undisturbed for more than half a century. 
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The doctrine announced by the supreme cue in the case of Ather- 
ton v. Fowler (96 U. S., 518) and approved and followed in the cases of © 
Hosmer v. Wallace (97 U.S.,.57) and Trenouth v. San Francisco (100 


-- U.S8., 251), seems, therefore, especially appropriate for application to 


the present case. In Atherton v. Fowler, supra, the plaintiff was in 
possession of land in California under color of title from parties claim- 
ing under an alleged (the Vallejo) grant, which failed of confirmation. 
While so in possession, and after failure of confirmation, the land, was 
forcibly entered upon by the defendant and. others who dispossessed 
the plaintiff, occupied, built on and cultivated parts of the land “under 
pretense,” the court found, “of establishing a pre-emption :right” in 
themselves thereto. In. its decision the court said, among other things: 


Among the things which the law required of a pre-emptor, and the principal 
things required. of him to secure ‘his. right, were: 1. To make a settlement on the 
land in-person. 2, To inhabit and improve the same. 3, To erecta dwelling-house . 

thereon. Sect. 2259, Rev. Stat. : | 

At the moment the land... . became liable to pre- -emption, the shoe of it was, 
by the various persons Annie under Vallejo, 1, settled on by them in person; 2, 
inhabited and improved by them; and, 3, it had dwellings erected on it by them. 

' Unless some reason is shown, not found in this record, these were the persons 
entitled to make pre-emption, and no one else. But suppose they were not. Does 
the policy of the pre-emption law authorize a stranger to thrust these men out of 
their houses, seize their improvements, and settle exactly where they were settled, 
and by these acts acquire the initiatory right of pre-emption? The generosity by 
which Congress gave the settler the right of pre-emption. was not intended to give - 
him the benefit of another man’s labor, and authorize him to turn that man and his 
family out of their home. It did not propose to give its. bounty to settlements 
obtained by violence at the expense of others. The right to make a settlement was | 
to be exercised on unsettled land; to make improvements on unimproved land. To 
erect a dwelling-house did not mean to seize some other man’s dwelling. It had 
reference to vacant land, to unimproved land; and it would have shocked the moral 
sense of the men who passed these laws, if they had supposed that they had extended 


an invitation to the pioneer population to acquire inchoate rights to the publie lands 


by trespass, by violence, by robbery, by acts oe to homicides, and other crimes 
of less moral turpitude. 


After further discussion, the court in conclusion said: 


It follows that the defendants could not have made any lawful entry on the 
lands... . in this case; that no law existed which gave them any right to make 
such an entry ; that ‘hey were mere naked trespassers, making an unwarranted 
intrusion upon the enclosure of another,—an enclosure and occupation of years, 
upon which time and labor and money had been expended, —and that in such a 
- wrongful attempt to seize the fruits of other men’s labor there could be no bona jide 
claim of right whatever. The instruction of the court that this could be done, 
founded on an erroneous view of the pre-emption law, was itself erroneous, and the 
judgment founded on it must be reversed. 


In Hosmer ». Wallace, supra, the land in controversy was part of a 
Mexican grant but had been excluded, in June, 1865, from the approved 
survey of the same in accordance with the terms of previous confirma: — 
tion. The claimant under the grant, however, continued in possession — 
and subsequently claimed the right to purchase. ander section 7 of the 

21673—VvoL 27-——39 . 
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act of July 23, 1866 (14 Stat., 220). The plaintiff claimed the land by 
virtue of settlement in 1856, subsequent residence and improvements, 
and entry in September, 1866, under the pre-emption laws. It does not 
appear that the claimant under the grant had enclosed the land, nor 
that forcible entry thereon was made by the plaintiff. The court, in its 
decision, cited Atherton v. Fowler approvingly, and held in favor of 
the defendant. It was declared (syllabus) that— 


- The right of pre-emption only inures in favor of a claimant when he has performed . 
the conditions of actual settlement, inhabitation, and improvement. As he can not 
. perform them when the land is occupied by enor his right of pre-emption does 
not extend to it. 


In the course of the decision ina court said: 


‘To create a right of pre-emption there must be settlement, inhabitation, and 

improvement by the pte-emptor, conditions which can not be met when the land is 
in the occupation of another, Settlement, inhabitation, and improvement, of one 
piece of land can confer no rights to another adjacent to it, which at the commence- 
ment of the settlement is in the possession and use of others, though upon a subse- 
quent survey by the government it prove to be part of the same sectional subdivision. 

Under the pre-emption laws, as held in Atherton v. Fowler (96 U. S., 518), the right 
to make a settlement is to be exercised on unsettled land; the right to make improve- 
ments is to be exercised on unimproved land; and the right to erect a dwelling- 
house is to be exercised on vacant land: none oe these things can be done on land 
when it is occupied and used by others. 

There was, therefore, no valid adverse right ot title, ae that of the United 
States, to the premises in controversy when they were excluded by the approved 
survey from the tract confirmed; nor had the plaintiff the right of a pre-emption 
claimant to them. No just ground, consequently, existed for refusing to the defend-— 
ant the privilege of purchasing them under the act of 1866. It is found by the 
court that he bought the land, in good faith and for a valuable consideration, from - 
the: assignees of the Mexican grantee before the survey of the grant; and that it 


has since been in his areas possession and use, according to the lines of his oHeust : 


ae chase. 


The principle in these cases was re- ciienied4 in Trenouth v. Si Fran- 
cisco, supra, wherein it was held that “the right of pre-emption, under 
the laws of the United States, can not be acquired by intrusion and 
trespass upon the actual possession of others.” See also the cases of | 
Brown v. Quinlan e al. (10 C. L. O., 7; on review, Id., 105) and Coleman — 
v. Collins e¢ al. (10 C. L. O., 199), which were ‘decided by the: Depart. 
ment in obedience to the same principle. 

In all of these cases the parties who were held to be unlawful , 
intruders upon the possession of others claimed, it is true, under the 
pre-emption law, instead of the homestead law, under which Mulligan — 
claims. There is no material difference between the provisions of the | 
pre-emption law applicable to the facts in the cases cited, and the pro- | 
visions of the homestead law applicable to the case at bar, so far as” 
the question now under discussion is concerned; so that the doetrine 
of the cases cited applies as fully to the case at bar as if Mulligan | 
were claiming under the pre-emption law. His entry, residence and 
improvements upon the land he claims gave him no right to the land 
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in the possession of the small holding claimants who were, for the time 7 
_ being, at least, lawfully in possession under color of title. 7 

‘His entry, as to the land in controversy, will be held subject to he 
final disposition of the claims of the small holding claimants. Upon — 
the perfecting of these claims, or any one of them, his entry, to that 
extent, will be canceled. As thus modified the decision of your office 
is affirmed. , +4 : | 


AMENDMENT OF ENTRY--ADVERSE CLAIM--RELINQUISHMENT. 
STIMSON v. SQUIRE. 


An entryman who discovers that his entry does not correspond with his application 
but makes no effort toward the correction of such mistake, and permits another 
without objection, or notice of any claim on his part, to go upon and improve 
the tract omitted from his entry, will not thereafter be heard to assert any right 
under his original application as against such adverse claimant. 
The administrator of the estate of a deceased homesteader is without authority 
- under the homestead laws to Tennguish the entry of the decedent, 


Acting Seer etary Ryan to the Commissioner of the General Tae fice, 
(Ww. Y. Dy)! =, November 19, 1898, .  ° (GR. QO.) 


The record in this case shows the facts to be as follows: . 
On June 6, 1888, Samuel Squire presented at the local land office at 


- Spokane, Washington, the relinguishment of the homestead entry of 


D.S. Henry, covering lots 1, 2, and 3, and the NE. 4 of the SW. 4 of - 
Sec. 18, T. 26 N., R. 35 Ev Henry’s entry was thereupon canceled and 
‘Squire at once filed his own homestead eppueeton for lots 2 and 3, the 
NE. 4 of the SW.jand the SEH. +4 of the NW. 4 of the same tow 

In desoxibing the land in diciplicate receipt the: receiver omitted the 
SE. 1 of the NW. 4, and wrote instead lot 1,and this error was fol-. 
lowed when record. of the entry was made on the tract book, so that 
the records of the local office and the receiver’s duplicate ee: issued - 
to Squire each showed that the land which bad been entered by him 
was lots 1,2 and 3 and the NE. 4 of the SW. 4 of Sec. 18, mstead of 
lots 2 ad 3, the NE 4 of the SW. 4 -and the SE. 3 1. of the Nw. 4 t of | 
said section. | 

So far as the records of the local office showed, the SE, 4 of the NW. 4, 
the land here in controversy, was left Sohal: and on June 6, 1889, 
Sarah FE. reeks was allowed to make homestead entry of the E. 4 of | 
the NW. 4 and the N. 4 of the NE. 4 of the section, thus including the 
land in coniyorer sy. 

On March 16, 1895, Squire gave notice of intention to aiemit final 
proof in si pork of his entry of lots 1, 2 and 3 and the NE. +4 of the 
SW. 4 of the section, and such proof was submitted on May 11, 1895, 
and oa approved by the local officers. When it was considered by 
your office, however, if was found that the description of the land for 
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- which such proof had been made did not agree with that in the origi- 
_-nal homestead application, and the local officers were instructed, on 

November 19, 1895, to notify the entryman that if he originally titonded : 
to enter the land described in his application he would be required to 
- re-advertise and submit new proof, correctly describing the land, or, Ife 
he originally intended to enter the land-described in his final papers, 
he should make application to amend. Squire was duly notified, and 
on December 7, 1895, he filed an affidavit, alleging that he desired to 


: obtain title to the land described in his original application. By letter — | 


of April 22, 1896, your office advised the local officers that it would be 
necessary for Squire to submit new proof covering the land he desired 
to enter. Accordingly, Squire, on September 3, 1896, after: giving 
notice, appeared at your office and submitted sich proof. 

- At the same time, Willard Stimson appeared and filed a angie 
against the allowance of said proof, alleging that the above-mentioned 
Sarah E. Alfrey had settled upon tle SE. 4 of the NW. 4 within six 
months after making her entry, and had ae nnorovenion? upon said 
tract; that she had died in the fall of 1889, and in the fall of 1890 he 


. had purchased such improvements and ali her interest in the land 


included in her entry, from George W. Dyer, the administrator of her 
estate; that in June, 1891, said administrator had executed a relinquish- 
ment of all her rights and interest in said land; that the affiant had 


settled upon said land prior to the date of his purchase, and had resided —__ 


upon, improved and cultivated the tract in controversy ever since, and — 
had improvements upon. it of the value of $500.00; that on July 8, 1892, 
his son, George L. Stimson, had filed said rol guishiment in the igen 
land office, together with his application to enter the land, but the local 
officers refused to accept the relinquishment because it was not accom- . 
panied by evidence that the party executing it had been appointed — 
administrator of Mrs. Alfrey’s estate. He alleged also that Squire had 
always claimed lots 1, 2 and 3 and the NE. + of the SW. 4, as his home- 
stead, and had never ies any claim. wiatares to the tract in contro- 
ae until after his first final proof had been made, but had permitted 
Stimson to live upon and improve the said land without protest or 
objection ; and that Squire had no improvements on said tract, but all 
of his improvements were upon lots 1, 2 and 3. 

On July 27, 1896, James H. Stimson filed with the local ohicers the > 
velinq aisha of Mrs. Alfrey’s entry, executed by the administrator 
of her estate, together with proof of the appointment of such adminis- 


trator. At the same time he presented homestead application for the a 


N, $ of the NE. 4 and the E. 4 of the NW. 4 of the section. The local 
officers accepted the relinquishment and sarioaisd Mrs. Alfrey’s entry, 
but oe Stimson’s appuenhon, for the reason that it conflicted, as 
to the SH. 4 of the NW. 4, with the application of Samuel Squire to 
amend his homestead entry. 

Hearing was had upon Stimson’s pr otest, and on N Svenber 18, 1996, 
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the local officers pondered a decision, holding “That the final entry of | 
Samuel Squire as to the SE. + of the NW. 4 4 of Sec. 18, Tp. 26 N., RB. 35 
E., W. M., should not be allowed, and that the application of Willard 
Stimson should be allowed.” On appeal your office reversed this deci- 
sion, using this language: : . | | 

I do not concur in your conclusion that Squire’s entry should be canceled as to the 
SE. 4 of NW. ¢, and Stimson be allowed to enter. His entry gave notice of his claim 
- and intention to secure the land embraced therein. He was not required to eulti- 

vate every legal subdivision embraced in hisentry. His residence, cultivation and 
improvement upon some of the legal subdivisions sufficed as to all. Alfrey’s entry 
being subsequent to Squire’s, was erroneously allowed as to the SE.4 NW.4, and he 
and others gained no right thereto by settling upon and improving the same. — 

Squire appears to have complied with the law and earned patent, to the land 
embraced in his original entry, but has not complied with the requirements of the 
— daw as to lot 1 of Sec. 18. His F.C. No. 4531 is hereby canceled as to lot 1. | 

The original entry of sae remains intact as to lots 2 , 3 and Ne Me of SW. 4) and 
also as to said SE, 4 of NW 

Stimson’s appeal con your said decision now brin gs the case before 
this Department. — 7 

Your office is in error in speaking of the application of Buin to . 
enter the SE. + of Nw. 4 1, as an “entry” of that tract. A were appli- | 
cation to onion is not an entry. Itis.the preliminary step necessary to 
an entry, but the entry is not made until the local officers have approved 
the application and entered it upon their records. In the case now being - 
discussed Squire applied. to enter the SH. 4 of NW. 4 , and, through an 
error, his entry was made for lot 1, instead of the sikact applied for. 
He states that he discovered the mistake in the winter of 1888-9, and © 
he could then have had the error corrected, if he had so desired. He 
made no effort to have the record changed, however, until after he had 
submitted final proof covering said lot 1, and he appears to ‘have been 
satisfied to accept this tract instead of the other. Your statement, 
that be has “complied with the law and earned patent to the land 
embraced in his original entry (application) but has not complied with 
the requirements of the law as to lot 1 of Sec. 18,” is incorrect. He, 
himself, swears that he has had lot 1 enclosed.and under cultivation 
for a number of years, and that he has never made any improvements 
upon the SE. 4 of NW. 4, except that part of a corral which he built 
- upon lot 2 atonds onto this tract. He allowed, first Mrs. Alfrey, and 
then Stimson, to go upon this tract and make valuable improvements 
upon it, without giving them any notice. that he claimed it, or offering 
any objection fo their occupying it. Under these circumstances, any 
rights which he may once have had to the tract in controversy, by 
virtue of his homestead application, he has long since lost by his failure 
to reassert them in due time after discovering the mistake. 

Stimson seems to have acted in good faith. The land was not occu- 
pied by Squire and the records of the local office disclosed no claim to 
it except that of Mrs. Alfrey, which Stimson claims to have purchased. 
He and his sons have lived upon the tract ever since his alleged pur- 
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chase of Mrs. Alfrey’s ssdelt to it in 1390, and have made improvements 
upon it of the value of $500. The local officers appear to have canceled 
- Mrs.. Alfrey’s entry on the relinquishment presented in July, 1896. 
Under the circumstances, as between Stimson and Squire, the land in 
controversy must be held subject to the former’s right to enter in the. 
. event it shall be found that there are no heirs of the decedent, Mrs. 
Alfrey, entitled thereto, upon proper proceedings instituted for that 
purpose as hereinafter su ggested, and Squire’s last final proof must be » 
rejected. If he makes proper apy plication to amend _ his original appli- 
-cation so as to conform to his first final proof, such 1 amendment may pe 
allowed andthe proof accepted. 

In your said. decision you found that the relinqnishment of Mrs. 
Alfrey’s entry was not accompanied by evidence that the administrator 
had authority from the probate. court to make such relinquishment, 
and you held that the entry would stand intact unless such evidence 
was filed within thirty days. 

‘The administrator of a deceased evan is without iho uncer 
the homestead laws. to relinquish the entry of the decedent, whether - 
authorized so to do by the local probate courts or not. U nics the fed- 
eral statute the rights of-a deceased entryman descend or go to his 
widow, heirs, or devisees, and there is no provision in the law that the 
administrator may exercise any right or powers in the premises.. In 
the present case it does not appear that the deceased entrywoman may 
not have heirs or devisees, and even if it did so appear there would 
still be no right of relinquishment in the administrator. Before Stim- 
son can make entry of the land covered by Mrs. Alfrey’s entry, which 
has never been properly eanceled, he will have to contest the entry in 
the regular way, with notice to the heirs of Mrs. Alfrey, if any. If he 
shall successfully do this you will cancel the ay and allow him to’ 
- make entry for the land. 

Your decision is accordin gly modified. 


‘TOWNSITE E PROCEEDINGS—ASSESSMENT. 
~E, ‘SB. Mrntz. 


The anions of the townsite board to levy assessmenite 1 is limited to matters neces- 
sarily attendant upon the execution of the trust growing out of the allowance 
of the entry, and does not extend to. expenses incurred by the townsite appli-. 

cants prior thereto in securing the right of entry as ag ainst adver se claimants. 


| Acting Secretary feyan to. the Commissioner of the General Land Office, 
(W.Y. Dy. 2% _ November “19, 1898. (G. B.G.) 


. EK. B. Mentz has appealed from the decision of. your office of. J uly. 6, 
1398, whereby his request was denied that townsite board No. 6 i 
instructed to levy an assessment on the townsite of Northeast Perry, 
Oklahoma, to pay attorney’s fees alleged to be due him upon a contract 
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with certain townsite occupants for services in a contest case, involving 
their rights, as against one John J. ens a Homestead claimant for 
the same land. 

It was stated by Mr. Mentz, in a letter upon whieh: ihe aforesaid 
action of your office was had, that he was employed under a contract 
with the townsite trustees to conduct the case on the part of the town-. 
site settlers, for a fee of $312, contingent on the successful prosecution 
thereof; that he conducted the case throughout and to a successful 

termination, besides contributing some fifteen dollars to the expenses 
of the litigation; that he knows of no way whereby his fee can be col: 
lected, unless the townsite board be directed to make an assessment 
and collect the same as assessments are made and collected for other 
“expenses, and that he “was advised to rhs course by members of 
- townsite board No. 6.” | , | 
- The contention on: appeal is, ‘that fees for sitoniays aeeaeaely 
employed by parties duly authorized thereto by the occupants of a — 
townsite, for the purpose of prosecuting or defending a townsite claim, 
are within the terms of the law aud regulations governing assessments 
for expenses on town lots. , 

The statement of Mr. Mentz, that he was “ Saniosed under a contract 
with the townsite trustees to conduct the case,” is misleading. His 
employment was by a committee or board of trustees representing the 
occupants, but. he was not employed by any oilicer or officers of the 
government. 

Section 1 of the act of May 14, 1890.(26 Stat., 109), entitled “An act 
_to provide for townsite. entries of lands in what is known as ‘ Okla- 
homa,’ and for other purposes,” under. which the townsite entry of 
Northeast Perry was made, provides, among other things, that | 
When such entry shall have been made, the Secretary of the Interior shall provide 
regulations for the proper execution of the trust by such trustees, including the. 
survey of the land into streets, alleys, squares, blocks, and lots, when necessary, or 
the approval of such survey as may already have been made by the inhabitants 
thereof, the assessment upon the lots of such sum as may be necessary to pay for the. 


lands embraced in such townsite costs of survey, conveyance of lots, and rae 
necessary expenses, including compensation of trustees. 


Paragraph 11 of the regulations of N ovember 30, 1894. (19 L, D. , 337), 
provided by the Department for “the euidance of penton in the execu- 
tion of their trust” under said act, is in the matter of assessments sub-. 
 Stantially the same, in general terms, as the act itself, but it is further 
‘provided that in making these Hesossments said townsite trustees ‘Cwill 
take into consideration : 2 | 

First. The ten thousand dollars ($10, 000) suproniated by said act of May 14, 1890, © 
and. such further sum as may be appropriated by Congress, before said assessment is . 
made, for the purpose of carrying into effect the terms of said act, which is to be _ 
refunded to the Treasury of the porees States; but, of course, only 80 o mach thereof 
as it will be necessary to use. OS 


‘Second. The money expended for satsane the land. 
Third. The costs of survey and plotting the townsite. 
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Fourth. The expenses incident to making the conveyances. — 

. Fifth. The compensation of yourselves as trustees. 
_ Sixth. The compensation of your clerk. 

Seventh. The necessary travelling expenses of yourselves and clerk. 

#Highth. Al ‘necessary expenses incident to the expeditious execution of your trust. 


No authority is found in the act (supra), nor in the regulations quoted, 
‘to authorize an assessment against town lots for the payment of attor- — 
neys’ fees. 

. The act provides seneially that the Sectatany of the Interior shall 
make regulations for the proper execution of the trust. But “proper 
execution” is defined and limited in the matter of assessments to “pay 
for the lands, cost of survey, conveyance of lots, and other necessary 
expenses, including compensation of trustees.” — | 

If the assessment now asked for finds any justification i in this statute, 
it must come under the head of “other necessary expenses,” and it can- _ 
not with reason be held that attorneys’ fees for services performed 
before the townsite entry was made are expenses necessary or other- 
wise for the proper execution of the trust. 

The regulations are even more specific than the act, and by includ- 
ing what may be taken into consideration in miateine assessments 
thereby exclude attorneys’ fees, which are not mpntioned: unless found 
in the eighth subdivision above quoted, and it surely can not be well 
said that attorneys’ fees are ‘expenses incident to the expeditious 
execution” of the trust. ) 

The authority of the townsite board to levy assessments is limited 
to matters necessarily attendant upon the execution of the trust grow- 
ing out of the allowanee of the entry, and does not extend to expenses 
- incurred by the townsite applicants prior thereto in securing the right 
of entry as against adverse claimants.. 

The decision appealed from is affirmed. 


REPAYMENT—ENTRY CANCELED FOR CONFLICT. 
Nis: N. YDSstTt.. 


Where the local office scéommends the cancellation of an sites on a contest involving 
priority of right, and the entryman thereupon applies for repayment, accompa- 
nying his application. with a relinquishment, his entry ‘may be treated as 
‘canceled for conflict,” within the meaning of the statute, if the recommendation 
of the local office i is subsequently approved. | 


| Acting Seeretary yan to the Commissioner of the Omeri Tana: Office, 
—(W.V.D.) November 19, 1898. | (C. J. G.). 


Nils N, Ydsti has appealed from. you office decision of May 22, 1897, 
denying his application for repayment of the fees and commissions 
paid by him on homestead entry covering the SE. 4 + of the NW, 4 and 
lots 3, 4, 5, Sec. 6, T. 150 N., R. 39 W., Crookston land district, Minne-. 
sota. — | 

The e ground Ae the dlemal of the. epplication is, that the entry was 
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not eeOneotely allowed or canceled for conflict but was cancelled 
because of the voluntary relinquishment of the entryman. : 

The applicant files with his appeal a copy of a decision by the local 
officers in the case of Gustav Gilbertson and John Kearney against 
him, from which it appears that’ Ydsti’s homestead entry was made _ 
May 16, 1896;. that May 26, 1896, and July 1, 1896, respectively, Gil- 
bertson and carey filed scparcee affidavits of sontest against said 
entry, alleging prior settlement; and that August 12, 1896, a hearing 
was had in which the parties participated. The local officers rendered 

decision finding Kearney to be the prior poten and recommended 
- cancellation of Ydsti’s entry. 

_ ¥dsti did not appeal from this decision but poate: paren by 
making application for repayment of fees and commissions paid by him, 
accompanying such application by a surrender and return of the 
-receiver’s duplicate receipt and by a relinquishment of his right, title 
and claim-to the land embraced in his entry, which relinquishment 
states that it was made ‘solely in consequence of the cancellation of | 
said entry.” It seems that the decision.of the local officers in the con- 
test case was not transmitted to your office but the application for 
repayment and accompanying papers were so transmitted, and your. 
office, overlooking the fact that the relinguishment was made only in 
compliance with the statute relating to repayments and as a part of 
the application for repayment, mistook it for an independent and volun- | 
tary relinquishment and éanceled the entry accordingly. 

It thus happens that Ydsti’s entry was canceled and his application 
for repayment denied without the true facts of his case-ever being 
considered. Your office will send for and.take appropriate action upon 
the record and decision of the local officers in the contest case against 
Ydsti’s homestead entry, and if the recommendation of the local officers 
ig approved the entry will be noted as canceled for conflict with the © 
prior settlement claim and Ydsti’s application for repayment will then 
be again considered by your office aud disposed of sec a) to its 
merits. 


SALE OF ISOLATED TRACT—PUBLICATION OF NOTICE. 
ALBERT A. PRENZLAUER. 


The act of February 26, 1895, amending section 2455, R. S., with respect to the sale 
of isolated tracts, requires ‘‘at least thirty days notice” prior to such sale, and . 
‘the publication of such notice for five successive weeks in a weekly newspaper 
is due compliance with said statutory requirement, and the regulations there- 
under, where the sale takes place thirty days after the first publication. | 


| “Acting Secretar ry Eeyan to the Commissioner of the General Land Office, 
CW. VeDi November 19, 1898. | - (G. B, G.). 


Albert Prenzlauer has appealed from your office: decision of April 9, 


1898, mene for cancellation cash certificate No. 19 07 6, issued Novant: | 
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ber 2, 1897, to him as the pi onnear of an island designated as lot 2, ap 


Sec. i7, i, ‘41 N., R. 5 E., Marquette, Michigan, containing 16, 20 acres, 

The sale onder which ae certificate issued was made pursuant to 
section 2455 of the Revised Statutes, as amended by the act of Hebru- 
ary 26, 1895 (28 Stat., 687)... 


By your office fetter of January 21, 1898, Prenzlauer was called upon 
to show cause why the certificate should not be canceled, “it appearing 


from the affidavit of the publisher that the notice of the offering of 
said island had only been published in five successive issues e Py ae 
paper, instead of six as required.” _ | 

In the decision appealed from, after statin Py that the notice was pub- 


lished in a weekly paper, the first insertion being in the issue of sep- 


tember 30, 1897, and the fifth and last insertion Benne: in the issue of 
October 28, 1897, it is said: 


The law requires such notice to be published for thirty lags, ae when ibis given 


by publication in a weekly paper, the departmental requirement is, that it appear > — 


for six successive weeks, and. this office is not authorized to accept less. 


a 


Section 2455 of the Revised Statutes, as amended by the act of 


February 26, 1895 (supra), is as follows: 


‘It shall be lawful for the Commissioner of the Gener al Land Office to order ta 


market and sell for not less than one dollar and twenty-five cents per acre any 
isolated or disconnected. tract or parcel of the public domain less than one quarter 


_ section which in his judgment it would be proper to expose to sale after at least 


thirty days’ notice by the land officers of the district. in which such lands may be 


situated: Provided, That lands shall not become so isolated or disconnected for a 
' period of three years after the surrounding land has been entered, filed upon, or sold — 


by the Government: Provided, That not more. than , one hundred and sixty acres 
shall be sold to any one person. 


The requirement of this statute respecting ere is that the land — 


can be exposed to sale only “after at least thirty days’ notice.” Your. 


office decision suggests that under a “departmental requirement” such 
notice must be published “for six successive weeks,” where given ina 


_ weekly paper, but no such departmental pdeeenene is pointed out or. - 


cited by the decision. | 
From informal inquiry at your office, it 1s ascertained that this sug- 
gestion is based upon paragraph 6, page 77, General Land Office Cir- 


cular of 1895, regulating publication of notices of intention to make : 


final proof, but the notice required by section 2455, as amended, is not 


a notice of final proof and, indeed, no such thing as final rook 1s 


~ required under this statute, so the romulation cited is not applicable. 
In the same General Land Office Circular, at page 5, it is directed, 


in reference to sales under this statute, that notice “be published once | 
a week for the space of thirty days in a newspaper of general circula-_ 
tion in the vicinity of the land,” and that “the day of sale must pe 


fixed so as to take place at feast thirty days after the date of the first 
publication of the notice.” This consluvapes the cons regulation on the 
subject. : : 
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 Itis th us seen that neither the statute by which such sales are author- 
ized, nor the regulation issued to-facilitate its administration, requires 
that publication shall be “for six successive weeks,” when made in a 
weekly paper. In this. case the. notice appeared in the regular issues 
of the paper on September 30, October 7, 14, 21 and 28, and the sale 
— oecurred November 2nd. ‘Lhe publication of the notice was not limited 
to.the days of its insertion in the weekly newspaper. Each. insertion 
was a publication not merely for that day, but also for the period inter- 
_vening before the next regular issue of the paper, and so the insertion 
of the notice in the issue of October 28, was a living and continuing 
publication thereof until the time of the sale, November 2, which pre- 
-eeded the next regular issue of the paper. Thus the WotiGs was pub- 
lished once a week for the space of thirty days, the sale took place at 
least thirty days after the date of the first publication, and the con- 
tinuity of the notice was maintained by its publication in each issue of 
the paper during this period. This constitutes “at least thirty days’ 
notice” within the meaning of the statute and also fully compnee with 
the regulation issued thereunder. : 
‘The decision appealed from is reversed and the case is comaucen for 
further proceedings con sistent with this oom 


JUDEMENT—_CANCELLATION--APPLICATION. 
KNOBLE. v.. ORR. 


' On failure to appeal, after due notice of a decision of the General Land Office hold- 
ing an entry for cancellation, the judgment becomes final, and the land is there- 
after open to entry by the first legal applicant. 

The rights of an applicant under a pending application. siveata be protected as 

against intervening adverse claims, where the delay in perecting, entry is not 
- due to any negligence on the part of the applicant. 

In the case of a valid application to enter that has been held for a. long period with- 
out action, the local office should give the applicant at least thirty days D notice 
in calling upon him to appear and exercise. his right of entry. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W. Vv. D.) | November 19, 1898. > (EL B., Jr.) 


This is an appeal by Charles F. Knoble from your office decision of 
February 18, 1897, affirming the rejection by the local office of his 
homestead pplcatiot offered for filing June 20, 1893, for the SW. 4-of 
the SW. 4 of Sec, 10, T. 27 S., ‘A. 25 i, M.D. MI. , Visalia, California, 
land district. 

It appears that the tract above described was embraced in a soldier’s 
additional homestead entry, made November 15, 1875, by John Garris. 
The entry was held by your office for cancellation August 26,1890, but — 
for some reason not apparent from the papers transinitted was not 
canceled of record until November 2, 1896. Knuoble’s application was 
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received when offered, but held pending final disposition of the said 
entry. 3 

November 121 1996, Alfred R. Orr offered for filing his saplcaien to 
make additional homestead entry of the said tract, as assignee of a 
—soldier’s right of additional entry under section 2306 of the Revised 

Statutes, which application was on the same date ‘‘ rejected because of 
the prior valid homestead application of Charles I’. Knoble.”. Novem- 
ber 16, 1896, the local office rescinded the rejecting of Orr’s application, 
and held it subject to the application of Knoble. The day following, | 
a motion by Orr for the rejectiou of Kuoble’s application and the allow- 
ance of entry by him (Orr), was denied; and on the same day the local 
office sent notice by registered mail to Knoble “to appear’... and 
_ exercise his right” of entry within ten days. This notice Kngble 
received two days later, November 19. No response baying been made 
by him, the local office, December 17, 1896, rejected his application 
cheeause the applicant failed to appear and eee his rights under 
said application, if any he had, after due notice to do so,” and the same © 
day allowed Orr to enter the land. Upon appeal by Knoble your office | 
_affirmed the rejection of his application on the ground that he acquired 
no right to the land by virtue of onerne his application while Garris’ — 
entry was still in existence. . 


Garris’ entry was no ‘bar to the filing of the application of Knoble. - 
Due notice of the judgment of cancellation of the entry was given, as 
_ appears from. the Teport. ot the local office, dated August 10,1891, but 
Garris made no response thereto. Such judgment had ther efore 
become final and the land open to entry by the first qualified applicant — 
long prior to the filing of Knoble’s application (Guillory v. Buller, 
24 L, D., 209). His application must therefore be regarded as duly | 
filed. pei the date he offered it with the proper fees and commissions, 
that is, June 20, 1893; That he did not perfect his application and 
wake entry of the land prior to November 19, 1896, when he received _ 
the notice to do so, was not due to any laches on his part, but was 
wholly chargeable to the action of the local office. Orr gained nothing 
as against Knoble by the offering of his application November 12, 1896. 
The prior application of Knoble reserved the land. Orr’s application 
“was properly rejected when offered, and that action should have been 
adhered to. Knoble’s appeal in aut time from the rejection of his 
application saved all rights he had thereunder. His application was 
therefore still pending when Orr’s entry was allowed. It was error to — 
allow such entry and Orr gained nothing thereby. This brings us to 
the controlling question in the case, which is whether by reason of the 
notice given him Knoble’s failure to appear and pay the proper fees and 
commissions amounted to such laches as to justify the rejection of his 
application, Neither the notice nor a copy ther eof is in the record. It 
is admitted however that its substance was as above stated. It did | 
not advise Knoble that he would incur any penalty in case he failed 
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to respond within the time mentioned. In his affidavit filed with his_ 
appeal from the action of the local office he states that he did not have 
the eight dollars with which to make the necessary payment when he 
‘received the notice, that he tried to borrow that amount but by reason 
_ of his poverty was unable to procure it until December 17, 1896, upon 
which date he went to the local office, tendered the required sum and 
asked to be allowed to make entry. Your office decision admits that 
Knoble appeared and made tender as he alleges. The Department is — 
unable to find any rule governing this case. In the case of a success- 
ful contestant against a homestead entry the law requires that thirty 
days from notice of cancellation of the entry shall be allowed him 
within which to enter the land. The status of Knoble in this case on 
November 17, 1896, when the local office mailed him the said notice, 
was pean aalesous to that of a successful contestant. “ He should 
have been allowed the same length of time within which to appear and 
complete his application. He did appear and tendered payment 
within thirty days from notice. Orr was evidently pressing for the 
allowance of entry, but that was no sufficient reason for. summary 
action upon Knoble’s application. oo had no standing aS an appli 
eant for the land... | : 

It is to be remembered that but for the erroneous action of the local 
office in rejecting his application Knoble would have entered the land 
June 20, 1893, and this controversy have been avoided. The Depart- 
- ment upon car eful consideration is convinced that Knoble has the better 
right to the land and so holds. The decision of your office is accord- 
ingly reversed. Orr’s entry will be held subject to the right of Knoble ~ 
to perfect bis application within thirty days from notice. Upon com- 
 pliance herewith by Knoble, Orr’s entry will be canceled. 


—_— 


SETTLEMENT RIGHTS—APPLICATION TO ENTER--ESTOPPEL. 
CoLLIGaNn v, DAIGLE. 


The right of an actual settler on a tract of land embraced within a railroad indem- 
. nity selection, who applies to enter, accompanying his application with an affi- 
- davit of contest against the railroad selection, and thereafter dies before any 
action is taken on his.application or contest, descends. to his heirs, and may be 
perfected by them on the elimination of the indemnity selection. 

One who fails to assert a settlement claim to land in the adverse possession of 
another, or object to such adverse occupancy, and permits such oceupant tio 
make valuable improvements on the land so held, is estopped from thereafter 
setting up any priority of right on his part as against said occupant. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W.V.D.) - - — November 21,1898. — (CO, J. W.) 

J anuary 26, 1893, Auguste Daigle applied to. make homestead entry 
for lots 3, 4,5 and 6, or fractional SW. 4 of Sec. 23, T.75., BR. 2 E., 
New Orleans land district, Louisiana, presenting at the same time the 
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relinquishment of the New Orleans Pacific Railroad Company, which | 
claimed the land by virtue of assignment from the Baton Rouge 
- and Vicksburg Railroad Company, which assignment was confirmed 
_ by the act of February 8, 1887 (24 Stat., 391), as to the part of the grant 
which embraces the fond in question. 

On March 13, 1893, Daigle submitted tinal proof and on April 4, 1893, 
final certificate insuied to him. : 

September 30, 1893, Julia Colligan, widow Of Ernest Colligan, pre- 
sented a hemectead application for the same land, which was rejected 
for conflict with Daigle’s entry, from which rejection she appealed, and 
filed affidavit. of contest against Daigie’s entry, alleging it was made 
- without her mou eteee and. in violation of the rights of her deceased 
husband. 

On October 12, 1894, your office sarectadl Mrs. Colligan’s application. 
to enter and denied her application to contest, and she appealed. 

Your office decision was affirmed by the Department January 25, 1896. 

On August 28, 1896, on review, the Department set aside its decision 7 

of January 25, 1896, reversed your office decision of October 12 p 885 

and directed that a hearing be ordered. 

In pursuance of instructions, a hearing was had. and testimony was 
submitted by the parties before a United States commissioner at Ope- 
~ lousas, Louisiana, and returned to the local office at New Orleans, upon 
.. which testimony, on March 10, 1897, the local officers rendered a deci- 
sion in favor of Daigle and dismissed the- contest. - Mrs. Colligan 

appealed to your office, and on February 12, 1898, your office affirmed 

the decision. 
The.case is before the Department on the farther: appeal of Mrs, | 
- Colligan. 
In order to understand the merits of the veenteoc ene between the 


"present parties, it is necessary to. state the facts which led up to it. 


It is conceded that the land is within. the indemnity limits of the 
grant made by the act of March 3, 1871 (16 Stat. 573), to the New 
Orleans, Baton Rouge and V icksburg Railroad Company, and that its 
rights were assigned to the New Orleans Pacific Railway Company, 
“which company, it appears, definitely located that part of the line of its 
road which is opposite the land in dispute, November 17, 1882, and 
selected it December 28, 1883. It further appears that on April 27, 
1887, one Leon Le Bleu ade application to enter said land under the 
homestead law, but. subsequently amended his oeauen by substi- 
tuting for lots 3, 4, 5 and 6, the N. 4 of the NE. 4 | 

On August 11, 1889, Ernest Boies: hisband of Julia, applied to 
enter these lots andar the homestead laws, which was rejected. | 

On April 15, 1890, Ernest Colligan presented another application for 
said land, dlleging settlement thereon Januar y 10, 1890, upon which no 
action seems to have been taken, but which was still nen: at the 
death of Colligan, which occurred November 6, 1892. 
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It appears that your office, on March 18, mse allowed Le Bleu to 
change his application to the N.4 of the NE.4, and his application 
thereafter ceased to apply to the lands in question. 

It appears further from the decision of the local officers that-Colli- | 
gan’s application of April 15, 1890, was accompanied by an affidavit of 
contest against the New Oplouae Pacific Railroad: Company. They 
find also that Daigle had no contest against the company, but that it 
relinquished its claim in his behalf, and he was permitted to make 
entry, without giving any opportunity to Colligan to show his right. 

The local officers seem to have proceeded upon the idea that the 
claim of Daigle was.in some way strengthened by the relinquishment 
_of the railroad company, although its relinquishment was to the United | 
States. The effect of its relinquishment was to restore the land to the 
public domain, free from the grant to the railroad company; and it 
would seem, under the facts as hereinafter shown, that .as between 
Daigle and Golligan the latter was entitled to have his application duly 
considered before Daigle’s entry was allowed. | 

The question arises as to whether the right to perfect entry survived 
to Colligan’s heirs, he having in the meantime died. | 

It is believed that the principle decided in the case of Wilka’s ene . 

v. Martin ef al. (22 L. D., 300,). is applicable to this case, wherein it — 
- was held (syllabus): | , i 
. The right of an actual settler, with ¢ a pending anpliention: to make homestead. 
entry, who dies before the final determination of a contest instituted by him against 
a prior adverse entry, descends to his heirs; and may be perfected by them on the 
cancellation of the entry under attack; and this right is in no manner dependent 
upon the provisions of the act ‘of July 26, 1892, with near to the heirs of a 
contestant. 

If this right survived to Colligan’s heirs, it was error ou allow Dalelee 
entry without notice to them. . 

Regarding Mrs. Colligan as the senesen eas ‘of the heirs of her. 
deceased husband, they being minors, the case is to be considered on 
its merits, as though it was proceeding between Colligan and Daigle. 
The contention of Mrs. Colligan is that Daigle was estopped from 
claiming anything by virtue of his residence on the land as against the 
settlement rights of her deceased husband, and that he is also estopped _ 
as to the claim of herself and children, they being privies in estate of 
Ernest Colligan. | 

It appears from the evidence that Daigle has for many-years occu-. . 
pied a small cabin on the tract, but near the line, and that his improve- 
ments are of small value. 

It appears from the record that the improvements of Colligan are 
- worth not less than five hundred-dollars; that Daigle assisted him in 

making the improvements; that fifty acres are enclosed and twenty in 
cultivation; and that Colligan’s family have resided upon and culti- 
vated the land since 1890 up to the hearing, and that Daigle never 
anestoned their right aoa a lifetime. It seems probable 
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that Daigle first claimed his settiement to be upon adjoining land, | 
afterwards entered by William Clavier. 

William 8. Evins, who resides in the neighborhood of the land and 
who assisted Colligan in trying to make entry, testifies, when asked if 
Colligan settled with consent and aid of Daigle: 3 
Ans. Daigle made no opposition at all, when I was engaged in trying to enter the _ 


land for Ernest Colligan, :leceased, nor while I was engaged in entering the land for 
contestant. Daigle told me he was to receive forty arpents of NW. 4 of same section - 


from William Clavier, who had made application therefor, Daigle ainiaine to be at. 


that time on the NW. }. -He was promised the forty arpents by William Clavi ier for 
keeping silent and ioe opposing him for his entry NW. 7. 

Daigle, though present at the hearing, oe not go upon the suane or 
otherwise dispute this testimony. i ae 

William Clavier was put upon the stand, but he was asked no ques- 
tion in reference to the arrangement between bim and Dai gle, a and did — 
not deny it. It must therefore be taken as true. 

Hebard Daigle testified that he and Auguste Daigle ‘assisted Colli- 
gan, when he first settled, to build his house and enclose the land, and 
that he never heard Auguste. Daigle make any ob} ection during tha life- 
time of Colligan, and that the improvements : are not worth less than five 
hundred dollars. 7 

There is no denial of these facts. Daigle, hepetore tent silent and 
saw Colligan put valuable improvements on the land, which are to 
inure to his benefit if his entry stands. While the record does not 
show any specific agreement between the parties, the fact that Daigle 
aided and assisted Colligan in making the improvements, without 
making known his intention to make entry, is strongly suggestive that 
he then had no such intention. If he had, it was fraud to conceal it, 
and if it arose later, he would be estopped from acting upon it as 
against Colligan and his heirs. Colligan had a right to a that 
Daigle did not intend to apply for the land. | 

The doctrine of estoppel in pais. “ Proceeds upon the evound fiat he 
who has been silent as to his alleged right when he ought in good faith 
to have spoken shall not be heard to speak when he ought to be silent.” 
Morgan v. Railroad Company (96 U.S., 716). | 

In the case of Roberts ¢ et al. v. Gordon 14, D., 475, it was held 
(syllabus) that: | 


One who fails to assert any eam to a tract of wiblia land which is in the adverse 
possession.of another, and remains silent, though knowing that the adverse occupant 
continues to claim, occupy and improve the land, is estopped thereby from subse- 
quently denying the eo0d © faith of said occupant and asserting a right of eae in 

himself, 


Your office decision is accordingly reversed, and the homestead entry 
of Daigle held subject to the right of sontesrant to enter said land for 


the use of the heirs of Ernest Colligan, deceased, within ty, days 
from notice of this decision. 
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aoe RECORDS-EXAMINATION BY THE PUBLIC. 


INSTRUCTIONS. 


The records i in the ‘oon land offices shout be treated as open to qaepadtion on. the 


part of the public, subject only to the restriction that such examination shall |. .— 


not interfere with the ordeny. despatch of pupae business. 


| . Seoretarn Yy Bliss to the Commissioner of the General Land be Nota | 
. (W.-V. D.)-. ber, 25, 1898, eS (G. B. G.)- 


The Department has con sidered your office communication of Novem- - 


_- ber 7, 1898, by which attention. is invited to the case of Adolph Munter 7 


(2 L. D,, 197, and 3 L. D., 174), which how governs the. use of records. 
and papers in local land offices. 

It is suggested by your office that ‘the rile there eenented is 00 | 
liberal, and therefore needs limitation,” and a proposed circular is trans- — 


= mitted, for the approval of the Department, which provides that:. 


_ Hereafter you (registers and receivers) will not allow examinations of your rec: ~ 


 ords or papers, except in the présence of some one connected with your. office, and 


then only by persons directly interested, either as parties or attorneys, in the spe- . 


_ cific matter then pending to which such records or papers relate. . 
The case of Adolph M unter, supr a, came to the Departinent upon his — 


. appeal, from a decision of your office approving the action of the regis- 


-_ ter and receiver at- Spokane Falls land office, Washington Territory, . 


refusing to allow him access to the records of the office for the purpose : 


of making plats and transcripts of entries ‘and filings. The Depart- 


ment held (3 L. D., 174), that the public have a right of access to the. 


records of local land offices, for the purpose of obtainin g information, | 
‘or of making copies of such records, when the conduct of the public 


business will fairly permit, and that this is so regardless of the provi- : 


sions of law requiring the land officers to give information and copies _ 


of records when requested, and. omy gs a fee for'such service, In that 
case it was said: , 7 : 7 
When ¢ any: person desiring information applies to examine the. public records of | 


the local land office, the question is not what business is the party engaged i in, or 
- what effect will his examination have upon the amount of fees that may accrue to’ » 


the register and receiver; but rather, will such examination interfere unnecessarily 
with the public business? If not, then the person so applying must be permitted to 
have access to the records, ‘‘as a matter of. well recognized right.” Mr, Munter’s 


_ rights are no greater and no less than those of any other individual under like cir- 


cumstanees, and it is a matter of no momeut whether he is a resident of Washington 
Territory or of the State of Alabama. He asks access to the records of the local land — 
office for the purpose of making copies of the same only “wheu the conduct of the — 


‘public business will fairly permit.” This access he has a right to demand, and the 
- Tegister and receiver have no right to deny it. 7 


The rule at common law was that every person having an interest in 


| public records is entitled to the inspection thereof, either by himself or . | 


his agent, and it was held sufficient authorization that he act as the 
representative of the common or public right. | 
. 21673 —VOL 27-—40 
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‘The aecbeste of ere as a » condition sretedent to the. right to 
7 ‘inspect public records does not generally obtain in the United States. 


~ Such limitation is deemed repugnant to the penne ‘of — insti- 7 


| tutions. — ; 2 
_ In the case of Burton v. Tuite, 78 | Mich, 363, it was said on this . 
question: a | 7 


I do not think that. any common law ever : obtained in this free government, that 
would deny-to the people thereof the right of free access to, and public inspection of, 


~ public records. They have an interest always in such. records, and I know of nolaw, 


written or unwritten, that provides that, before an inspection or examination of a | 
public record is made, the citizen who wishes to make it. must show some special 
interest in such record. I havea right, if I see fit, to.examine the title of my neigh-. 


-bor’s property, whether or not I have any interest in it, or intend ever to have. I 


also have the right to examine any title that I see fit, recorded i in the bas omtoes 
for the purposes of selling such information, if I desire. . 


It is undoubtedly true that the right to inspect ‘public ede may 
be subjected to proper regulations, and if a person fails to conduct him-_ 
self in a proper manner he may properly be denied ACCESS to such rec- 
ords. Boyden wv. Burke, 14 Hows, 575. | 
_ It is also true that: 


in all cases of public writings, if the digslonue of their coritents would, either in 
the judgment of the court or the chief executive magistrate, or the head of depart- 
meut in whose custody or under whose control they may be kept, be injurious to the 
publio interests, an inspection will not be granted. Greenleaf on Evidence, 1-476. 


These principles are, in etfect, incorporated in an order of. this 
Department issued by Mr. Secretary Teller, May 24,1884, as follows: 


' Frequent requests are made for permission to examine the records and correspond- 
ence in this Department, and its several branches by persons not connected there- 
with. All its records are public and should be accessible for examination to any 
reputable citizen for a legitimate object. This should not apply to private claims, 
caveats, uor pending applications for letters patent. They should not, however, be 
opened to examiuation for idle, curious, or malicious ends. It is therefore— _ 
Ordered, That auy pablic record or account in this Department shall be subject to 
inspection by any reputable person, provided the specific record, subject, or account 
shall be set forth by such person and the reason given for the desired inspection. . 
Subordinate officers. of the Department, in determining their action under this 
order, will exercise their own judgment as to whether any public or official interests 
' in each case would be jeopardized by any such inspection, and, if in doubt, submit 
_ the matter for the action of higher authority, Hogetner with the reasohs for refusal, 
it any exist. : ’ | | 
It is the desire of the Seaestty not to be snbannnased with the. decide of each 
cases, unless grave objections arise in the minds of subordinates to granting such 
requests. It should be borne in mind by those who, for the time being, are the cus- 
—todians of the records and correspondence of their several offices, that they can 
have no personal interest in. these mattera, and that. Pas are uhe servants of .the — 
| public, for the public good. : 


This order has never been revoked, See 5 L. D. 400. 
It is not perceived what public interest will bes injured by the rule 
now in force in the matter of the examination of public records i in the 
local land offices of the United States. | | 
_ A proper regard for the rights of all citizens demands that they 
7 sloule at all times be permitted to examine these records, oe only | 
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ae to? the ‘restriction that ‘such examinations shall not interfere with the . 
: ordinary dispatch of public business. _ : 
-- Every citizen of the United States is interested, either. immediately | 

or remotely, in the disposition of the public. domain, and has the right 

to inquire at all times and be informed i in the most satisfactory manner. ° 


what the records of these offices. show, and the most satisfactory infor- — | 


- mation that. can be given may be a personal inspection of the records. : a 
For the foregoing reasons, the said proposed circular of ont office i is 
returned ayienour the approval of the Department. , 


| ALASKAN LANDS-APPROVAL OF SURVEY. | 
_ OPINION. | 


| In all cases chee duplications to purchase Alaskan lands were filed 1 pr ior to J anuary 
| 21, 1898, and remained pending at the passage of the act of May 14, 1898, the 


_ gurvey of such claims must be considered and approy ed by the Commissioner. of 


the General Land Office before entry can be allowed. 

In the disposition of*claims initiated under section 10, act of May 14, 1898, the sur- 
vey of the land does not come. before the Commisstoner of the General Land 
Office for his consideration until after the entry is allowed, or upon appeal from 
‘rejection of the application, 

Assistant Attorney-General Van Devanter to the Secretary of the Interior, 

November 25, 1898. . CH, FF. B.) 


Under your reference of the fifth instant I have considered the com-. 
munication from the Commissioner of the General Land Office, wherein, 
_ referring to sections 12 and 13 of the act of March 3, 1891 (26 Stat., 
661), and to section 10 of the act of May 14, 1898 (30 Stat., 409), le 
makes inquiry respecting the present authority of his office in approyv- 
ing the survey of lands in Alaska embraced 1 in applications: to purchase 
under these statutes, : | 

By the terms of sections 12 and 13 of the act of March 3, 1891, one 
. desiring to make purchase thereunder. was required to aptly ‘5 the 
surveyor-general of the District of Alaska for a survey of the tract, 
and to deposit the estimated cost of such survey, whereupon the sur- 
veyor-general was authorized to employ a competent. person to make © 
the survey, the plat and field notes.of which. were to be submitted to ~ 
the surveyor-general and then to the Commission er of the General Land | 
Office for approval; and on receiving notice of the Commissioner’s — 


_. approval of the survey the applicant could make purchase of the tract. 


. Thus, under this statute, the approval of the survey by the Commis- 
sioner of the General Land Office was the néxt step in order of time 
after the approval thereof by the surveyor- eo and \ was a: condi. ee 
tion precedent to the obtaining of a cash entry... e 7 
Section 10 of the act of May 14, 1898, provide: that ‘all juin a | 
stantially square in form and lawfully - initiated prior ‘to January 21, 
1898, by. survey or otherwise, under sections 12 and. 13 of the act. of 7 
March Dy 1891, may be perfected and patented upon compliance with | 
the provisions of the said sections 12 and 13, but subject to HS eee _ 
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| ments and: pr ovisions of the act « ot 1898, aecepite as to area and Seen: | 


| | ing that no claim. shall extend along a re front for more than one. 


hundred and sixty rods. ‘The. statute of 1898 does not contain any 
- requirement or provision modifying the procedure for perfecting claims 
embraced in applications under the earlier act and, hence, they are to. 
: ‘be perfected according: to the procedure. prescribed by that act in all | 
cases where the application was filed before January 21, 1898, and 


7“ remained pending at the time of the enactment of the new statute, = 
which means that the survey of: such claims must be considered and 


| approved. by the Commissioner of the Gener al Land Office penne cash 
entry can be allowed. | 
Section 10 of the act of May ee 1898, eataplenes! a , different method 


- of procedureé for claims initiated thereunder, whereby next after the | 
survey is approved by the surveyor-general the applicant is to file in | 


the local office, together with his application to. purchase, a certified 
copy of the field notes and. plat, and to prosecute the proceedings in 
- that office to a conclusion, but the survey will not come before the 

Commissioner of the General Land Office for his consideration until 
~ after entry 1s allowed, or upon appeal from a a rejection of the application. 7 

While section 10 of the act’of May 14, 1898, is silent respecting the 
authority of the Commissioner of the Géneral. Land Office over the 
_ survey of claims sought to be purchased thereunder, it contains no. 
provision abrogating or restricting his general authority over the sur- 
_vey of public lands, and hence it is not doubted that the survey of 
such claims falls as completely within his general authority as does the — 
survey of other public lands where there is no special provision to. the 
contrary. In Catholic Bishop. of as v. Gibbon (158 U. S.. ea 
167; ), Ibis said: , 


It may be laid down as a general rule that, in hs absence of some Bpenials pro: _ 
vision tv the contrary in respect to any particular ¢ orant of public land, its adminis- 
tration falls wholly and absolutely within the jurisdiction of the Commissioner of 
the General Land Office, under.the supervision of the Secretary of the Interior. It 
is not necessary that with each. grant there shall go a direction that its administra- 
tion shall be under the authority. of the land department. It falls there unless there 
is express direction to the contrary. : : 


The difference in the operation of the two acts of 1891 and 1898 is 
_ that under the earlier statute the Commissioner’s consideration and — 
approval of the survey was a prerequisite to the allowance of the cash. 
entry, while under the later statute his consideration thereof must be 
postponed until a later period, and under the earlier statute a distinct 
and express act of approval on the part of the Commissioner was con-— 

| templated, while under the later act his approval. will be eee 7 
” evidenced by passing the claim to pees | 
Approved : | , . 
a N, BLIss, 

| Secretary. 
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_SETTLEMEN , RIGHTS—LOWN SITE—J OINT ENTRY. 


/Maprmont Townstre V. -BiEssine. 


A settlement right is personal aad. not the subject of transfer, hence ae piivehane 
of the possessory claim of an actual settler does not confer any priority of right. 
as against-a townsite settlement established prior to the Bey blemewt of such 
purchaser. .— - 

_ Section 2274 kh. 8., 1s only spalicable to satuieuents made under the agricultural pore | 

and does Noe therefore, authorize a joint entry as between a homesteader and. 

townsite settlers. , 


Secretary Bliss. to the Commissioner of ie General I Land Office, November 
Oe DD re a 25, 1898. a (BF. B.) 


This controversy ‘involves the right. to Hie » SWH of ‘tie N Wi of See. 
6-28, T, 48 N., Re 2 Ws, Coeur d’ Alene, Idaho, sabiaeed in the homestead: 
entry ot Tits Blessing , made August 13, 1894 (with other lands) to 
which .a claim 1S agser bed to the townsite of Medimont. | 
A hearing was had April 9, 1895, and at said hearing an seein: 
of. that date, which had en patered: into between Blessing, the trus- 7 
tees of the townsite (he being one of the trustees), and individual prot: 
| estants, citizens of said town, was offered-in evidence, by which it was 
Stipulated that the town of Medimont might at any | time—* mye sen. ee 


| apply for an entry of said townsite, ‘embracing and including ‘that. portion. of a 7 


last named subdivision as-it is now platted and staked, without any further. relin- 
quishment on his part, and that in event that the aid Titus Blessing shall make. 
final proof upon his entry before the said: town of Medimont shall perfect title to - 
their townsite he will convey to said town of Medimont, ‘by &@ gooil and sufficient — 
deed, all that portion of the said SWi NW4, now platted or staked as apart of said 
town, the said. trustees of the. town of Medimont paying to the povernmens of: the: 
United States the legal price of. said land. z - 


. This agreement was submitted to your office and by aeeroi POE: Vay 
20, 1895, the local officers were instructed that a relinquishment of a 
portion ea a legal subdivision could. not: be accepted nor an entry. 
allowed for less than a legal subdivision; but that the final proof. of 
Blessing when offered should not be rejected, merely because of the 
occupancy of a sinall portion of the land,.if such occupancy is shown to. 
be of tlie character of the village settlement. in the .case of Francisco 
Mirabal, 20 L. D., 346. This decision. was not appealed from. | 

- On March 16, 1897, the. probate judge of the county in which said 
land is situated applied to enter said tract of land together with the | 
NW} of the SW¢ of said section 28, the latter tract being covered by 
the homestead entry of Jouathan H. Mauck, made Angust 17, 1894. — 
This application was rejected as to the NW of the SWi peoanes of - 
 eonfliet with the entry of Mauck and as to ive tract in controversy for 

the reason that. the rights of the townsite settlers were concluded by: — 
~ the action of your. office of | May. 20, 1895, which sustained the entry, 
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| of Blessin g, subject to the right of the townsite setilers oe dice that. 
their occupancy of the land was prior to the time when Blessing’s claim 
was initiated and. was not of the character of settlement shown 1 in the — 
- Mirabal case. 7 | 
~ Your office by letter of: June 5, 1897, igastained this action and under | 
instructions therein contained, a contest was filed by the townsite 
authorities under which a hearing was had October 21,1897. Upon 
the testimony taken at this hearing the local officers found that the 
agreement entered into April 9, 1895, between Blessing and the town- 
site authorities was an equitable aajustment of the controversy, which 
gave the parties the land claimed by them respectively prior to survey, 
and that as the settlement of the town of Medimont was similar. in 
character to the village settlement in the case of Fraucisco Mirabal the 
homestead entry of pene should remain Rune to the terms of said 
agreement. ne 
Your office by decision of J ily 20, 1898, held that— mae 


they portion of the subdivision herein involved was selected and platted as a oe 


site long prior to Blessing’s settlement; that the entire area of the tract so selected 


and platted, in both subdivisions, is. ‘not more than the needs of a very small town 
would reasonably require; that thi igs portion of this. subdivision forms a component | 

part of a town which was founded for purposes of trade and business aud residence, | 
as it seems, the convenience and needs of the vicinity were thought to require; and 


| a that it has thereon the source of the water supply of other parts of the townsite, a 


stable used by one of the townsite claimants, and a school house, which, tomy mind, 
is one of the highest evidences of its use for community purposes; besides cogent | 
Ing many lots claimed and improved by other persons ; I am led to the conclusion | 
that it should not be awarded to the agricultural claimant. | 


You held, however, that as both parties went on the land prior to. | 


survey they should be allowed to. make joint entry of the subdivision _ 


under section 2274 Revised Statutes. From said decision Blessin 1g has - 
appealed. , - : : 
The material facts in this case. are y not controverted. In Gael 1891, | 
before the government surveys were extended over this land, the town- | 
site of Medimont was laid out upon what was afterwards cowl by the 
government survey to be the SWof the NW and the N Wi of the SW 
of said section 28. The area as then laid out and platted in streets, 
blocks, aud lots, covered about forty acres, which included sixteen or 
eighteen acres of the subdivision in controversy, now embraced in the | 

homestead entry of Blessing. | : 
~ During the year 1891 there were jocnted on the townsite a store, post- 
office, hotel; saloon, and three dwellings. Between that time and the 
date of hearing, other dwellings had been erected; also a school build- 
ing, and a platform for necessary handling and use of freight and pas- 
sengers brought and carried over the railroad that passed through the 
townsite. All of these buildings except the school house had. been 
erected prior to Blessing’s entry in 1894, and were placed on: the Nw : 

of the SW, being the part. of the townsite covered by the entry. of | 
| Jonathan H. Mauck.. 7 | ao 8a “4 
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Titus Blessing came to Medimont. the ‘28th | day. of Fepiaacy, 1892, : 

after the town: had been laid out and platted into streets, lots, aa | 
blocks and after the improvements heretofore mentioned had been made, 
~ at which time it was used for the purpose of trade and business. While 


” the school house which was located on the. subdivision now in eontro- os 


_-versy was not built until after Blessing had settled and made his entry, | 
_ a school had, prior thereto, been conducted upon the townsite in one of» | 
the dwelling nous: in that part of the townsite covered by the onary | 
of Mauck.. , | 
Blessing lana’ that when he came to Medimont he leased from Baa as 


7 Edwards a squatter’s right from March 2nd until June 15 , 1892, at which . @ 
latter date he purchased it for the sum of $430.00, “Bdwards’ claim was, — 


- to the greater part of the land embraced in the townsite and was initi- 


ated prior to the claim of the townsite settlers, but he waived his claim ae, 
in favor of the townsite, at: least to the extent over which its = purvey® ae 


were extended. 


. _ Edwards’ settlement right was fone a ceaoual but, which he could eat 


not convey to another and. Blessing could not acquire by lease or pur- — 


chase from. Edwards any right of settlement or: ‘any right of priority as. : : a 
- against the townsite settlers, who had laid. out, oe and occupied . et % 
_ the land prior to his settlement in 1892. ‘ 


- Jt is true that the only improvements on that ‘part of the townsite 7 
within the subdivision in controversy are, a private stable, a spring from | 


whieh water is conducted’ upon other ‘parts of the townsite, a school 


house built after the entry of Blessing was made, and several lots 


i fenced and improved by.some of the townsite settlers. But this sub- 


4 division is covered by part of the townsite as originally located and 
- platted, ‘prior to survey, over which the streets of the townsite were | 
- thenextended. The townsite contains about twenty- five or twenty-six — 


inhabitants, with improvements of the value of from two to three | 


thousand dollars. _The post-office was established in 1891, and ‘the land | a ; : 
has been used since that date for the purposes of trade and business by 


the inhabitants of the town and the surrounding country. The town- 
site settlers claim the right to enter said land under sections 2387 et seq., 


| Revised | ‘Statutes, which. authorizes the entry by legal subdivisions, of = 


- the land actually peg a for town ‘purposes. - ee acer July 9, 2 
1886, 5:L. D., 265. 


The riots of. biiées claimants to the inde in controversy must be | 


determined by priority of settlement which extends to the legal sub- 
division settled upon. Edwards did. not assert his prior right of set- 
_ tlement, and the next settlers in point of time were the townsite settlers, 
who ineladed | in their settlement a tract covering two leg al subdivisions, oe 


and settlement upon part was settlement upon the whole. 


Blessing did not come upon the land until after the right ‘of the town- | 


site settlers had attached, and can predicate no claim upon his-purchase | ; 


| | oe Edwards, of what he calls his settlement ele ot can, he claim a 
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any right by. virtue of his agreement of ‘April 9, 1895, The terms 


| stipulated i in said agreement could not be carried out and neither party —_ 


appears to have taken any action thereunder, which would. work an» 
equitable estoppel, even if it could be here eeoenede Section 2274 
Revised: Statutes is only applicable to settlements made under the agri: 

cultural laws with.a view to preemption or homestead entry, and ei e 


- not have reference to townsite settlements. 


‘This case is not controlled by the decision of the Department i in the 
case of Francisco Mirabel. In that case the land was not occupied for » 


| trade and business, and no claim was asserted thereto under the town- 


site laws. Jn the case at bar the townsite was laid out and platted, | 


7 trustees appointed, and application has been: regularly made by the 


constituted authorities | to secure the title to the land for townsite - 
purposes and to secure ‘to the. settlers ne phen initiated by their | 
‘settlement. | ek | 
| The fecision of your office is fieveiore modiged: and ino Aeeonanine 
. with the views herein expressed, the homestead entry of Blessing will _ 
- be canceled as to the SW. 4 of the NW. 4 of said Sec, 28, and the town- 
site settlers will be allowed to make entry of the same. ! 


ey 


PRACTICE—ADVANCEMENT OF CASE-APPLICATION. 
ROBLES U Krncarp, | 


When a.case is ready for. consideration inde? ‘tie rules of practice it may be 
| advanced on the docket without notice to either party. 
Failure to appeal from. the rejection of au application.to enter does not defeat the 
-. right of the applicant, if he is not given the requisite notice in writing of the 
adverse action, une of his right of appeal therefrom. | 


Secretary Bliss to the Commissioner of the General, ene Office, N scien 
nee ee) : . | 25, 1898. oo. (Od. G) 


«Jose Robles, through his attorneys, has filed a motion for review of 
departmental decision of September 2, 1898 (unreported), wherein‘is - 
affirmed the action of your office in rejecting his homestead applica- ; 
— tion as to the N. dof the SE. tof Sec. 34, T.5'N., R. 26 W., Los Angeles | 
land district , California, and allowing the homestead entry of os * 
| Kincaid ébenéfor to remain intact = 9 |. 

The first three specifications of error are directed 60 ine finding of 


the Department that Robles never. established nor maintained a bona 


fide. residence on the land i in controversy, the same. being used by him 
mainly for the purpose of cutting and selling the timber therefrom, and 
present. no matters that. have not already been ss ai puree oe | 
by the Department. | 
- The fourth, fifth and sixth specifications are as. ; follows: 


oth entirely overlooking the fact that at the date of. the allowance of Kincaid’s | 
entry oll J une 10, 1807, Robles’ homestead PR oat om, filed Mareh | 29, 1897, was 
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“pending, nndispozed of, on his appeal to the Coiniaissioner and was returned for 7 
allowance. by Commissioner's letter ““N” of June 5, 1897.. 

In not holding that Kincaid’s right, if any, to said land relates only to June 10, - 
1897, the date of his entry and that Robles, in any event, is the prior leg al applicant 


for the same. 
In advancing this casé over a year, out of its regular order for consideration: no 


notice having been giv en to contestant, as required by “Special order” of June 11, 
1896 (22 L. D., 675), that this case would be treated as: ‘“ourrent work” and, me: 
. rules relating to filing arguments would be strictly enforced.” | av, 
- The last specification will be cousidered first. The ‘case aiden con: 
sideration does not come within any of the classes of cases specified in 
_ the special orders of January 29 aud June 11, 1896 (22 L. D.; 120 and ~ 
675), and counsel so contends. Hence Robles. was not entitled to the — 
notice, contemplated by the latter order. As to other cases when 
they are ready for consideration under the rules of practice they may 
be advanced on the docket without notice to either party (Lambert Vv. 


Fairchild, 5. D., 675). Your office rendered decision in the case 


March 26, 1898, and notice thereof was duly issued. The appeal of 
Robles. front said decision was filed in your office May 31, 1898, and - 
Kincaid filed his argument in reply thereto June 21, 1898, ai office , 
forwarded the papers to the Department Anguat 4, 1598, where, as 
heretofore set forth, decision was rendered Bopteniber 2, 1398, Under. 
the rules of practice the case was then ready for consideration, and 
ould be advanced on the docket without notice and wuineut prej judice 
to: either party. | | 

As to specifications numbers four nd age: the facts of the case are 
that August 17, 1896, one John Loughead filed coal declaratory siate-_ 


ment No. 17 embracing the land in controversy. March 4,1897, Kincaid - _ 


made homestead application covering said land, which was eotanned to. 
him by the local office under date of March 6, 1807, for the reason that. 
the land applied for was covered by Loughead’s coal declaratory state- 
ment, and with the information that “if Mr. Loughead relinquishes all | 
his right, title and interest in and to the land described-to the United 
States your filing could be accepted.” The plat.of survey of the W.4of . 
Sec. 34 was filed in the local office February.25, 1897; while that ofthe . 
i). 4 thereof bad been filed since April 20, 1875, . March 29, 1897, Robles 
made-homestead application for certain iand, including that in ¢contro- - 
versy, Which was also rejected for contlict with Loughead’s coal declara- - 
_ tory covering said land, and Robles appealed. June 5, 1897, your office 
held that it was error to. reject. Robles’ application ierues of conflict 
with Loughead’s tiling, for the reason that said filing did-not segr egate — 
the land, but found that said application would have to be rejected as — 
| to a ete acre tract included therein and which had been patented to 


one George McKenzie under his timber land cash entry No, 53825, As _ 7 


the elimination of said forty acre tract would leave’ the remaining 
tracts claimed by Robles non-contiguous, he. was required to elect _ 
which of the said remaining. tracts he would retain, or to file a new’ 
application embra acin g the land in a question.o on which bis improvements | 
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- were located. Ju une 10, 1397, iineaidl made another application for the 
same land he had previously applied for including that in controversy, ~ 
_and this application was allowed to go of.record as. homestead entry — 
No, 8350. July 7, 1897, Loughead’s coal declaratory statement was 
canceled by relinquishment. September. 5 5, 1897, Robles filed a home- 
stead affidavit and application covering the land j in controversy, also 
a duly corroborated affidavit of contest. alleging settlement and resi- | 


“dence since July 26, 1890, at which time he claimed this particular #4 
tract. As a result: of the hearing had ¢ on this affidavit the local nee: ne 
a concluded as follows: — 


The presence of Robles on the land s seems to oe had more s the char acter of visite 
than of actual bona fide residence thereon, His wife had a house at Montecito 
é which was the headquarters of the family, at all times. The improvements made by . 
him upon the land do not seem to have been made to improve 2 home, but.rather for 
the purpose of maintaining such a show of a claim as might deter an honest settler 
. from taking up the land. He claims to have made. an expensive road to the claim 

but it is not shown to have been used for other purposes than hauling wood froin the 
claim. .... He has cut wood at different places over the claim in extent about 


- twenty anne but has cleared for cultivation only about three acres. We donot — 


‘think his occupation of the tract although extending over a long time has been of 
such a nature as shows an honest intent to make a home upon it for himself and 
family and such as would entitle him to.a preferred right of entry over another set- 
tler, and we recommend that the homestead entry of Kincaid remain intact and the 
application of Robles to make homestead for the tracts claimed by him be denied. 


Your office affirmed the judgment of the local office so far as Kin- 

caid’s entry is concerned, but permitted Robles to enter the land 
included in his application of September 5, 1897, excepting the land in. 
controversy, if he should desire to do so mr no valid objection should | 
appear other than disclosed by the record. The Departinent, as here- 
tofore stated, affirmed the action of your office. ; 

Neither the local office nor your office discussed the question raised 
by the specifications under consideration. This matter was referred 
to on appeal, but the Department only passed upon the question of 
- Robles’ good faith in the matter of residence, although the question as 
to what right he secured by reason of his application of March 29, 1897, 
was not entirely overlooked. It will be observed that prior Ee. that : 
time, namely, on March 4, 1897, Kineaid bad presented an application 


~ for the land in question. Under date of March 6, 1897, as hereinbe- — 
fore set forth, the local officers returned to Kincaid his said application = 


“for the reason that the land applied for is covered by the coal land — 
declaratory statement ot John Loughead, made August 17, 1896.” 
Subjoined to their letter. was the further information that ata Mr. 
Loughead. relinquishes | all his right, title and. interest in and to the 


| | land described to the United States your. filing could be accepted.” ane | 


It is ‘contended in the motion that inasmuch as Kincaid never. took 


any appeal from this action of the local: officers, his right to the land 


in controversy. relates only to June 10, 1897, the date of his entry; | 
2 ‘Brior to wae time Robles had. applied t to enter said: land. At appears 
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Anat the reason. _for the return: of. ‘Kineaid’s application was adver 
indorsed thereon, nor was he advised of his right of appeal to. your 
office; as required by the rules of practice. It has been repeatedly held 
that failure to appeal from the rejection of an application to enter does 


- not defeat the right of the applicant if.he is not given the requisite 
‘notice in writing of the adverse action and of his right of appeal | 


therefrom. Thus, if the action of the local officers may be considered 
a rejection of his application, still Kincaid was not bound to appeal, in 
order to preserve his rights, until he was legally notified of his right to’ 
do so. On the contrary, he followed the advice given by the local 
officers, and just as soon as the obstacle named by them to the allow- 
ance of his entry was removed by. Loughead’s relinquishment, he again 
applied to make entry. It is plain, in view of the fact that Loug:- 

-head’s coal declaratory did not segregate theland, that Kineaid’s appli- — 


- cation was erroneously returned. At. that time, as well as at the: date = 


_ of Robles’ application of March 29, 1897, he was a. settler on the land in ~ 
good faith, and continued to reside thereon. up to the time of the allow- — 
ance of his application on June 10, 1897.. In the view here expressed 


his rights are not limited or determined by his said application of June. 7 : 


10, 1897, but. date back to his application of March 4, 1897.. As that. 


was prior to Robles’. application, and as it was shown that he. was all. | - 


along a bona fide settler, priority of right: should be accorded to Kin- é 
caid. - Bspecially i is this true in face of the pipes that I Bovis failed. to ee’ 
establish and maintain residence on the land. 

The case.of Pfefterkorn v. Mueller, cited i in the motion and in . which . 
the Department rendered decision October 24, 1898 (anrepor ted), i is. not 


7 applicable to the case under consideration, for the reason that Pfeffer- — - 


korn’s application was properly rejected and hence did not oper: ate to. = 
reserve the land covered thereby, whereas Kincaid’s was not, and the 


latter’s application being thus improperly returned was equivalent to _ 


 an-entry.. The motion for review is 8 hereby. denied. 


REGULATIONS CONCERNING THE SELECTION. oF DESERT: LANDS BY 
CERTAIN STATES. : 


Section 4 of the act. of August 18, 1894, entitled, “An act eae ! 


"appropriations for sundry civil expenses of the Government for the fiscal + “3 


year ending June 30, 1895, and for other purposes” (28 Stat., 372-422), 
-. authorizes the Secretary of the Interior, with the approval of the Presi- 
dent, to contract and agree to. patent to the States of Washington, 
Or egon, California, Nevada, Idaho, Montana, Wyomin 2, Colorad 0, North 


~~ Dakota, South Dakota, and. Utah, or any other States, as provided in 


the act, in which may be found desert lands, not to exceed. 1,000, 000 | 
acres of such lands to each State, under certain conditions. 
The text of the act 1S as Sie . | 


Suc. 4. That to aid the public land States-t in the relation. of the desert lands . 
ene and the. settlement, eultiv ation and. sale thereof in: | small tracts: to actual 
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settlers, the. seatiney of tle Interior with. the approy al of fie. Promavit: ie, and 
hereby is, authorized and empowered, upon proper application. of the State to. con- 
_ tract and agree, from time to time, with each of the States in which there may be - 

situated desert lands as defined by the act entitled “An act to provide for the sale . 

of desert land in certain States.and Territories,” approved March: third, eighteen 
_ hundred and seventy-seven, and the act amen datory thereof, approved March third; _ 
- eighteen hundred and ninety-one, binding the United States to donate, grant and - 
patent: to the State free of cost for survey or price such desert lands, not exceeding © 
one million acres in each State, as the State may cause to be irrigated, reclaimed. : 


| occupied, and not less than twenty acres of each one hundred and sixty-acre tract 


‘cultivated by actual settlers, within ten years next after the passage of this aet, as 
_ thoroughly as is required of aiirens who may enter under the said desert land law. 
_ . Before the application of any State is allowed or any contract or agreement is 
executed or any segregation of any of the land: from the public domain is ordered by. 
the Secretary of the Interior, the State shall file a map of the said land proposed to 


_ be irrigated which shall exhibit a plan showing the mode of the contemplated irri- 


gation and which plan shall be sufficient to thoroughly irrigate and reclaim said land 


and prepare it to raise ordinary agricultural crops ‘and. shall also show the source of © 


_ the water to. be used for irri gation and reclamation, and the- ‘Secretary of the Interior - 
~Inay make necessary regulations for the reservation of the lands applied for by the 
States to date from the date of the filing: of the map and plan of irrigation, but such 
. reservation: shall be of nu force whatever if such map and plan of irrigation shall not 
be approved... That:any State contracting under this. section is hereby authorized ° 
to make all necessary contracts to cause. the said lands to be reclaimed, and to induce | 
_ their settlement and cultivation in. accordance with. and:subject to the provisions of 
this section ; but ‘the State shall not be authorized to lease any of said lands or to 
use or dispose of the same in ally Way whatever, except ‘to secure their reclamation, 
cultivation, and settlement. 3 : | 
As fast as any State may furnish satisfactory pr oof acdoriling to sucl- rules and regu- 

lations as may be prescribed by the Secretary of the Interior; that.any of said-lands 
are irrigated, reclaimed. and. occupied. by actual settlers, patents shall be issued to: 
the State or its-assig us for said lands so reclaimed and settled: Provided, That said 
- States shall not sell or dispose of moré than hundred and sixty acres of said lands. 
to any one person, and any surplus of nionéy derived by any State from the sale of 
said lands in excess of the cost of their reclamation, shall be held as a trast fand 
for and be applied to the reclamation of other desert lands in such State. That to 
enable the Secretary of the Interior to examine any of the lands that may be selected 
undér the provisions of this section, there is hereby: appropriated out of any moneys 
in the Treasury, not otherwise appropriated, oné thousand dollars. 


-In the. act making appropriations for sundry civil expenses of the: 


on Government for the-fiscal year ending June 30, 1897, and for other pur- 
_. poses, approved June 11, 1896, there ts, ander the head of appropriation | 
for. “Surveying publie lands,” the following provision : 


That under any law heretofore or hereafter. enacted by any, Si ate: Siovidiie ‘for’ 
| the reclamation of arid lands, in pursuance and acceptance of the teims of the evant 
made in section four of an act entitled ‘ ‘An act making appropriations for the sun- 
‘dry civil expenses of the Government for the fiscal year en ding June thirtieth, eight- 
een hundred. and ninety- -five, ” approved August: eighteenth, eighteen hundred and 
-ninety- -four, a lien or liens is hereby authorized to be created by the State to which 
such lands are granted and by no other authority whatever, and when created shall 
- be valid. on and against the separate legal subdivisions. of. land reclaimed, for the 


“7 actual cost and necessary expenses: of reclamation and reasonable interest thereon 


from the date of reclamation. until disposed of to actual. settlers ; and when au | 
ample. supply of water is actually furnished in’ a substantial ditch or canal, or by | 
artesian wells ¢ or reser er to replann a perpen trac6.or tr acts of such lands, then 
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witout: shall. issue for Hie: same to nee State without regard to settlement orcul- 
tivation: Provided, That inno event, in no contingency, and under no circumstances 
' shall the United States be in any manner.directly or indirectly liable for any amount | 
of any such lien. or liability, in whole orin part, 
‘J, The second paragraph of section 4, quoted above, requires th at the | 
‘State shall first file a map of the land selected and proposed to be 
irrigated, which shall exhibit.a plan showing the mode of contemplated 


- irrigation and the source of the water. In accordance with the require- 


~ msents of the.act, the State must give fall data to show that the. proposed | 
plan will. be sufficient to thoroughly irrigate and reclaim the land and 
prepare it to raise ordinary agricultural er ops; for which purpose a. 


: statement-of the amount of water available for the plan of irrigation will — : 


- be necessary. The other data required can not be fully prescribed, as 


aa -it will depend upon the nature of the plan submitted. All-information 


necessary to enable this office to judge of its practicability for i irrig ating 
all the land selected must be submitted. Upon the filing of suth map 
and accompanying plan of irrigation, the lands embraced therein will 
be withheld from other disposition until final action is had thereon by 


the Secretary of the Interior. If such final action be a disapproval of 


the map and plan, the lands selected shall, without further order, be 
‘subject to disposition as if such reservation had never beeu made; and- 
the local officers will make the appropriate notations on the tract books. - 
and plat books, opposite those pr eviously made, i In accordance with the 
requirements of paragraph 7: . | 
2. The map must be on tracing linen, i in duplicate, and must be drawn - 


— to a scale not greater than 1,000 feet to 1 inch. A smaller scale is 


‘desirable, if the necessary fnaston can be clearly shown. | | 
3. The map and field notes in duplicate must be filed in the local land 
office for the district in which the land is located. A plan and. field — 
hotes covering tracts selected i in several land districts need be filed. but 
once. in duplicate ; one copy in the other districts will be sufficient; but 
_in such case a duplicate map of the lands, at least, must be filed in ‘on | 
local land office, showing the lands ‘to be soare sated in that district. 
The map and field notes must show the connections of termini with — 
public survey corners, the. connections with publie survey corners © 
wherever section or township lines are crossed by the irrigation works | 
_ proposed, and must show full. data to adinit of. oes ee lines of the. 

survey of irrigation works on the ground, - eo 

4, The map -sbonld bear an affidavit of the engineer. who madert or | 
supervised the preparation of the map and plan, form 1, page 8, and 
also of the officer authorized by the State to make its selections under 


- the act, form 2, page 8. 


De The map should indicate clearly the. tracts selected, which mer | 
all be desert. Jands as defined by the acts of 1877 and 1891, and the 
decisions and regulations of this office therein provided for. The 
language of the former act and the decisions thereunder are as follows: 
“ All lands exclusive of timber lands and mineral lands, which will not, 
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| atone. artificial irrigation. nace some , agricultaral crop, shall be 
-- deemed desert land.” It is prescribed also as follows: | 7 

First. Lands bordering upon streams, lakes, or other natural bodies oo 
of water, or through or upon which there is any river, stream, arroyo; 
lake, pond, body of water, or living spring, are not subject to.entry 
_ under the desert land law until the clearest proce se ther desert char-— 
~ acter is furnished. | | , 
Second. Lands which. produce native. gTasses. suffivient in ‘quantity, . 


if unfed by grazing animals, to make all ordinary rer of ie. ip usual os 


| seasons, are not desert ands, | , | 

Third. Lands which will produce an aaioutele crop of any kind, in 
| amount to make the cultivation reasonably remunerative, are not desert: | 

Fourth. Lands containing sufficient moisture to produce a natural 
. growth of trees are not to be classed as desert lands. | 


6. The map should be accompanied by a list i in ‘triplicate of thelands - 


selected, designated by legal subdivisions... When a township has not 


been sapdivided: but has had its exteriors surveyed, the whole township - 
may be designated: and. when the records are in such condition thatthe 


‘proper notations may be made, a section or part of a section may be 


designated ; but no patent can issue thereon until the land has been | 


‘surveyed. This list should be dated and verified: by a certificate of the 


selecting agent, form 3, page 9. The party appearing as agent of the 


State must file with the register and receiver written and satisfactory 
sein under seal, of his authority to act in the premises. 

. The lists must be carefully and critically examined by the register 
aad receiver, and their accuracy tested by the plats and records of their 
office. When so examined and found correct in all respects they will 
_ so certify at the foot of each list, form 4, page 9. The State should — 


number the lists in consecutive cee , beginning with No. 1, regardless ._ 


of the land office in-which they are to be filed.. The register will there- 
upon post the selections in. ae in the tract book after the. eras | 
mauner:. t | 
— “Selected ee, on A. B., 5, oaeent for the State ce , aS 
~ desert land, act ée Augie 18, 1894, list. No. —,” and on the , plats 
he will viatle the tracts so selected. “ State desert lana selection.” After - 











the selections are pr operly posted and marked on the records, the lists, 4 | 


4 ‘papers, and. maps will be transmitted to. this office accompanied by the © 
evidence of the agent’s appointment. It is required that clear lists of | 


approvals shall in every case be made out by the selecting: agents, if — 
after the above examination one or more tracts have been rejected, 


‘showing clearly and without’ erasure the tracts to which the register is © 
prepared to certify, also the aggregate area properly footed in the | 
columns and set forth in the certificate. | 

For. rejected selections a new. application and a new list. will be 


= required, upon which the register will note opposite each. tract the — 


| objections appearing: on ‘the ones and indorse thereon his reasons 
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in fall. for refusing to ‘contity the same. The agent will be allowed to ; 7 
appeal i in the manner provided for in the Rules of Practice. Juists con- 
taining erasures received at this office. will not be filed, but will be oe 

returned for perfection. Form of title page to be prefixed to the lists ~ 
— of selections will be found on page.9, marked A. On the map of lands | 


selected the register will mark E rejected such tracts as he has rejected on - 


= ‘the lists. | oo. 
 .8. To the list of sale Rous rust be added a ‘contract of form 5, page ea 


2 #05, signed by the State officer authorized to make. such contract. - 
~.- 9, When the canals or reservoirs required by the plan. of irrigation a 
 eross public land not selected by the State, an application for right of , 
- way over such lands under sections 18 to, 21, act of March 8, 1891, (26 


Stat., 1085), should be. filed separately, i in ‘accordance with the Tegula- 
tions under said act. 


10, In the preceding paragr aphs eer ae are given for the desig- | 


nation of the lands by the proper State authorities. Upon the approval — | 


_ of the map of the lands and the plan of irrigation, the contractisexecuted — 


by the Secretary of the Interior and approved by the President, as 


.. directed by the act. Upon the approval of the map and plan, the ands . 
are reserved for the purposes | of the act, said reservation dating from, 
- the date of the filing of the map and plan. in.the local land office. A’ 


| duplicate of the approved map and plan, and of the list of lands, is 


transmitted for the files of the local land office, and a triplicate copy of Ss 


| the. list is forwarded to the State authorities. 
‘11, By the Honorable Secretary’s decision of January 29, 1898 (26. 
L. D., 74), it was held that the act of 1896 applies to all lands segregated 4 
Sandee the act of 1894, and patents will be issued for all such lands i in 


o accordance therewith: 


12, When patents are desired for any lands that have been masrosaied: ; 
_ the State should file in. the local land office a list, to which i is prefixed 
 acertificate of the presiding officer of the State land board, or other | 


a -_ofticer of the State who may be charged with the duty of disposing of 


the lands which the State may obtain under the law, form 6, page 11; 


and followed by an affidavit of the State Engineer, or other State ofiicer: os 


- whose duty it may be to superintend the reclamation of the eons form 
7, page 11. . 
18. The certificate of form 6 is coauied in order to slide that the - 


State laws accepting the grant of the lands have been duly complied with. 


14. The affidavit of form 7 is required in order to show compliance 


with the provisions of the law, that an ample supply of water has been _ 


actually furnished in a substantial ditch or canal, or by artésian wells 

or reservoirs, to each tract in the list, sufticient to thoroughly irrigate | 

and reclaim it, and to prepare it to raise ordinary agricultural crops, 
15. These. lists. will be called Lists for Patent, and should be numbered - 

by the State consecutively, beginning with. No. 1. The list should also 

show, opposite each tract, the number of the es segregation list _ 

_ in which it appears. | : | 


a List for Patent No.. 
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16, Upon the filing of such list, the: jee ‘olitears will place fheeson = 
the date of filing, and note on the records opposite each tract listed : a. 


, filed —— -—., giving the date. 





1%. When said list i is filed in the local land office there shall also be © 
filed by the State a notice, in duplicate, pr ‘epared for the signature of — 


the register and receiver, describing the land by. sections, and portions 
of sections where less than a section is designated (form. 8, page 12), 
This notice shall be published at the expense of the State once a week 
in each of five consecutive weeks i ina hewspaper of established character | 


and general circulation, to be designated by the register as published: — 


nearest the land. One copy of said notice shall be posted in a conspic- 
uous place in the local office during the entire period of publication. — 

18. At the expiration of sixty days from the date of the tirst publica- | 
tion, the State shall file i in the local office proof of said publication and 
of payment for the same. - Thereupon the register and receiver shall 
forward the List for Patent to the Commissioner of the General Land 
Office, noting thereon any protests or contests as to failure to comply 
with the law or as to prior adverse rights, together with any recom- 
mendations they may deem proper. 

19. Upou the receipt of the papers in the General Land Office such 
action will be taken in each case as the showing may require and all 
tracts that are free from valid protest or contest,.and respecting which 
the law and regulations have been complied with, will be certified to . 
the Secretary of the Interior for approval and patenting: 

JF. W. MoNDELL, 
Acting Commissioner General Land Office. 
Approved September 20, 1898: 
THos, RYAN, 
rans Seoretairg y of ie L; tortor. 


FORM 1, 





STATE or . 
County of -, 88; 
= , being duly sworn, says ia is the engineer under whose supervision the 
survey and plan hereon were made (or is the person employed to make, etc.) for the 
State of , and under its authority; that the tracts shown hereon to be selected 
are each and every one desert land as contem plated by the act of Congress appr oved 
August 18, 1894 (28 Stat. , 372-422), and the act of June II, 1896 (29 Stat., 434);. none 
being of the. classes designated as timber or mineral lands; that the Bindi of irriga- 
tion herewith submitted is accurately and: fully reprecetiad: in accordance with — 
ascertained facts; that the system proposed is sufficient to thor oughly irrigate and © 
_ reclaim said. land and prepare it to raise ordinary crops; and that the survey of said 
system of irrigation is s accurately a npon this map and the eccompanymg : 














*% field notes, 


. ‘Subscribed aivek sworn to before Me this - 
_ [SEAL. i) 








day Of = 180. 








we Notary Public. 
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- Form 2._— . faye aon ¢ 





STATE OF =a 
County of 





, 88: ee 
7 , being duly sworn, says ak he: is the (designation of office) 

authorized by five State of: to make desert land selections under the act of 
Congress approved August 18, 1894 (28 Stat., 372-422), and the act of June 11, 1896. | 
- (29 Stat., 484); that —, who subscribed the foregoing affidavit, is the 
engineer aes whose super vision the sur vey and plan hereon.were made (or is the 
person employed to make, etc.) under the anthority of the State; that the plan of 























= irrigation and survey herewith is submitted under authority of the State of : 


and. that the tracts shown hereon to be selected are each and every one desert land, 
as contemplated by the said act of Congress, none being of the classes designated 
as timber. or mineral lands. 


3 


—_—_—_—___—ee  —e, 


, 189—. 





Subscribed and sworn i before me sti —— day of - 























res a 2 
— Notary Public, ° 
: _ Form 38. ‘a 
STATE OF - ; | | 
ght —, 88: _ - 
I, , being duly sworn, depose and say. that Iam - (designation of | 


office) authorized by the State of to make desert land selections under the act 
of Congress approved August 18, 1894 (28 Stat. , 372-422), and the act of June 11, 1896 
(29 Stat., 434); that the foregoing list of lands ‘which I hereby select is 4 correct list 
_ of lands selected under said act; that the lands-are vacant, unappropriated, are not 
interdicted timber nor. mineral lands, and are desert lands as contemplated by the | 
said act of Congress. . | . i. 





SS 
e 





Subscribed and sworn to before 1 me this —— day of ? 139—. 


- [SBAL. I 





a | 
| Notary Public. 
Form 4. - | 7 


UNITED StaTEs LAND OFFICE, — 








; aoe 








We hereby certify that.we have carefully and critically examined the foregoing © 
list of lands selected - ——, 189—, by - ,. the duly authorized agent 
of the State of , ‘under che: provisious of the act of Congress appr oved August 
18, 1894 (28 Stat., 372-422), and the act of June 11, 1896 (29 Stat., 434), and we have 
tested the accuracy of said list by the plats and. records of this office, and that we 
_find the same to be correct. And we further certify that the filing of said list is 
allowed and approved, and that the whole of said lands are surveyed public lands of — 
the United States, and that the sae are not, nor is any part thereof returued and 
- denominated as cuiiordl or timber lands; nor is there any homestead or other valid 
claim to any portion of said lands on file or record in this office; and that the said 
lands are, to the best of our knowledge and belief, desert lands, as s contemplated by 
- the said ast of Congress; and that the fees amounting to $— ~ have been paid _ 

_ upon the said area of — acres. J . 




















—_— ee Register. 
, Receiver. 


| 
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_ A, st 
STATE OF e 
, _ UNirEp STaTEs LAND Orrice, 
, 189-, 
, under and he virtue 




















the duly authorized agent of the. State of 


ofa an act of Conerdsn approved August 18, 1894.28 Stat., 372-422), and the actof June 


11, 1896 (29 Stat., 434), and in pursuance of- the rules snl regulations prescribed by 
the Secretary of the Interior, hereby makes and files the following list of selections | 
of desert public lands which the State is authorized to select under the provisions ~ 
of the said act of Congress, the selections being particularly described as tollO ws 
to wit: 
fs ForM 5. 





These articles of agreement, made and entered into this — day of 5A, D, 
189—, by and between - , Secretary of the antOriOly: for and on behaif of. 
the United States of America, party of the first part, and - -, for and on 
behalf of the State of , party of the second part, witnesseth : | 
| That.in consideration of the stipulations: and agreements hereinafter made, and of 
the fact that said State has, under the provisions of section 4 of the act of Congress 
approved August 18, 1894, and of the act of Congress approved June 11, 1896, through 
, its proper offi cer, thereunto duly authorized, presented its proper 
application for certain lands situated within said State and alleged to be desert in 
character, and particularly described as follows, to wit: (here insert list of lands), 
and has filed a map of said lands, and exhibited a plan showing the mode by which 
it is proposed that said lands shall be irrigated and reclaimed, and the source of the 
water to be used for that purpose, the said party of the first Bats contracts and 
agrees, and, by and with the consent and approval of , Presideut thereof, 
hereby binds the United States of America to donate, evant and. patent to said State, 
or to its assigns, : free fr ‘om. cost for sur vey or price, any particular tract or tracts of 
said lands, whenever an ample supply of water is actually furnished in a substantial 
ditch or canal, or by artesian wells or reservoirs, to reclaim the same, in accordance | 
with the provisions of said acts of Congress, and with the regulations issued there-- 





























| under, and with. the. terms of this contract, at any time pres to the 18th day 0 of 
eq ueuel 1904. 


It is further understood ‘ak aid State shall not tease. any of said Tade or use or 
‘dispose of the same in any way whatever, except to secure their reclamation , eulti- 
-- vation.and settlement; and that in selling and disposing of them for that purpose 
the said State may sell or dispose of not more than 160 acres. to any one person, and 
- then only to bona fide settlers who are citizens of the United States, or who have 
declared their intention to become such citizens; and it is distinctly understood, | 


and fully agreed that ali persons acquiring title to said lands from said State prior 
- to the issuance of patent, as hereinafter mentioned, will take the same subject to all 


'. the requirements of said acts of Congress and to the terms of this contract, and shall — 
show full compliance therewith before they shall have any claim against the United — 
States for a patent to said lands. * 
It is further understood and agreed that. sala State shall Mia s full power, right 
| and authority, to enact such laws, and from time to time to make and enter into 
such contracts and agreements, and to create and assume such obligations in rela- 
tion to and concerning said Jauds as may be necessary to induce and cause such i irri- 
gation. and reclamation thereof as is required by this contract. and the said acts of 
Congress; but no such law, contract or obligation shall in any way bind or obligate’ 
the United States to do or perform any act not clearly directed and set forth in this 
contract and said acts of Congress, and then only after the See of said acts 
and contracts have been fully complied with. | 
Neither the approy al of said application, map and plan, nor the segregation of 
said land by the Secretary of the Interior, nor anything i in this contract, or in the 
said acts of Congress, shall be so construed as to give said State any interest what- 
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ever in any lands upon which, at the ints of the filing of the map and plan herein- 


before referred to, there may be an actual settlement by a bona fide Sernen oa 7 


under the public land laws to acquire title thereto. 
It is further understood and agreed that as soon as an ample supply of water is 


- actually furnished in a substantial ditch or canal, or by artesian wells or reservoirs, 


to reclaim a particular tract or tracts of said lands, the.said State, or its assigns, may 
make proof thereof under and according to such rules and regulations as may be pre- © 
scribed therefor by the Secretary of the Interior, and as soon as such proof shall 
have been examined and found to be satisfactory, patents shall i issue to said. a , 
_ or to its assigns, for the tracts included in said proof. : 
| The said State shall, out of the money arising from its disposal of said iaae first 

‘reimburse itself for any and all costs and expenditures incurred by it in irrigating 


and reclaiming said lands, or in assisting its assigns in so doing, and any surplus - 


then remaining after the payment of the cost of such reclamation shall. be held as a - 
trust fund to be applied to the reclamation of other desert lands within said State. 
‘This coutract is executed in duplicate, one copy of which shall be placed of record’ 
- and remain on file with the Commissioner of the General Land Office, and the other 
shall be placed of record aiid remain on file with the proper officer of said State, and: 


it shall be the duty of said State to cause a copy thereof, together with a copy of -. ' 


all rules and regulations issued thereunder or under said acts of Congress, to be 
spread upon the deed records of each of the counties in said State j in which aly of 
said lands shail be situated. 

In testimony whereof, the said parties have her eunto set their hands, the. dis ae 
year first herein written. | 7 








Seeretary of the Teich: ior. 
State ee 











. By 

APPROVAL. : 
‘To all to whom these po -esents shall come, Gr celing: : 
Know: ye, that I, - , President of the United States of America, do 
- hereby approve and ratify the attached contract and agreement, made and entered 
into on the —— day of , 189—, by and. between , Secretary of the 
Interior, for and on behalf of the United States, and , for andon behalf. 
of the State of ———, under section 4 of the act of Congress seneiecd August 18, , 
1894, and the act approved June 11, 1896. 





























President of the United Sites: 
| FORMS FOR VERIFICATION AND PUBLICATION OF Lists FOR PATENT. 


Form 6. 


Le , do hereby certify that I am the - --, (designation of 
office) of the State of ; that 1 am charged with the duty of disposing 

of the lands granted to the State by section 4, act of August 18, 1894 (28 Stat., 372- _ 

422), and the act of June 11, 1896 (29 Stat., 434); and that the laws of the said State 

relating to the said grant from the United States, have been complied with in all 

respects as to the following list of lands prepared on behalf of the said State for the. 

. issuance of patent under said acts of congress. ce _ 




















——<< 
. 


[Here add list of lands.] 
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Form 7. 


: To follow list of lands. | 
Srare or 

















= 4 i : : - . od 
County of - y 8s: | > 1 ae oe | 
en , being ‘duly sworn, deposes: and. Says that he is cai = 
(designation of office) of the State of ———, charged with the duty of supervising 


the reclamation of lands segregated under section 4,. act. of August 18, 1894 _ 
(28 Stat., 422), and the act of June 11, 1896 (29 Stat., 494); that he has. examined 


the lands designated on the foregoing list, and that an ample supply of water — 


has been actually furnished (in a substantial ditch or canal, or by artesian wells 
or reservoirs) for each tract in said list, sufficient to thor oughly irrigate and reclaim 
it, an d to prepare it to raise ordinary: agricultural crops. 


Subscribed and sworn. n bo before me this - 
aan 1 








- day of - 








F : > 
as | oe Notary Public. 
Form for published notice. 

ForM 8. | 


‘UNITED StaTEs ‘Tie orrice, 








‘Lo ‘whom at may concern: 7 _o 4 . 

Notice is hereby given that the State Bee has filed in this office the follow- 
ing list of lands, to wit: and has applied for a patent for said lands under 
the acts of August 18, 1894 (28 Stat., 3872-422), and June 11, 1896 (29 Stat., 434); 
relating to the granting of not to ecoed a million acres of arid land to each of 
certain States; that the said list, with its accompanying proofs, is open for the 
inspection of all persons interested and ‘the public generally. | 

Within the next 60 days following the date of this notice, protests or contests 
against the claim of the State to any tract described in the list, on. the ground of 
failure to comply with the law or on the ground of a prior adverse. right, ie be 
Teceived and noted for Tenor to. “ General Land Office at Washington, D.C. 

| , Register. 
, eceiver. 








mene 








scHoon LANDS—IN DEMNITY SELECTION— SURVEY. 3 
‘Durr 10K v. STATE OF CALIFORNIA. 


‘the right of 2 State to amend a. school indemnity eieerions by substituting: a valid 


for an-invalid basis, may be tecognized in the absence of | al adverse claim, but - . 


the selection in eral case is only effective from the. date when the defect:i ‘is cured. 
A. school indemnity selection ean not be allow ed on an alleged loss that is not defi- 
bit ely gscertirined by survey. 


— Seer etary Bliss to the penis oie: of the General Land dl Office, November 
* ANY D.) a er se ee ae (C28 > Gr.) 


| March 14, 1896, the State of California applied to saléet the. SW. 4 1 of ; 
the NW. 3 1 of Sec. 4,7. 28. N., BR. LW, , Redding, California, alleging as” 

a basis therefor forty acres deficit as lost to its school grant in Sec. 16, 

—T. 26.N., R. 8 E., which selection was accepted May 13, 1896, a 
— October 1, 1896, Albert F. Derrick applied to make homestead entry - 
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| ae the. tr act selected by the State, alleging that he Sitloal ou the land | 
‘January 1, 1896, and has since resided there, and. also alleging improve-. 


ments phereoi to the value of $300. 00, consisting of a dwelling house, 


twenty-four by twenty-four feet, out houses, i ir rigating ditch, and about 
ten acres fenced and under gullivation, “i 
_ By your office letter of October 15, 1896, the local officers at Redding 
were directed to call upon the State to ae cause why said indeninity. _ 
selection should not be canceled for conflict with the rights of Derrick, — 
under the homestead law, and by the same neues the State's said selec- : 
. tion was held for cancellation. | : | 
_ Notice was duly given pursuant to this or der, and on December 16, 
1896, an answer, supported by several affidavits, was filed on behalf of | 


the State, admitting that Derrick was staying in a cabin on the land 


during the mouths of July aud August, 1896, but alleging that he was. 7 
~ not a bona fide settler, that the value of the repromemicnte on said land: 
is only about fifty dollars, and that Derrick had no land fenced and | 


| had cultivated less than one acre. 


The State further alleged that in the month of September, 1896, Dai . 
. rick took his family and all of his housebold goods and went to the — 
vicinity of Red Bluff, about fifteen miles from the land in dispute, and: 
has resided there ever since; and, further, that the cabin on the land 
-in dispute remained Guesenpien from the Line Derrick left it-until some 
time in November, 1896, when it was taken possession of by some J ap- 
anese wood shoppers. who have occupied it ever since. 

In view of this showing, your office, by letter of January 14, 1897, 
ordered a hearing between Derrick and the State of California to 
determine their respective rights. 

February 20, 1897, your office reconsidered the matter, rescinded. the 
order for a hearing, and held the State’s selection for- cancellation, - 
- because a proper basis had not. been. assigned therefor. The case of. 


the State of California v, Wright (24 L. D., 54,) was cited 1 in support of _ 


- this action.. 
The State has appealed. | 
Township 26 north, range 8 east, enth which is situated the basis 


assigned by the State in support of its selection of the land in contro-. . 


versy, was and is unsurveyed land. | 7 
In the case of the State of California v. Wright (supra), it was held 
that ‘an alleged loss in an unsur veyed powneD will not authorize a 
school indemnity , selection.” 
 Itis alleged on. appeal that the records of the ieee division of 


: ‘ your office show that an official plat of the survey of the Suunyside | 
_ No. 2 Placer mine (lot No, 45), covering a large portion of Sec. 16, T. 26 


N., BR. 8 E., was approved by the United States survey or-g eeneral, 


co December 3, 1877, and that corner No.5 of this mining | claim was con- 


nected with the corner common to sections 12 and 13,T.26N., RB. 7H,” 
and sections 7 and 8, T. 26 N., B.S E,, ay a course of south 89 degrees, = 
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- AT minutes west 165, 18 chains. ay is ae asserted that. other placer 
wining claims have since been. surveyed in the said section 16. fel is 
farther alleged that these surveys are all subsisting. . | 
It is contended that these miner al surveys. segregate the land. 
embraced therein from the public domain; that the land having been | 

determined to be mineral, it is lost to the State; that a mineral survey, 
regularly made and approved, is a public survey, and that the tie line 
_ of the claim toa corner of the ee pabue domain fixed the locus: 
for ali time. 

It is further contended that, even eonen it be held that. the basis - 
designated by the State is insufficient to support, the selection, 
. the allegations of the State as to non- compliance with law on the part of Derrick 
are sufficiently grave to warrant the ordering of a hearing, and should non- compli- 
ance be established as a fact at the hearing, Derrick could acquire no rights in the 
' premises and his homestead filing would thereupon be canceled. In such an event, 
the State’s right would be paramount, and it could then, if necessary, amend. its } 
ponebuon by presenting new basis to support the original claim for the land. 

The last contention may be dismissed, with the statement that if the 
. seleetion of the State rests on an invalid basis, it took nothing thereby, 
and while this defect might be cured by amendment, in the absence of 
an intervening adverse claim, the right of the State would take effect 
only from the date when the defect was cured. Barclay et al. v. The 
State of California. (6 L. D., 699). So that, even if a hearing were. 
ordered upon the allegations ‘of the State against the homestead claim 
of Derrick, and those allegations established, it would not necessarily 
result that the State mould have the right to amend its selection. 


. (The main question raised by the are is not altogether free from. | 
‘doubt. : : 


While the general rule, as above stated, is well settled, that an alleged 
loss in an unsurveyed township will not support a school imate selec- 
tion, it is also true, in general, that the right to select indemnity vests 
initnediately upon the legal ascertainment that a school section is lost 
to the State. - 

In. the case of the State of California (3 L, D., 327) slg was held that 
when the public surveys had ascertained that certain school section 
in that State was included within an Indian reservation, which had been 
established two years prior to the survey, and was thereby “reserved 
for public uses,” the right of the State to select lieu jands Tamed ely 
attached. In that. case it was said: ne 

The State’ s right to indemnity for lands found by the public survey to. be within | 
any of the exceptions specified by the statute was absolute and immediate, and when 
it was discovered that the school lands or any portion thereof had been lost in place, 


the right to. select other land in lieu thereof accrued. to the State €0 instanti. “See 
also State of California, 15 L. D.. , 350. a 


In the case of the State of Oregon, 10 ivp D, 498, it was held that, if 
the exterior lines of a fractional township are established, and the 108s | 
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| ‘to the Stato of section thirty. six is pibieby made certain, indemeiee: a 
- for such loss may be allowed, though the township is not subdivided. 


~ The question remains whether Sec. 16, 1’. 26 N., BR. 8 E., has been 
lost to the State of California under its school grant, and if lost, 


. whether that loss has. been legally and definitely ascertained. a 
The records of the miueral division of your office have been exam- 
ined, and show that the survey of the Sunnyside No. 2 Placer mine © 


was made and approved as alleged, and-that it was located according 
to the official plat- upon what is there indicated as Sec..16, T. 26 N., RB. 
8 E. But it appears further from the records of the niieral division | 
- that a-mineral entry, based upon this location and survey, was canceled | 
-- in the year 1889 upon the relinquishment of the mineral claimants. - 

It does not appear whether the claim has been relocated, but, so far as 
the records of your office show, io other entry has ever been made. It 
further appears from an examination made in the surveying division | 
of your office that township 26 north, range 7 east, has not been sur-- 

veyed. The survey of said township has been made in the field, but 

has not been approved, aud until approved, it is not an official ey 
of the United States. 

Jt appears, therefore, that neither township 26 coat range 8 east, 
in which the alleged ee to the State is situated, nor township 26 north, 
range 7 east, in which is located the corner to which this mineral sur- 
vey is tied, are surveyed lands. ‘Chis being so, the locus of the alleged’ 
loss is altogether too uncertain to authorize the selection of indem nity 
therefor at this time. 

Liven if this were not so, the evidence of the alleged ‘eral character. 
of the land, in-view of the fact that it is not shown to be covered by a- 
subsisting mineral location at this time, is not sufficient to authorize 
the selection of indemnity: therefor. : 7 © 

The State’s application to select the land in souenveRsy 4 is rejected, | 
without prejudice to its right to make another selection in lieu of Sec. 
16, T. 26 N., BR. 8 E., upon a satisfactory showing that said section is 
lost to the’ Stats iby. reason of its” mineral pee or for any other 
reason authorizing indemnity. - : 

‘The pooner appened from is affirmed. 


I 


HOMESTEAD BNTRY—DISQUALIFICATION—OWN ERSHTP OF LAND. 
VAUGHN ET AL, %. GAMMON (ON REVIEW). 


~The disqualification andes the homestead law ar ising from the ownership of Taka 18: 


determined by the conditions existing at the date of the entr y; and not at final 
proof. ; 


Secretary Bliss to the Commissioner oft the Geen Land orfie, Novem hee | 
(F. L. ©.) ee . 29, 1898. > (G.C, BR.) 


| William R. Vaughn has filed a motion for. review. of dineea 
decision of September 23, 1898 (27. L, D., 438), which, in effect, dis- 
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“missed his protest against the final pr oof offered by William Gaimiion, | 
on January 18, 1896, upon his- homestead entry, made June 7, 1889, for 3 


. the NW. 4 of Se 7, TaN ed W,, , Kingfisher, Oklahoma. 


- Said decision held ‘that Cami: Was a qualified eutryman; that his” 
absences from the land were excusable; that he entered the land in 
good. faith—i. e., for his-own use and benefit—and finally that Vaughn | 
disqualified himeere by being in the territory during the prohibited: 


period, and in failing to go out and make the race with others. The 


matters so decided had been the subject of contr oversy, and the decision ° 

| complained of fully set forth the reasons upon which the several : 

holdings were based. _ 7 3 | 

- The motion herein contains ten specifications. of error. These speci- 

fications, with oue exception, relate to matters fully discussed. and 
decided in said departmental decision. . 

_ The exception relates to the qualifications of Ghisior who it appears 


at date of entry was the owner and proprietor of about four hnndred | 


acres of land in the State of Kansas... He made his entry, as above 
seen, June 7, 1889, and it was held in the decision complained of that 
at date of said entry 

there was no prohibition in the statutes against one making entry of government 
lands, who at the time was the owner of other landa in any quantity, in any state or 
territory, provided he had not made a former entry under the homestead laws. 


‘Reference was made to the act approved May 2, 1890 (26 Stat., 81), 
which for the first. time limited the right of entry to persons who were 
- not seized in fee simple of ‘a hundred and sixty acres of land in-any 
state or territory,” and to the general act of March 3, 1891 (26 Stat., 
1095), amending section 2289 of the Revised Statutes limiting the right 
of entry to persons who were not the proprietors “ of more than one 
hundred and sixty acres of land in any state or territory.” — 

‘Movant now. contends “that ifthe entryman is the owner of one hun- 
dred and sixty acres of land when he completes his entry, he is dis- 
qualified ;” in other words, he appears to take the position that, although 
the ownership of one hundred and sixty acres of land may not disqualify: 
the applicant to make entry if such application is made prior to the — 
passage of the act of May 2, 1890 (supra), yet if the entry. is allowed, 


he cannot be permitted to “complete his entry”—i. e., make final | | 


proof—if upon its submission he is still the owner of one hands ed and 
sixty acres of land, &c. : 

This position is not tenable, To SO hold sould’ be to ae a retroact- | 
ive operation to the statute. “Where an entry of land is allowed to one 


who is qualified at-the time he makes such entry, no subsequent legisla- 


tion, , restricting gener ally the. qualifications of an applicant, will affect. 


the ee then made. If this were not true, oue who, under existing 


laws, is qualified to make entry, and does enter public lands, would be 
restrained from buying one hundred and. sixty acres or more of lands. | 
- until he had. offered final enn Or: ce his ue ‘The law imposes no - 
such inhibition. | | tae oe oe 
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‘kaart from the question thus. diseaneed, the motion herein contains 
no questions of law or fact which were not fully discussed and decided 
jn the decision complained of; and, upon due consideration of all that 

is presented in the motion, no sufficient grounds appear for disturbin g: 
the conclusions reached by the Department. me. G 
The motion is therefore denied. 


RIGHT OF WAY-—ACT or JULY 2% 5 1866—PIPE LINE, 
SANTA. BE PACIFIC R. R. Co. 


Gages ectinn 2, act of J uly 27, providing for -a right of way for the Atlantic and 
Pacific rauleoed: “including all necessar y grounds for... . water stations” it- 
can not be held that a “pipe line” is embraced in. the general provision for a | 
‘‘water station;” and where the application shows that the necessity for said 
line arises from causes other aan the operation and maintenance of the oe it 

- can not be approved. — 


Acting Secretary Ryan to the Oonineenoner of the General Land Office, 
(Ff. L. 0.) | December 3, 1898. ae Wee): 


With your office letter “F” of June 13, 1898, was subinitted, with the - 
recommendation that the same: be approved, subject-to all valid exist- 
jing rights, 1 map upon which was delineated a pipe line from Clear 
Creek to: Winslow, in the Territory of Arizona, which was filed by the 
Santa Fe Pacific Railroad Company, successor to the Atlantic and. 
Pacific Railroad Company, as an application for right of way for said. 
pipe line, the same being claimed under the provisions of section 2 of 
the act of Congress of July 27, 1866 (14 Stat., 292), which incorporated 
the Atlantic and Pacific Railroad Company and made a b grant to aid 
in the construction thereof. | : 
-. In your said office letter it is stated that the recommendation for 

-the approval of said map is made “in accordance with the decision. of 
‘the Department in the case of the Union Pacific Railroad Company, — 
25 L. D., 540:” The only question. involved ‘in said decision was, aS to- 
whether the entire grant of right of way was limited to the two hun- 


dred feet specified in the act as the general right of way along the line 


of the road, and therein it was held that the right of way may extend 
beyond the two hundred feet on either side of the road where the land . 
_ is desired for the uses specified in the act and the necessity for the useis — 
made to appear. The particular application there under consideration 
presented a case where the company desired additional lands immedi-_ 
ately adjoining the right of way for station purposes. The decision 
in that case, however, is not controlling in the case now before the. 
Department. i 5. 


In support of the application now. ander eneideetion the affidavit — 


of R. B. Burns, chief engineer of the Santa Fe Pacific Railroad Com- ‘ 
pany, is filed, from which it appears: : 3 3 - 


' That the Atlantic and Pacific Railroad Company in ae: year 1886 Pasa es a 
pipe line from Clear Creek to Winslow, over and upon the same line shown in the © 
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appliowtion herein referred to, and tliat it built a pumping x plant at. Clear Creek aa | 
operated a three- inch pipe line for the: conveyance of water from Clear Creek to 
‘Winslow for the company’s uses, 2.distance of - 
_ to the present time it has used said Pepe line and such pumping plant constantly 
and continuously. ° 
Affiant further says that from the time the said railroad was built to Winslow up 
to the present time the town of Winslow has grown from nothing to a town of about © 
2,000 inhabitants and that the railroad company has always been forced to supply — 
‘and furnish the inhabitants of the said town with their water for domestic purposes 
- because said town and its inhabitants had and have no other or further water supply. 
. Affiant further says that the railroad company has. a large roundhouse and small. 
machine shops at Winslow and that said town is the end of a division for a large 
number of trains comiug from each direction over said road, and is onc of the iinpor- 
tant points on the line of the Santa Fe Pacific railroad in Arizona. | 
Affiant further says that it became and has become necessary to increase . the 
capacity of said pipe line for the uses and business of the said railroad company, as. 
well as for the uses of the inhabitants of thetown of Winslow, and that affiant, under. 
the direction of the management of the Santa Fe Pacifie: Railroad Company, hereto- | 
fore prepared a map of the location of a pipe line of larger capacity aud furnished 
- the same to the legal depar tment of the said road for the purpose of having the same 
filed in the General Land Office of the United States. : 





From the above it is apparent that the company has, since 1886, r rested 
in the enjoyment of the right of way occupied by its present pipe line - 
without the approval of this Department; further, it would appear that 
the present pipe line conveyed water in sufficient quantities for the gen- 
eral uses of the company, aside from the demand for domestic and other 
purposes by the occupants of the town of Winslow, which has grown up 
since the building of the said pipe line by the company; that the 
increased demand by reason of the necessities of the town has made it 
necessary to increase the supply, and the present application 18 @Vi- 
dently filed with.a view to Securing ‘departmental approval before 
enlargement of the scheme. 

The section under which the approval of the present application 18 
requested reads as follows: 

That the right of way through the public lands be, and the same is hereby, ¢ Stunted 
to the said Atlantic and. Pacific Railroad Company, its successors and assigns, for 
the construction of a railroad and telegraph as-proposed; and the right, power, and 
authority is hereby piven to.said corporation to take from the public lands adjacent | 


to the line of said road material of: earth, stone, timber, and so forth, for the con- 
‘struction thereof. Said way is granted to said railroad. io the extent of one hundred _ 


feet in width on each side of said railroad where it may pass. through the public re 


‘domain, including all necessary grounds: for station- -buildings, workshops, depots, 
machine. shops, switches, side- tracks, turu-tables, and water-stations. | 


: It will be seen that aside from. the general evant of the right. of way 
of two hundred feet along the line of the company’s. road, the only 
additional lands provided for are those made necessary “for station- 

| buildings, wor kshops, depots, machine- SHOPS ae ea ge anes 

_ turn-tables, and water-stations.” | 7 , 
It can not be held that a pipe line is smbraned: in the general’ pro- 
vision inade for a water station, and inasmuch as it is disclosed by the 


-miles, and that from 1886 up. - 
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showing filed in support of the application that the enlargement of 
_ the present pipe line is made necessary by reason of other causes than 
‘the operation and maintenance of the railroad, it must be held that the 
. application does not come within the purpose andl intention of tbe pro-. 
visions of the section above quoted, and the Dep artment must therefore 
refuse to give its approval to the said map, which is herewith enclosed, 
. together with the other papers filed In support. thereof. Whether the. 
company is protected in the enjoyment of the. ground actually used in — 
the construction and operation of said pipe line under other provisions 
: of law is not. now before =e eparements for consider ation, . , 


————$<— 


* : 


Hee EROS GRANT—INDEMNITY SELECTION—CAN CELLATION ¢ OF ENTRY. 


- NortHERN Pacrere R. R, Gas ED AL. v. REED EL rare 


Under a judgment, holding an entry subject to the right of eiieied company to 
make indemnity selection of the land, the subsequent allowance of such selection’ - 


works in effect a cancellation of the entry then of record; and the validity of - 


such selection is not eroated by the fact that the enUhy is not ieee canceled 
at. such time. ‘ 


, “Secretary "Yy Bliss to the Gommaeone of the Gener a Land Ofiee December as 
(W.Y. D.) 7 —_ pe (ol: a an (BW. 0.) 


The N orthern Pacific Railroad: Company, Ole O. Olson and J ohn E. _ 


en Lasham have each appealed from your office decision of March 19, 1898, 


in which the indemnity selection made by the Northern Pacific Railroad ts 
‘Company, covering the N. 4 of Sec. 29, T. 148 N., R. 50 W., Fargo land | 
district, North Dakota, was held for cancellation, the homestead appli- 
cations of Ole O. Oleson and John EH, Lasham, together covering said 
iN. 4 of Sec. 29, were rejected, and the right to purchase said tract under — 
- the provisions of section five of the act of March 3, 1887 a Stat., pew: | 
was awarded to Hugh Reed and O. L. Hanson. | 
This tract is within the indemnity limits of the grant i suid’ com- 


. pany as. adjusted to the map of definite location filed in 1873, and was * 


; included i in the eeeng withdrawal made following the filing of said 
map. 

On August 12, 1878, vie iggai sous permitted John Abrahamsen $ 

to make timber muleuee entry covering the NW. 4 of said Sec. 29, and 
- on September 17, 1878, Samuel J. Abrahamsen yas permitted to mabe 

homestead entry for the NE. 4 of said Sec. 29.. From the record now _ 

before the Department, however, it appears that Abraham A brahamsen — 

testified that he is a brother of John Abrahamsen who madé the timber | 
culture entry, and that J ohn Abrahamsen and Samuel J. Abrahamsen, 


who made the homestead entry before described, are one and the same 


person, and that he: abandoned the land covered by said entries in n the 
| year 1879. | | | . | 
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As soon as the ontryman lear ned of the fact that said entries covered 
lands within the indemnity limits of the grant for said company, he. 


filed separate petitions praying to be allowed to make new entries. 
These - ‘petitions were severally considered in your office letters of 


_ | December 1, 1879, in each of which it was stated: 


Thave deemed it proper. to allow Mr. Abrahamsen to elect shethor ho will have 
his entry canceled in’ accordance with his request aforesaid, or allow it to remain 
intact awaiting the adj ustment of the grant. He should be advised that he obtains 
no greater rights by allowing his entry to stand, simply being enabled to secure the 
tract in case it is not required in satisfaction of the grant. Should he conclude to 
_ have his entry canceled, he will, oF course, be credited with the foes and commissions — 
heretofore paid. ; Lads 


No response appears ie have been. made to the paper utes afforded — 
- the entryman to have his entries canceled or to permit them to. stand 
awaiting the adjustment of the railroad grant. | | 

Your office decision also states that the records show that on March > 


80, 1880, homestead ous was made in the name of Samuel J. Abraham-. | 
sen covering the SE. 4 of Sec. 20, T. 148 N., BR. 50 W., which entry was. 


commuted to cash November 5, 1880. 

From the above it would appear that Abrahamsen. elected to abandon. 
the entries allowed in conflict with the indemnity withdrawal made on 
account of the railroad grant, which withdrawal was, at the time of the 
making of said entries, recognized as: sufficient to withhold the land 
from ‘entry or cisposttion otherwise than the poecues by the railroad 

company. 

_ The effect of the ection taken in your office letters of December 1, 
1879, upon Abrahamsen’s petitions, seems to have been to permit the 
eatries to stand, subject to the company’s selection of the tract, if the 
entryman so lected: On March 19, 1883, the company filed its 
indemnity list of selections covering this tract. No question is raised’ 
as to the formality of the selection or the pee of the basis © 
assigned therefor by the company. 7 

In view of the fact that no response Was made és your office letters 

of December 1, 1879, the entries were permitted to remain of record 
until by your office decision of October 15, 1890, the time within which — 
to make proof thereon having in the mean time expired, the local officers 
were directed to give the  entryman notice, under the circular of. 
December 20, 1873, with. the view of ene inne the record of the enue’ 
entries. | 
_ Phe entries were not, however, auaily: paneled until Ja anuary 4, 1895. 
'. In the mean time, however, to wit, oft December 18, 1894, one Daniel 

-C. Jacobs tendered a homestead application covering the NW. 4 of said 


See. 29, and also applied. to contest the timber culture entry of John | 


- Abrabamsen; and or the same day Adolph Bessie tendered homestead — 
application for ‘the NE. 4 4 of said Sec. 29, accompanying the same with © 


- an affidavit. of contest. anit the entry. in the name of Samuel J. 


_ Abrahamsen. - The local officers suspended. action -apon these several 
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| applications pending the result of the proueedia gs taken. bee your office 

pone to the cancellation of the entries for expiration. —_ 
On January 2, ae Ole O. Olson also tendered homestead applica- 

tion for the NW. 4 4 of said Sec. 29, alleging settlement thereon Decem- .- 
ber 1%, 1894; and on the same day J ohn &. Lasham tendered homestead 


application for the Ng + of Sec, 29 , alleging settlement thereon Decem- a 


ber 18, 1894, | 
Following the cancellation of the entries by Abr sence on January ~ 

4, 1895, to wit, January 8, 1895, the local officers Poet Bessie cane 

J neue to inake homestead entries covering the NE. 4 and NW. 4. 


respectively, and rejected the applications by Olson and Lasham; ia ~ 


— which action, Jacobs _ Bessie fa ae to your office, petitioning for © 
Py hearing. 

* . On April 12, 1895, Hugh | Reed, on his own. behalf, and O, 8. Hanson, 
as trustee for Naomi Ramsden ot al., made joint applications to pur-._ 
chase said tracts under the fifth sebtion of the act of March 3, 1887, and — 
subsequently gave notice by publication of their intention to submit. 
proof in support of their applications to purchase on June 19,-1895. 
Hearing was subsequently had, after due notice to all parties. 

Upon the testimony adduced the local officers rendered disagreeing 
opinions, the register holding. that the applications to purchase should 
be denied, and the receiver that they should be allowed.. . 

Appeals were filed on behalf of Reed; Hanson, Olson and J acobs, 
upon consideration of which your office Pordered its decision of March 

19, 1898, holding, as before stated, that the selection by the railroad 
Goniany should be canceled, epether with the entries by Bessie and 
Jacobs, and that the applications by Olson and Lasham should also be 
rejected and the right of paTeMse awarded to Ri ed and Hanson as 
applied for. 

The homestead entrymen, Bessie and J acobs, do not appear to have 
appealed from your office decision, and as'to them said decision has 
- bécome tinal, and their entries will be canceled upon the records. 

The appeal by the company will first be considered, for if the same | 
is sustained a consideration of the appeals by Olson and Lasham. ay | 


. be unnecessary. , 


From the above gecitation it: is. apparent that while the tract: here 
involved was, at the date of the presentation of the company’s selection, 
on March 19, 1883, covered by the timber culture and homestead entries 

of Abr aiaineel: yet said entries had, in fact, been abandoned, the entry- _ 
man having petitioned for the restoration of his rights, which were 
conditionally allowed, and had at pease exercised his homestead. ea - 
elsewhere. _ 
In consideration. of the petitions for testoration of. a Hants of fice | 
; entryman, your office, on December 1, 1879, in effect held the entries 
‘ theretofore allowed subject to the company’s right of selection, so that 
when its | Seeeeny Was cag ron er on March 19, 1883, the sane was 
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| properly allowed, and in effect worked a cancellation of. the entries | 
then of record. 7 7 
No question is NOW raised. as to any claim of right under these 
entries, for, as before stated, the record now before the Department 
Shows that said entries have long since been abandoned and formally . 
canceled from the records. aoe 2 

The company’s selection having been pr ronorly alowed: was of reeona | 
at the date. of the presentation of the applications by Olson and 
Lasham, and they therefore gained nothing by the presentation of said 
applications-as against the company’s right under its selection. The 
rejection of their applications is, for that. reason, affirmed. | 
If otherwise regular and legal, the company’s selection will be sub- | 
mitted for approval, with a view to the issue of patent on account of 
the grant, and in the meantime action upon the application to puree ; 
by Reed and Hanson will stand suspended. 


PRACTICE—APPEAL—REHEARING—NOTICE—CHARGE. 
BRIDGES v. BRIDGES. 


The fact that an appeal is accompanied by a petition for a rehearing, as an alterna- 
tive remedy, or that such a petitiou is subsequently filed, is no ground for hold- 
ing that the appellant has thereby waived auy right under his appeal, in the 

_ absence of an express waiver on his part. 

| Publication of notice is warranted on an. affidavit that alleges the datnaant to be a 
non-resident aud shows that personal service can not be secured. 

Mailing by registered letter a copy of the notice to the address of the defendant as 
appearing of record is compliance with rule 14 of practice. 

The sufficiency of an information on which the local otfice has issued ‘etios of con- 
test is not a matter of review in the Department, as it is by notice the local 
office secures jurisdiction, and not by virtue of the information on which the 
citation issues, 

' ‘The authority of the Land Depariment to entertain a contest is not abridged by the 

fact that the affidavit of contest is filed before the expiration of the period cov- 

ered by the charge, if the notice is served after such period. 


| Scoretars y Bliss to the Commissioner of the General Land Office, Decetves 
(W. VD.) oo 61898 (SL MO.) 


George Ww. Bede w on. stoner 21, 1891, made homestead. entry for 
lots 1 and 2 and the S. 4 of the NE. bof See. 2, T. 12 ‘N,, Rh. +6 E, 


-- Oklahoma City land district, O. T. 


Susan E. Bridges, on December 20, 1895, filed contest affidavit, : 
| allegin g abandonment. . 
Notice of contest (which siibodied: the siteeations: ie thé contest 
Atlidavit), was issued June 19, 1896, in the following language: | 
Complaint having been entered. at this land office by: Mrs. Susan Ki, Bridges, 
against George W. Bridges, who made homestead entry No. 1913, for lots 1 and 2 — 


and the 8. } of the NE. ¢ of Sec. 2, in 'T. 12-N. of B.6 E., L. M., at this land office 
on October alse, 1891, ee that said nGeotee W. ‘Bridges hia Vee abandoned ; 


, 
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said land for more than six months since making said entry, and next prior to the 
date herein; that said George W. Bridges was the husband of ‘said contestant, 


‘Susan Ie. Brides: that he. has abandoned and ‘deserted said Susan E. Bridges; and =~ 


that she, the said contestant, is an actual settler and resident on said land, and has 

“numerous and valuable improvements thereon; that said tract is not settled upon 
and cultivated by said George W. Bridges as required by law; and that the defects i 

herein alleged on the part of said George W. Bridges 1 still exints 7 ; 


On June 9, 1896, Mrs. Bridges filed affidavit of the 1 non- residence of | 
Mr. Bridges, and asked that notice be served by publication and the 
local office so ordered, — | 

‘Notice was published for four consecutive weeks (the first publication | 
being on June 26, 1896,) in a newspaper of general circulation in the 


county in. which the land is situated. A copy of the notice was posted _ | 


_ in the local office (on June 19, 1896); a copy was posted in a conspicu- 

‘ous place on the land in controversy on June 24, 1896; and a copy was 
“sent by registered letter addressed to George Ww. Bridges, at Choteau, 

Indian Teérritory—which, according to the record of his entry | in the 
local office, was his ‘“ast known address.” | | 
At the date set for the hearing Susan E, “Bali reared and 
submitted testimony tending to show the truth of her allegations of | 
contest. George W. Bridges defaulted. ane local officers found and 
recom mended as follows: 


| From the testimony presented it appears that the land embraced in said home- 
stead entry, No. 1913, has been wholly abandoned by the entryman, since November, 


—. 1895; that the plaintiff herein is the deserted wife of the. entryman, and has since - 


' been divorced from him on her own complaint. - We are therefore of the opinion 
that said homestead entr y; No. 1913, should be canceled. : 


_-From the above decision George W. Bridges appealed to your aftice; - 
- which, on April 23, 1897, rendered a decision affirming that of the local 
| officers, and nolan g George W. Bridges’ entry for cancellation. — 
The facts of the case, as shown at the neane,; are summed up in) 
said office. decision. as follows: . . | 
It appears that George W. Bridges lived on the tr act: in dispute, with his family, 
_ for three years; but left on November 22, 1895, and had not been back, except for an 


. hour in January, 1896, up to the date of hearing, August 10, 1896; that Susan E. 
Stone, formerly Susan E. Bridges, has remained aa said tract with hae four children 


- continuously; that the tract is fenced with wire, having, besides two small log — 


_ houses, a-barn, two wells, and about sixty acres in cultivation. A certified copy of . 
the decree of divorce in the case of Susan E. Bridges v. George W. Bridges, at the 
April 14, 1896, term of district court, Lincoln Suny, Okla., was introduced at the. 
hearing as an exhibit. " 
_ From said decision of your “office Genres w. aie on ae 31, 
_ 1897, filed an appeal to the Department. Said appeal contains fifteen 
| specifications; in substance, that said decision was in error in holding 
the allegations of the contest affidavit to be sufficient to warrant a 
. hearing; in holding that said contest was not prematurely brought; in — 
holding that jurisdiction over the defendant had been obtained, when 
the notice was sent to him at Choteau, Indian Territory, although his 
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» “last known” post- -office address Was Anlington; and i in not remanding 
‘Said case to the local office for a re-hearing. 

On October 25, 1898, said defendant filed in the Deriattiiant a peti- 
tion for the exercise of the supervisory authority of the Secretary, ask- 
ing him to order a re-hearing in said case.. In said petition he sets 
forth that he has made certain valuable improvements upon the tract 
in controversy; that his wife, the contestant, entered upon a persistent 
system of persecution in order to drive him from the land; that when — 
he left, during his absence she, without his knowledge, obtained a 
decree of divorce; that. he was only. temporarily absent on business, 
with no intention of abandoning the land; that he never had any notice 
of said contest proceedings, nor actual knowledge thereof, until after 
the trial of the case, and sometime about the 22nd of September, 1896; 
that he has never changed his residence from said land, nor established — 
a home elsewhere, nor been a non- resident of Gibione since 1891. | 

Counsel for Mrs. Bridges has filed a motion to dismiss the appeal, on — 
‘the ground that the appellant had waived the same by alg said peu: 
tion for a rehearing. 

This motion can not be printed, ‘The fact: that alt appeal is accom: 
panied by a petition. for a rehearing as an alternative remedy, or that a 


. petition for rehearing is subsequently filed, is no ground for holding 


that the appellant has waived any rights i may have had under ue s 


- appeal, in the absence of an express waiver on his part. 


Inasmuch as the appeal and. the petition for a rehearing cover sub- 


stantially the same grounds, the pesugue raised . therein will be con- 7 


sidered together. 
The defendant contends that service was * ‘fatally defective 5 a point 


= more clearly set forth in his appeal from the local office to. your office, : 
in which he alleges that the local officers erred “in permitting service 


by publication. to be made on the showing made by the contestant, 
there being no showing or other evidence of any Suny or r failure of 7 
_ the contestant to make personal service.” | | 
The. affidavit upon which publication was ordered dileeed 
“That personal service cannot be made upon the defendant herein, George W. 
Bridges, for the reason that he is: @ non-resident of the Territory of Oklahoma, and 
is absent therefrom; that said George W. Bridges is a fugitive from justice, and so - 
conceals himself that service of this notice cannot be made upon him, and is some- 
. wherein the Indian Territory, as well as your affiant. is informed. 
The local officers accepted this affidavit as sufficient; ; and no reason - 
appears why their action in this respect should be disturbed. 
It-is true, the defendant contends that he was at the date of publi- 
— -eation of notice a resident of Oklahoma, aud of the tract.in controversy. . 
But from the affidavits filed i in support of the petition for a rehearing | 
he in effect admits ‘that he was not in Oklahoma Territory, but in the 
Greek country, in Oklahoma, dealing in horses, during the fall of 1895, | 
“and nearly all the time afterward.- He only claims to have returned fo , 
the land in controversy once in January, 1896; once in March; once in | 
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May; once in J ner ; and again in Aug ust or - September, 1896. It does 
not appear from the showing made that Mrs. Bridges could have served — 


= him personally, or that her affidavit setting forth that he was a non- 


resident of the Territory was not justified. | 

_ The defendant further alleges that your office decision erred i in. hold- 
‘ing that notice by registered letter was properly addressed to him at — 
‘ Choteau, Indian Territory, when in fact “his post office address had : 
been for three years next prior to the filing of contest at Arlington, 
- Oklahoma.” Several affidavits are. filed in which the affiants allege 
that the defendant’s “last known address” was at Arlington. ee ee 

- Rule 14 of Practice’ provides that “a copy of the notice shall be | 
mailed by registered letter to the last known address” of the person to 
be notified. It appears in this case that the notice was sent by regis- 
tered mail to-the post. office address of the defendant shown by the | 
record of his homestead application and entry in the local office. It 
does not appear that le ever author ized a change of that record address, 
or that the same was ever changed, and it must therefore be mele that 
the notice given was in Sgn with the rule. . 

It is further alleged that your oflice was in error—_ 


In holding that when an affidavit of contest fails to charge @ cause. of action, the 
defect can be corrected and supplied by the notice of contest, charging a cause of | 


_. action when the affidavit of contest did not so charge a cause of action. 


In his argument in support of his appeal the defendant explains that’ 
this refers to. the fact that the contest affidavit doés not aver that 
abandonment had existed for six months prior to the date of filing the 
contest affidavit, while the printed notice of subsequent date (the first 
publication Bone on June 26, ee) notifies the defendant that het is 
charged with having = | ee 


abandoned said land for more than six months since making said. entry; . a Aphid 
said tract is uot.settled upon and cultivated by said George W. Bridges as required 
by law; and that the defaults herein alleged on the part of the said George Ww. 


| Bridges still exist. 


The above allegation i is not sustained by the- rulings of the Depart- 7 
ment. In the case of Houston v. Coyle (2 Ls Dy 58), it said: se 
Any question involving the sufficiency of information on which the local office’ 
elected to proceed disappears from the moment that notice is issued to the settler. 
It is by notice to the homestead settler that jurisdiction is acquired, and not by 
| virtue of any affidavit on which such citation was sested; and this aaa will 
_ hot here review the sufficiency of the information. . bs 
Substan tially the same ob jection i in another form is raised’ in the alle- 
gation that the contest was prematurely brought, ““when the affidavit _ 
~ of contest. was filed in December, 1895, and the proof showed the entry- | 
i? matt: to have resided continuously on ca tract until November, 1895,” 
The first publication of notice was made (supra) June 26, 1896. The | 
Department has repeatedly held, as in the « case of Seitz v. Wallace, 
syllabus (6 L. D., 299): | : 
As the affidavit of contest is only in the. nature of : an information, and not essen- 
tial to a contest, and jurisdiction is acquired by service of montee? and not by: the. 
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contest affidavit, the authority. of the Land Department to. entertain a contest is not : | _ 
abridged by the fact that the affidavit of contest was filed before the expiration of 
the period covered ‘by the charge, where the notice was served after such period. 


To the same effect see MeClellan »v. ‘Crane et al. (13 TL. D., 258). 

It is further contended that your office decision erred iu permitting 

to be introduced at the hearing a copy of a decree of divorcee grated 
Susan H. Bridges, and in considering the same as evidence, inasmuch 
as the decree of divorce showed that her husband, George W. Bridges. 
“was a habitual drunkard,” and “was cruel to contestaut,” but did not 
‘show that he had abandoned the land in controversy. 
-. The appellant would appear to have misapprehended the ee for 
ich a copy of said decree of divorce was introduced—which was not 
to show that Mr. Bridges had abandoned the land, but that his wife 
had obtained a divorce fronyY him, and therefore had a@ legal right to 
bring contest against him. 

. The remainder of. the fifteen specifications of error upon ara the 
appeal is based allege in substance that the defendant has been 
. deprived of his property without having been afforded an opportunity. ° 
to be heard in defense of his entry; but as has already been shown 
herein, there is no just ground for such allegation. © | | 

_The decision of your office in holding said entry. for cancellation is 
affirmed. . 


HOMESTEAD CONTEST—APPLICATION TO. ENTER—SETTLEMENT anaes 


PRYOR ET AL. v. Coven, 


A contestant against a iewicetead ere is not a Gatnaa to file an application to enter 
- at the time of initiating contest, but if he does so, and omits therefrom a por-_ 
tion of the land covered by the entry under attack, a subsequent settler, who, 
without protest, on the part of the contestant, establishes his residence on tho 
tract so omitted, will be protected as against the preferred right of the contest- 
ant to enter all the land involved in his contest. 7 


iseoretary Bias to the Commissioner of the General Land Office, December 
CWeVeD yy * “2, - 6, 1898. so (WA, HB.) 


A petition for the exercise of the supervisory power vested in the 
Secretary of the Interior has beeu filed by David C. Pryor, one of the 
contestants in the case of David ©. Pryor et al. ». John M. Couch, 
involving the latter’s homestead entry, made April 25, 1889, for lots 1, 
2,3,7,8, and 9, fractional parts of the NE. 4 4 of See. 9, T. WN. Rh. 3W,, 


a Oklahoma, Oklahoma, land district. 


Contests against Couch’s entry were filed by! David ‘C. Pryor, J erome | 
Monk, James A. Robinson, James Thompson, Hugh L. Ewing, and. 
Joseph England. Some. of the contest affidavits contained only the 
charge of disqualification, while others contained the ad ditional allega- 
tion of prior settlement. Pryor, the first contestant, alleged only the 
a disqualification of the entryman. 
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To save ‘time and expense and possible confasion in case one of the — 
later contestants should prove to be ‘the. ‘prior settler, these several 
contests were consolidated by order of your office and a hearing was 
had at which all parties were heard. 

_ After various actions and decisions by the local office and your office, - 
the case came on appeal before the Department, which, by decision of 
December 11, 1897 (25 L. D., 488), affirmed your office decision holding 
Couch’s entry for cancellation on the ground that he was disqualified. 
It was not found that any of the contestants was the prior settler and 
the Department declined to consider, at that ee) any cee as to 
- their preference right of entry. | 
- Motion for review of this decision, so far as it refused to consider the | 
question of preference right of sntey, was filed by Joseph England, | 
one of the contestants, and on consideration thereof (27 L. D., 30) the 
former decision of the Department was modified. and it was held that 
Pryor was estopped as against England from entering lots 1, 2, 3 and 
4; that as to.those lots England had the better right; and that Pryor’s 
preference right was absolute as to lots 8 and 9-and CIs as to the 
remaining lots against every one but England. 

‘The petition for exercise of supervisory power filed by Pryor presents 
practically the same questions that were considered on England’s motion 
for review, but as it appears that Pryor’s argument on the motion for 


review did not reach the Department until after decision had been ren- 


- dered on the motion, the present petition will be one and dis- 
posed of on its merits. | 
_ All the parties to this contest, except Pryor and Bugland, have been 


eliminated at one stage or another of the proceediugs and-the only | 


thing to be considered now is whether Pryor is estopped, as against. . 
England, from entering any portion of the tract in controversy. 
It appears that when Pryor filed his contest. affidavit he only asked _ 
_ that Couch’s entry be canceled as to lots 8 and 9. With this contest 
affidavit he filed a formal application to make homestead entry for said — 
lots 8 and 9. -At this time England was residing upon and claiming 
lots 1, 2, 3, and 7, and soon thereafter instituted a contest against 
Couch’s entry, from which contest lots 8 and 9 sought by Pryor were 
eliminated by England’s disclaimer. It was not until after the hearing 
in the local office that Pryor determined, in case his contest was ulti- 
mately successful, that he would apply for and claim the entire tract 
covered by Couch’s entry. | i 
England’s settlement and improvement of lots 1, 2, 3, and 7, began 
about a month after the date of Couch’s entry rl he has since con- - 
tinuously resided upon and claimed those lots. Pryor, it appears, - 
_ knew of England’s settlement and claim, but made no protest and 
asserted no claim to lots 1, 2,3, and 7 ane after the consolidation of . 
the contests and the hearing tee eon in the local office. | 
_ ‘In the decision of the Department on England’s motion for review, 
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it was held, in effect, that a contestant who at the time of initiating a 


contest against an entry, clearly manifests an intention, if successful 


_in the contest, to enter only a part of the land covered by such. entry, 

anc who, without objection, permits an existing settler upon the remain- 
‘ing part of the land to occupy and impr ove the same and to institute 
and prosecute a contest against the entry with a view to fr eeing there- 
from and subsequeutly < acquiring, under the homestead law, the land — 
embraced in. his settlement, will be estopped from asserting against — 
such settler a pr eference right to enter the land embraced i in the Jatter’s | 


| | settlement. 


Pryor claims, in his petition, that the several contests against oust’: 7 
- entry were improperly consolidated and therefore England has no 
standing before the Department; that. England’s settlement, being 


made while the land was covered. by Couch’s entry, could avail him 


_. nothing, he being merely i in the position of a trespasser; and that the | 
question of estoppel was not properly pleaded. - 

As stated above, some of the contests against Couch’s entry contained 
the allegation of prior settlement. Clearly, these contests should not 
have been suspended to.await the termination of Pryor’s contest, which . 
contained only the charge of disqualification. On the other hand, it 
would not have been proper to subordinate Pryor’s contest, the first one 
filed, to any later contest. The only equitable course to pursue, there- 
| fore, was to consolidate the several contests and give eacli party an 
_ opportunity to support lis claim. ‘There was no AnjUBUSS to Pryor 1 in 
this. ; 

In regard to England’s settlement, it is side that this settlement con- 
ferred no right upon him as against the entryman or the government. 
It is not necessary to cite authorities in support of this proposition. 
The Department has held in a uumber of cases, however, that priority © 
of settlement may be considered as between settlers.on land covered by 
the subsisting entry or appropriation of another. While Pryor does 
not allege settlement, yet he claims by virtue of his contest against 
Couch’s entry, and under the circumstances of this case England’s set- 
_ tlement may be properly considered as against him.. 

As to the manner in which the question of estoppel was raised: it. 
may be said that there are no formal pleadings under the land office | 
practice. The Secretary of the Interior is charged with the adminis: _ 
tration of the public land laws and. in the endeavor to reach an equi-- 


table conclusion in a particular ease he may take into consideration 


any questions that arise during the progress of the case without. reg ard 
to the manner in which they were brought before him. i 

The attorneys for Pryor attempt, in their argument on the petition, ty 
to draw a distinction between this case and the case of Enos v. Fagan 


(13 L. D., 283), cited in support of departmental decision of June 4, _ 
1898. ae the case cited, Enos filed simultaneous affidavits of wpntaet 7 


? apes a homestead entry and | a tamber. culture entry and prosecuted | | 
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both contests to a “successful termination. “AG the time he iniatituted _ 
these contests he filed his timber culture application for the land cov- _ 


. ered by the timber culture entry he was. contesting. Subsequently 
Fagan settled upon and began improving the homestead tract. Enos 


_ knew of this settlement, but stood by and made no protest. When _ 
the two entries were canceled Fagan filed preemption declaratory -— 


statement for the tract upon which he was living and Enos (who had 
previously exhausted his rights under the preemption and homestead 
laws) changed his timber culture application over to the same tract. 
it was held by the Department that Enos was estopped as against 
Fagan from inaking timber culture entry for the land upon which 
Fagan was residing. It is urged by the attorneys for Pryor that the | 
regulations of the Department required Enos to file his timber culture ~ | 
application at the time of instituting contest and that such application — 
was, therefore, a formal and valid selection which could not be changed 
in the presence of an adverse claim, but that Pry or was not required - 
to file his homestead application at the time he instituted contest and 
consequently his application filed at that time was a mere amulliey 
- which in no way bound him or affected his right. 
_ _It is true that Pryor was not required, at the-time of initiatin g con- 
test, to file an application to enter, but the fact remains that he did file 


i such an application ; that this application covered lots 8 and 9; that he 


_. thereby formally placed himself ou record as claiming only lots 8 and 95 
and that not until recently has he indicated an intention to apply for 

the remaining lots, upov which England has been living. Whatever 
may have been Pryor’s object in filing his application for lots 8 and 9 at | 
the time he initiated contest, it would be unjust to England, who had a 
_ right to rely upon Pryor’s formal declaration, to now allow Pryor to. 
make entry not only for lots 8 and 9, but also For the lots which Eng- 


~ Jand has resided upon and improved without a word of protest from * de 
_ Pryor. | : 


_ No valid reason being shown. wig iepakenental decision of June 4, 
1898, should be modified or revoked, the present: peuuon is hereby 
dguicd. 





MINING CLAIM—LODE WITHIN PLACER~—PATENT,. 
ALICE MINING COMPANY. 


When itis duly ascertained that a lode, alleged to have been known to east within 
the boundaries of a placer claim at the date of application for patent therefor, 
was not known to so exist, it must be held that the title title of the United States to 


such lode passed under. the “patent, and that the jurisdiction of the Land 
Department. was thereby terminated. . 


Secretary Bliss to the Commissioner of the Gener aul Land Offiee, December 
(We Ve.Diye  % ne (E. B., Jr.) 


The. Alice Mining ‘Company, applicant for patent to the Clio, Clio — 


No. One, and Clio No. Two, lode claims, survey No. 6324, Denver, Col. 
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| - orado, mineral entry } NG, 143, made May 16, 1896, has eaeaa front 


the decisions of your office dated November 5, 1896, and June 1, 1897, 
the latter on review, holding the said entry for eancelarions | 

It appears that the said lode claims lie wholly within the boundaries 
of the G. B, Harris placer, survey No. 1426; that the said company 
filed its application for patent to this placer November 29, 1881, made 
entry thereof February 28, 1882, and received patent therefor April 
22, 1886; that the placer doplitation did not contain any statement 
that the pine contained a vein or lode within its boundaries; and that 
the applicant made the usual pr oof of the non-existence of any vein | 
or lode within such boundaries. 

March 18, 1890, one Claud E. Street filed application for patent to 
the said lode claims, alleging possessory right thereto under locations | 
made January 18, 1890. May 7, 1890, during the period of publication 
of notice of Street’s application, the said company filed its adverse. 

elaim, commenced suit May 10, following, in support thereof, to recover — 
- possession of the premises embraced in survey No. 6324, and on July — 
11, 1892, was awarded the possession by judgment of the court. April 
3, 1896, tie company filed a duly certified copy of the said judgment | 
in the Teel office, on May 16, following, applied to purchase, and the | 
same day was allowed to Dee aud inake only of the land vovered 
by said lode claims. | 


Under section 2333 Revised Statutes, a placer fateit conveys title cone 


: all lodes within the placer boundaries, not known to exist at the date 
of the placer application, but lodes therein known to exist at such date 


and not claimed in the placer application are expressly excluded from = 


_the placer patent. -The transcript of proceedings in the said suit clearly | 
show that the question. whether the Clio, Clio No. One and Clio No. 
Two lodes were known at the date of the filing of the placer applica-. 
tion was in issue in said suit and that the judgment of the court was 
based upon a finding in the negative. Your office accepted this finding 
as sufficient proof that at date of the placer application the said lodes — 


were not known to exist, and held that the title of the United States | 


to the Jand in question passed under the placer patent, and that the 
jurisdiction of the land department was thereby terminated, and so, as 
above stated, held the company’s entry for cancellation. The conteu- 
tion of the appellant, the placer patentee, is, curiously enough, that 
these lodes were known to exist at the date of its application for the - 
placer patent, and therefore did not pass under the patent, and that 
the land department still has jurisdiction of the land embraced in sur- 
vey No, 6324 and’ should issue patent upon its said entry of May 16, 
1896. ie ae ars 

The Department finds no reason to dissent from the conclusion 
reached by your office. In 1 thé case of | South Star oe is L. Ds 204) 


it was held: 


When it is ascertained by inquiry instituted by the Ginter or ‘determined by | 
a court of competent eee that a lode claim exists within the houndari ies of 
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the land covered by a placer patent, and that such. lode claim was known to exist _ 
at the date of the application for such patent, and was not. applied for, it must be 


+ 


- held that the land embraced in said lode is reserved from the operation of the 


conveyance by the general terms of exception therein, and that patent may issue 
therefor, if the law has been in other Tespects. fully complied. with. 

The converse of this doctrine is equally true.’ When it is duly ascer- 
tained that.a lode alleged to h ave been known to exist within the placer 
boundaries at the date of the application for patent to the placer claim, 


--was not known so to exist, it must be. held that the title of the United 


States to such lode passed under the patent and that the eae 
of the land department was thereby terminated. : 
The entry in question was evidently allowed by the local office i in the 


. belief that the said judgment is one within the purview of section 2326 


Revised Statutes. This is a matter, however, which is not discussed or 


passed upon in your office decisions, nor does the appeal make any 


allusion thereto. ThéJland department having accepted said judgment 
as sufficient proof that the said lodes were not known to exist at date 


of the placer application, and it following thereunder, by virtue of. the - 


provisions of section 2333 Revised Statutes, that the title to the land 
in question passed under the placer-patent, and that the jurisdiction of 
the land department is thereby terminated, any further consideration 
of the effect of said judgment upon the rights of the parties to that 
suit is unnecessary, at least, if not precluded. The question of juris- 


‘diction being settled in the negative, the land department is without 


farther concern in the land or the judgment of the court respectin 2 the 


same. 
The decisions of your office are accordingly affirmed. 


REGULATIONS CONCERNING RIGHT-OF-WAY RAILROADS, 


The following 1S @ copy of an act of Congress approved March 3, 


1875, entitled “An act granting to railroads the eee of way through . 


the pablié lands of the United States:” | 


Be tt enacted by the Senate and House of Repr esentatives of the United States of America 
in Congress assembled, Vhat the right of way through the publie lands of the United 
States is hereby granted to any tailroad company duly organized under the laws of - 
any State or Territory, except the District of Columbia, or by the Congress of the 


‘United States, which shal] have filed with the Secretary of the Interior a copy of 
.- its articles of incorporation, and due proofs of its organization-under the same, to . 


the extent of one hundred feet on each side of the central line of said road; also 
the right to take, from the public lands adjaceut to the line of said road, material, 


' earth,.stone, and timber necessary for the’ construction of said railroad; algo, 


ground adjacent to such right of way. for station buildings, depots, machine shops, 
side-tracks, turn-outs, and water-stations, not to exceed in amount twenty acres for 
each station, to the extent of one station for each ten miles of its road. - 
Src. 2. That any railroad company whose right of way, or whose track’or roadbed 
upon such right of way, passes through any canyon, pass, or defile, shall not pre- 
vent any other railroad company from the use and. occupancy of said canyon, pass, 
or defile, for the purposes of its road, in common with the road first located, or the — 
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crossing of other railroads at grade. ‘And the location of such right of way through / 
~ any canyon, pass, or defile shall not cause the disuse of any wagon or other public 


highway llow located therein, nor prevent the location through the same of any - | 


- such wagon road or highway where such road or: highway may be necessary for 
the public accommodation; and where any change in the location of such wagon 
' road is necessary to permit the passage of such railroad through any canyon, pass, 
or defile, said railroad company shall before entering upon the ground occupied by 
such wagon road, cause the same to be reconstructed at its own expense in the most 
favorable location, and in as perfect a manner as the original road: Pr ovided, That - 
such expenses shall be equitably divided between any number of railroad companies . 
occupy ue: and using the same canyon, pass, or defile. © 
 Sxc.:3. That the legislature of the. proper Territory may provide for the manner 
in which’ private lands and possessory claims on the public lands of the United 
States may be condemned; and where such provision shall not have been made, — 
such condemnation may be made in accordance with section three of the act: 
entitled “An act [to amend an act entitled an act] to aid in the construction of a - 
railroad and telegraph. line from the Missouri River to the Pacific Ocean, and to — 
' secure to the Government the use of the same for postal, military, and other pur- 
poses, appro oved J uly: first, eighteen hundred and ee ep prayer July second, 
eighteen hundred and sixty-four. | 
Src. 4. That any railroad company desiring to secure the benefits of ie act, 
shall, within twelve months after the location of any section of twenty miles of 
its road, if the same be upon surveyed | lands,. and, if. upon. unsurveyed. lands, 
within twelve months after the survey thereof by the United States, file with the 
. fegister of the land offiee for the district where such laud is located a profile of. its 
Toad ; and upon approval thereof by the’ Secretary of the Interior the same shall 


be noted upon the plats in said. office; -and thereafter all such lands over which | 


such right of way shall pass shall be disposed of subject to such right of way: Pro- 
vided, That if any section of .said road shall not be completed within five years 
after the location of said section, the rights herein erento shall. be forfeited as to 


7 _ any such uncompleted section of said road. 


Src. 5. That this act shall not apply to any. inde ible the lisiritis of any mili- 
tary, park, or Indian reservation, or other lands: specially reserved from sale, uuless 


such right of way shall’ be provided for by ay paler or by. act of Congress: a 


heretofore passed. ‘ 
Sec. 6. That Congress ereby reserves: the. right at any ‘time to alten a ieHe: or 

repeal this act, or any part thereof. — toe oe 
Approved, March 3, 1875, (18 Stat., 5 Ds 482, ) | 


1. The grant made by this. act does. not. convey an estate in fee in 


the lands used for right of way or for station grounds. The grant. is 


merely of a right ¢ of use ‘for the necessary and. legitimate purposes of. 
the roads, the fee remaining in the United States. . 3 
2, All persons entering public lands, to part of which a right of way 


has attached, take the same subject to such right of way, the latter 


| being computed as.a part of the area of the tract entered. 
3. Whenever any right of way shall pass over private land or pos- . 
| sessory claims on lands of the United States, condemnation of the right - 
of way across the same may be made j in accordance with the proNseons 
of section 3 of ‘the act. | 

4, Lines of route or station metas ica partly, upon unsury eyed 
land can be approved if the application and accompanying maps and 


papers conform to these regulations, but the approval will only relate - 


to that portion traversing the surveyed lands. (For right of way 
wholly on uasurveyes land, see parueranhs 17 and. 18. a 
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3 Any railroad company desiene to Stain the benefits of the law 


is required to file, through this office, or they may be filed with the a 


register of the land district in which the principal terminus of the 
road is to be located, who will forward them to this office— 7 
First. A copy of its articles of incorporation, duly certified to by the 


proper officer of the company under its corporate seal, or by the secre- 


tary of the State or Territory where organized. . | 
‘Second. A copy of the State or Territorial law under which the com. - 
pany was organized, with the certificate of the governor or. secretary — 
of the State or Territory that the same is the existing law. 
Third. When said law. directs that the articles of association or other 
papers connected with the organization be filed with any State or Ter- 
ritorial officer, the certificate of such officer that the same have been 


Z filed according to law, with the date of the filing thereof. 


Fourth. When a company is operating in a State or Territory other. 
than that in which it is incorporated, the certificate of the proper 
officer of the State or Territory is required that it has complied with | 
— the laws’ of that State or Territory governing foreign corporations, to 
the extent requir ed. to entitle the eompany to operate. in such State or. 
~ Territory. : 

No forms are prescribed. for the shoe por tion of the pioore required, 


as each case must be es to some extent by the laws of the State — 


or Territory. 
Fifth. The official statement, under seal of the proper ofiicer, that t the | 
organization has been completed; that the company is fully authorized. 


to proceed with the constr uction of the oe according to the existing 


3 law. ‘(Form 1, p. 9.) - 
Stath. An affidavit by the neste ander the seal of the company, — 
showing’ the names and designations of its officers: at the date of the | 
filing of the proofs. (form 2, p. 9.) — . | 
- Seventh. If certified copies of the. existing laws Seay eh COr- | 
_ porations, and of new laws. as. passed. from time to time, be forwarded — 
to this office by the governor or secretary of any State or Territory;.a 
company organized in such State or Territory may file, in lieu of the 
requirements of the second subdivision of this paragraph, a certificate 
. of the governor or secretary of the State or Territory that no change 
has been made since a given date, not later than that of the laws last. 
forwarded. : 

6. The word profile as used in this ace is understood. to safend amap 
of alignment. Allsuch maps and plats of station grounds are required 
by the act to be filed with the register of the land office for the district. 
- where the land is located. They must be drawn on tracing linen, in © 
duplicate, and must be strictly conformable to the field notes of the 
_ survey of the line of route or of the station grounds. ; 
7. The maps should show any other road crossed, or with which con- 


nection is made; and whevever possible the station are: on the sur- 


vey thereof at the point of intersection. All such intersecting roads’ _ 
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must be r epresented in ink of a different color from that used for ine : 
line for which the. applicant asks right. of way. Field notes o of the sur: 
veys should be written along the line on the map. If the map would 
_ thereby. be too much crowded to be easily read, then duplicate. field 
notes should be filed separate from the map, and in such form that they — 


- - may be folded for filing. In such case.it will be necessary to place on. : 


the map only a sufficient number of station numbers to make it con- 
venient to follow the field notes on the map. In all cases station nuin- 
bers should be given on the map where changes of numbering oceur 
and where the lines-of the public sur veys are crossed, with distances 
to the nearest existing corner. The map must also show the lines of 
reference of initial and terminal points, with their courses and. di stances.. 

8. Typewritten field notes, with clear carbon copies, are preferred 
whenever separate field notes are uecessary, as they expedite the. 
examination of applications. The field notes, whether given ou the 
map or filed separately, must be so complete that the line may be 
retraced froni them on the ground. | They should show whether lines 
- were run ou true or magnetic bearings: and in the latter case the 
variation of the needle and date of deter mitation must be stated. 
One or more bearings (or angular connections with public survey lines) 
must be given. The 10-mile sections must be indicated and numbered 
on all lines of road submitted. a 
9. The scale of maps showing the line of route should be 2,000 feet — 
to an inch. The maps may, however, be drawn to a larger scale when 
necessary; but the scale must not be so greatly increased. as to make 
| the map inconvenientiy large for handiing. In most cases, by furnish- 

Ing separate field notes an increase of scale can be avoided. Plats. 
of station grounds should be drawn on a scale of 400 fect to an inch, 
and must be filed separately from the line of route.. Such plats should 
show enough cf. the line of route to indicate the position of the tract 
with reference thereto. 

10, All subdivisions of the public surveys represented on the map - 
should have their entire boundaries drawn, and on all lands affected 
by the right of way the smallest tegal sugeivisione ee acre tracts and 
‘ lots) must. be shown. 

— 11. The applicant should mark. each of the sata visions affected by. 


the right-of way.“ V” or “Vacant” if it belongs to the public domain | 


. at the time of filing the map in the local land office; and the same must. 
be verified by the certificate of the register. If it does not: affirmatively 
appear that some portion of thé public land is affected, ‘the local officers 
will refuse to receive the maps. (See paragraph 22.) | 
12, The termini of the line of road should be fixed by reference of | 
course aud distance to the nearest existing cornerof the public survey. | 
The map, engineer’s affidavit, and president’s eer tificate (Forms 3 and 
4, pp..9,10) should each show these connections. The company must 
_ certify in Form. 4 that the road is to be operated as a common carrier 
. of passengers and freight. A tract for station grounds m must be simi- 
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lar 6 volerentea and described on the plat and in Forms 7 and 8 G. 11), 
except when the tract conforms to the subdivisions of the public sur- — 
~ -veys, in which case it may be described in the forms according to the 
subdivisions. 

13. When either terminal of the line of route iS. ‘upon unsurveyed | 
land it must be connected by traverse with an established corner of the | 
public survey, if not more than 6 miles distant from it, aud the single 
bearing and distance from the terminal point to the corner computed, 
and noted on the map, in the engineer’s affidavit, and in the president’s . 
certificate (Forms sand 4), : The notes and all data for the om DueeHon | 
of the traverse must be given. ? 

14,.-When the distance to an established corner of ‘the public sur- 
vey is more than 6 miles, this connection will be made with a natural 
object or a permanent monument which can be readily found and ree: 
ognized, and which will fix and perpetuate the position of the terminal 
point. The inap must show the position of such mark, and course 
aud distance to. the terminus. There must be given au accurate. 
description of the mark and full data of the traverse, as required 


-. above. The engineer’s affidavit and: president’s certificate (Forms -3 


and 4) must state the connections. These. monuments are of great 
importance. | , 
15. When the line of route les partly on unsurveyed land, each. ‘por- 
tion lying within surveyed and unsurveyed land will be separately Stated 
in Forms 3 and 4, by connection of termini and Ten gth, as though each 
portion were fidependant. : 
_- 16.:When lands desired for station aoa lie eae on unsurvey ed 
land, the areas of. the several parts on surveyed and unsurveyed land 
mist be separately stated ou the map and in Forms 7 and 8. 
17. Maps or plats of lines of route or station grounds. lying wholly | 
on unsurveyed lands may be received and placed on file in the General — 
Land Office and the local land office of the district in which the same 
- is situated, tor general information, and the date of filing will be noted 
thereon; but the same will not be submitted to nor approved. by the 


Secretary of the Interior, as the act makes no provision for the approval _ 


of any but maps showing the lovation in connection with the public 
surveys. The filing of such maps or plats will not dispense with the - 
filing of maps or plats after the survey of the lands and within the time. 
limited in the act granting the right of way, which map or plat, if in 
all respects regular when filed, will receive the. Secretary’s approval. 
18, In filing such maps or plats the initial and terminal points will 
be fixed as indicated in paragraphs 13 and 14. 
19. Whenever the line of survey crosses a township or section line 
of the public survey, the distance to the nearest existing coiner should _ 
_ be ascertained and noted. The inap or plat should show these dis- _ 
tances and the station numbers at the points of intersection. When 
field notes are submitted, they should also contain these distances apd. 
| station paneer: = 
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20. The en gineer’s affidavit and president's: ‘cortihioate must be aa 
ten on the map, and must both designate by termini and length, in 
miles and decimals, the line of route for which right of way application. 
is made (see Forms 3 and 4, pp. 9, 10). Station grounds must be — 
described by initial point and area in acres (see Forms 7 and 8, p. 11); — 


and when they are on surveyed land the smallest legal subdivision in | _ 


which they are located.should be stated. No changes or additions are — 
_. allowable in the substance of any forms, except when the essential facts 
differ from those assumed. therein (see paragraph 12), | 

21. Where right of way is desired for spurs or short beac tines, - 
which will not greatly enlarge the size of the map, they may be shown 
on the same map with the main line, and should be separately described — 
in the forms by termini and length. For longer branch lines. eeparale | 
maps should be filed. 
| 22, When the naps are filed the lees officers will note in pencil ¢ on 

the tract books opposite each vacant tract: traversed, that right of way 
for a railroad or station grounds is pending, giving date of filing and 
hame of company, noting:on each map or plat the date of filing, over 
their written signature, transmitting them promptly. to the General 
Land Office. (See paragraph 11.) 

23. Upon the approval of a map of location by the Secretary of the 
Interior the duplicate copy will be sent to’ the local officers, who will 
mark upon the township plats the line of the railroad or location of © 
station grounds, as laid down on the map or plat. They will aiso note, 
in ink, on the tract books, opposite each tract marked as required by 
paragraph 22, that the same is to be disposed of subject to the right of 
way for the railroad company’s line of road or station grounds. 

24, When the railroad is constructed, an affidavit of the engineer and 
. certificate of the president (Forms 5 and 6, p. 10) must be filed in the 
local office, in duplicate, for transmission to this office. No new map 
will be required, except in case of deviations from.the right of way pre- 
viously approved, whether before or after construction, when there must . 
be filed new maps and field notes in full, as herein provided: bearing 
proper forms, changed to agree with the ‘facts in the case. The map 
must show clearly the portions amended or bear a statement describing 


them, and the location must be described in the forms as-the amended 


survey and the amended definite location. In such cases the company 
must file a relinquishment, under seal, of all rights under the former 
approval as to the portious amended, said relinquishment to take effect 
- when the map of amended. definite location is ‘approved. by the honor- 


_ able Secretary. 


| BINGER Haan 
. : Commissioner of the General Land Office. 
Approved November 4, 1898, 
~ OC. N. BLiss, | 
Secretarg y of the Tate 101. 
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Form 1; 





I, “s secretary (or president). of tiie company, do hereby certify 
that the organization of said company has been cade tea that the company is 
fully authorized to proceed with construction according to. the existing laws of 
. the State (or Territory) of ; and that the copy of the articles. of association — 
- (or incorporation) of the company filed in the rena of the Interior j is a true 

aud correct copy of the same. 

In witness whereof J have hereunto set my: name and the corporate seal of the 
- company. | so _ . _ 

[SEAL OF company.) ro, fe ee oo —— ot 
. — of the -——— Company. 




















Form 2, 





STATE. OF ; 
County of 





» 88: 


, being duly sworn, says ‘that ie is iis president of the - - com- 











pany, and es the following is a true list of the officers of the. said company, with 


the full name and official designation of each, to wit: (Here insert the full name 
and official designation of each officer.) 
[SEAL OF COMPANY. ] 








= =), 
President of Company. 














Sworn and subscribed to befors me this —— day of , 189—. 
- [SEAL.] ot —, 
Notary Public. 
| Form 3. | | 
STATE OF wee 


AC Ou nty of : 





588s 
, being duly sworn, says be is the chief engineer of (or is aie person: 
employed to Riniee the survey by) the company; that the survey of the said 
company’s line of railroad described as follows: (here describe the line of route as 
required by paragraph 12), a. length of miles, was made by him (or under his 
direction) as chief engineer of (or as strveyor employed by) the company and under 
its authority, commencing on the —— day of , L89—, and ending on the 
day of , 189—; and that the survey of the sd line is accurately represented 
on tliis ap and by the <¢ accompanying field notes. 





























day of - -, 189—. 

















Swan and saneor ued to before me ‘this 
[SBAL. J ; 
Notary Public, 
Form 4, er ae a 
I, ~ -, do hereby saris that I am seeatdant of the : “company 5. | 
that - , who subscribed the accompanying affidavit, is the chief engineer. 








of (or was employed to make the survey by) the said company; that the survey of | 
the said railroad, as accurately represented on this map and by the. accompanying 
field notes, was made under authority of the company; that the company is duly 
authorized by its articles of incorporation to construct the said railroad upon the. 
location shown upon this map; that the said survey as represented on this map and” 
by said field notes was adopted by resolution of its board of directors on the —— day 
of , 189—, as the definite locatiou of the said railtoad, described as follows: 
aeacaine. as in Form 3); and that this map has been prepared to be filed in order to 
obtain the benefits of the act of Congress approved March 8, 1875, entitled ‘An act 





~ a total length of 
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: granting to iativeade the floht of. way through the vais lands of the United | 
States,” I further certify that the said railr oad is to be oper pteu aS a common car- 
rier of ‘Passengers and freight. | 








} 


Compan y. ~ 





President of the 











Attest: Dp. -_ 7 | | 
. [SEAL OF COMPANY. ] — ne —— » Secretary. 
band oa ae _ Form 5. 
STATE or. — , 
Count y of » 88: 


, being duly sworn, says that he is the chief engineer of (or was 
employed to pouseruct) the railroad of the — company; that said railroad has 
been constructed under his supervision, as follows: (describe as in paragraph 12) 
miles; that construction was commenced. on. the —— day 
of , 189—, and completed on the —— day of , 189—; and that the con-— 
structed Aoaleond conforms to the map and field notes wiih received the approval 
of the Secretary of the Interior on the —— day of ——, 189. 7 









































Sworn and subscribed to before me this day of ———-, 189—. _ 
[SEAL. | — yo 
| Notary Public, 
Form 6. * S 
I, , do hereby certify that I am the seetidenine of the company; - 


that the railroad described as follows: (deseribe as in Form 5) was actually con- 
structed as set forth in the accompanying affidavit of , chief engineer | 
(or the person employed by the company in the premises); that the location of the 
_ constructed railroad conforms to the map and field notes approved by the Secretary 
of the Interior on the —— day of , 189—-; and that the company has in ‘all 
things complied with the requirements of the act of Congress approved March 3, 
1875, entitled ‘‘An act granting to paurends the right of way through the public 
lands of the United States.” 

















? 


Company. 





os President of the 
Attest: 


[SEAL OF COMPANY.] ; —: 
ForRM 7. 





, Secretary. . 





STATE oF ; 
County o if 


- 





va8e 
, being faly SWOrn, says het is the chief eugineer of (or is the person 
employed to Haile the snrvey by) the company; that the survey of the tract 
described as follows: (here describe as required by par agraph 12) an area of 
acres, and no more, was made by him (or under his direction) as chief engineer of 
' the company (or as surveyor employed by the company), and. under its authority, 
commencing ori the day of —, 189—, and ending on the —— day of ———, 
189—; that the survey of the said ince accurately represented on this plat-and 
by the accompanying field notes; that the company has occupied no other grounds | 
for similar purposes upon public Tapils within thé section of 10 miles, from the 
mile to the —— mile, for which this selection is made; that, in his belief, the said 
grounds are actually and to their entire extent requived by the company for the 
necessary uses contemplated by the act of Congress approved Mareh 3, 1875, enti- 
‘tied “‘An act granting to railroads the right of way through the public lands of the. 
United States.” 2? 





























" Subscribed. and sworn to before x me this- — - day of - =) 189—. 
[SEAL. ] : an, 








ee 
Notary Public, - 
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For 8. 











, do ia by cer tify that I am picuidaut of die company 5 that 

ili subscribed the accompanying affidavit, is the chief engineer of 
| (or Was smploved to make the survey by) the said company; that the survey of the 
tract described as follows: (here describe as in F ‘orm 7) an area of - acres, and 
no more, was maie under authority of the company; that the said survey,.as repre- 
sented on this map and by said field notes, was acopted by resolution of its board on 
the ——— day of , 189—, as the definite location of said tract for. station grounds 5» 
that the company hae occupied no other grounds tor similar purposes upon public 
lands within the section of 10 miles, from the mile to the mile, for which 
-. this selection is made; that, in his belief, the said grounds are actually and to their 
entire extent required by the company for the necessary uses contemplated by the 
act of Congtess approved March 3, 1875, entitled ‘‘An act granting to railroads the 
far of way through the public lands of the ELBE States.” 


I, 


























? 


Company. 








ri President of die 
~ Attest: | a | 
_ [SBAL OF COMPANY. ] - | | a see es ; 


Secretary. 


HOMESTEAD ENTRY—PATENT—WIDOW. 
HUNICE ZIMMERMAN. 


| 18 a homesteader dies, before he is eutitled to a final certificate, his widow snoceeds 

tothe homestead right, and may submit final proof and receive patent in her © 

own name; and a patent issued in the name of the homesteader, on proof so. 
rude, is.in violation of law, and no bar to the issuance of patent in the name of +. 
the widow. | : 


Acting g Seeretary Guin to the Cuniniesone of the General tana Office, 
(W. V. D.) December @, 1898, (BE. B., Jt.) 


This is an peal by Eunice ‘Zimmerman, as widow of J osiah Zim- 
meriman, from the decision of your office, dated J uly 14, 1897, refusing | 
to cancel the patent issued July 6, 1896, to Josiah Zimmerman, her — 
husband, for the SW. 4 of the NE. re of Sec, 19, T. 35 N., RB. 9 W., of 
| Hew Mexico Meridian, Durango, Colorado, land district, anc to issue 
in lieu thereof patent. to her as such widow. Said decision holds in 
effect that the land department is without jurisdiction to issue patent 
to Mrs. Zimmerman, for the reason that the patent already issued 
divested the United States of all right and title in and to the Jand 
described therein, and, furthermore, that “the rights of the parties 
entitled under he law... are fully protected by this patent.” 

Josiah Zimmerman initiated his claim to the above described land by 
homestead entry thereof November 14, 1892. He served in the army — 
of the United States two years, five months and two days, during the 
war of the rebellion, and was therefore entitled to a deduction of that — 
time (Section 2305 B.S.) from the period of five years of residence and 
cultivation otherwise required by section 2291, Revised Statutes. ‘This 
left a period of nearly two years and seven months which must elapse | 
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after. his entry before he could make final. , ana receive a earth: 

cate entitling him to patent. He. died February 11, 1895, before he 
was entitied to offer such proof. His widow, the said anice Zimmer- 
man, duly offered final proof and received a certificate December 31, 
1895, entitling her to patent in her own name as the widow of the. 
eniryman. This certificate, by direction of your office dated May 26, 
1896, was changed by the local office so as to provide for the issue of 

patent to Josiah Zimmerman, instead of his widow, and patent issued 


_ thereupon as already stated.’ Relative to the issue of homestead pat- eo 


ent, section 2291 Revised Statutes provides: 


No certificate, however, shall be given, or patent issued therefor, until the expir ae 
tion of five years from the date of such entry; and if at the expiration of such time,. 
or at any time within two years thereafter, the person making such entry; or if-he 
_ dead, his widow; or iu casé of her death, his heirs or devisee; or in case of a widow 
| making such sntiss her heirs or devisee, in case of lier death, proves by two credible’ 
witnesses that he, she, or they have resided upon or cultivated the same for the term 
of five years immediately succeeding the time of filing the affidavit, and makes affi- 
davit that no part of such land has been alienated, except as provided in section 
twenty-two hundred and eighty-eight, and that he, she, or they, will bear true alle- 
giance to the government of the United States; then, in such case, he, she or they, 
if at that time citizens of the United States, shall -be satitled to a patent, as in other . 
cases pr ovided by law. 


It is contended by uellant that in view of the facts shown in this. 
case the law casts the right to patent upon her and her alone, and that 
the issue of patent in the name of Josiah Zimmerman, a person not in 
existence, was without authority of law, and that such patent is there- 
‘fore void, and did not divest the United States of title to the land. 
She has therefore returned the patent to your otfice, and asks its can- 
cellation and the issue of patent for the land in her own name. The 
patent issued to Josiah Zimmerman has not been’ placed of record 
except in your office. | 

At common law a conveyance to a deceased person is inoperative 
and void; and this is just as true where the instrument is a govern- 
ment weal as where it is a private deed. By section 2448, Revised 
Statutes, however, the common law rule is.so modified that— | 

Where patents for public lands have been or may. be issued, in pursniarice of any 
law of the United States, to a person who had died, or who hereafter dies, before 
the date of such patent, the title to the land desienatedl therein.shali inure to and . 


become vested in the heirs, devisees, or. assignees of such deceased Baneunce as if 
the patent had issued to the deceased person during life, 


But this provision of law applies otily i in cases where the right. to 
patent accrues prior to the death of the entryman. (Henry BE. Stich, 
23 1. D., 457.) Where the entryman dies, as in the case at bar, before 
the ent exists to receive the certificate for a patent, his wien suc- 
ceeds to the homestead right. She is entitled, at the proper time, to 


. make final proof and receive the certificate upon which patent issues. 


Under the facts and the law of this case there was not only no author- | 
ity for the change in the certificate and the issue of patent i in the name 
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: of the deceased entryman, but such change and such issue were in 
direct contravention of the statute. The homestead law required the 
_issue of patent to Mrs. Zimmerman, the widow, and to her alone. AS — 
purporting tv convey the title of the United States the patent issued : 
_.to Josiah Zimmerman is a nullity, and the-land department still has 
jurisdiction to issue patent to the person rightly entitled thereto (Anna 
Anderson, 26 .L. D., 242; and Charles H. Moore, 27 L. D., 481.) 


- The decision of your office is therefore reversed and you will issue _ 


Selon to Eunice Zimmerman, widow of Josiah Zimmerman. You will | 
Inake appropriate notation upon the = heretofore issued and upon 
the record. thereof in your office. a ae re 


PRACTICE DEFECTIVE NOTICE. 
SWENDSON v. ERICKSON, 
OA notice of contest will-not be held defective for want of certainty as to the day 
fixed for trial, where it is apparént that the alenee defect did not Grae to | 
_ the prejudice of the defendant. : 
Acting Secretary Ryan to the Commissioner of the General Land oo a 
— (CW. V. D.) a December 10, 1898. a Wd. L. McC.) . 


. Victor Erickson, on Outsner 20, 1893, made homestead one for the 
E. 4 of the NW. 4and the SW. 4 - of the NWw.4 r of Sec. 12, T. 45 N. , i. 26. 


ea W. St: Cloud land district, Minnesota, 


Sivert: Swendson filed contest, dated J une 15, 1896, alleging abandon: | 
ment. | 
ae hearing was had: at which the aietenaant did not appear. Testi- 
_lmony was taken on the part of the contestant which showed that the 
entryman had failed to reside upon, cultivate or improve the: tract as 
required by law. Thereupon the local officers recommended that the 
entry be canceled; and op appeal your office held it for cancellation. 
* The defendant a appealed to the Department, alleging, in substance, 
that no legal notice had been served upon the defendant. ; 
' The original notice, a copy of which was served upon the defendant, ; 
reads:in part as follows: 
Said parties are hereby sainonien to appear before the clerk of the District Court | 
of Aitkin County, Minnesota, at Aitkin, Minnesota, on the 6th day of Aug., 1896, at 
10 0 clock, A. M., to'respond and furnish testimony concerning: said abandonment, 
Further notice is hereby given that the hearing will be had at this office, on the 13th 
day of Aug., 189 , at 10 o’elock, A. M., when the testimony taken as ordered. ee 
wil be examined and & decision foudered thereupon. -_ 
‘In the printed form of notice, which was properly filled out in shee 
respects, the figures. “189 ” were printed, but the final figure of the 
year was not written in the last of the two blank spaces left therefor. 
The natural and alinost necessary inference, however, would be that the 
- 13th day of August, on which the hearing was to be had at the local : 
21673—VOL 27. 43 : : 





* 
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/ office, was in fie. same year with, fie hearing that was to take ine at: 
— Aitkin on. the 6th of August, 1896. There can be no reasonable doubt. 
that the defendant understood perfectly that it. was in the year 1896, © 
and no other, that the hearing was to be had before the local office. It 
must be held that the notice was sufficient. 
| The testimony taken at the hearing clearly showed a filive on the 
part of the entrymau to comply with the law as to residence, cultiva- : 
tion, and TOON CON: The decision is ther efore anon 


RAILROAD GRANT CONFLICTING LIMITS—WITHDRAWAL. 
NoRTHERN Paciric R. BR. Co. v. St. PauL MINNEAPOLIS AND 
MANITOBA Ry. Co. EY AL. 


As to lands within the indemnity limits of the Northern Pacific aud the primary 
limits of the St. Vincent extension, there was no reservation for. the benefit of 
the first named company, outside the withdrawal on general route, that would 

. defeat the operation of the St. Vincent grant at the time it became effective. . 
Acting g Secretary y Ryan to the Commissioner of the General Land Office, . 

(W. V.D.) - December 10,1898. os (FW. C.). 


An appeal has been filed on behalf of the Northern Pacific Railroad — 
Company from your office decision of February 2, 1897, sustaining the 


action of the local officers in rejecting its proffered indemnity selection _ 


of the aw. 1 of the SE. 4 of Sec. 27, T. 128 N., R. 35 W., and the E. $ of. 
the SW. 1 of Sec. 5, T. 130 N.,, RB. 41 W., St. Cloud land district, 
Miniesote. 

‘The above described tracts are within the forty-mile limits, or Sona 7 
indemnity belt, of the grant for. said company and were included in the | 
list of selections, ¥ No. d4, rejected by the local officers on Hebruary: 9, 
1895, 

The tracts above described are also: within the primary limits of the 
grant made by the act of March 3, 1871, to aid in the construction of 
the St. Vincent Extension of the St. Paul, Minneapolis and Manitoba 
- Railway, the rights under which grant attached upon the definite loca- 
tion of the road-December 19, 1871. 

The first described tract was listed on ‘acoount of the St. Vincent 
grant August 9, 1880, it appearing by the records to be free. from 
adverse claim at ‘the sate of the attachment of rights under said grant. 

Your office decision therefore holds that the right under said grant 
‘attached to this tract and that it was thereafter not subject to the prof- 
fered selection by the N: orthern Racitle nana ciara on hea 7 
9, 1895. 


‘In its appeal the Sarthern: Pacific. Railroad Company urges that you 


erred in rejecting its proffered selection of this tract for conflict. with 
the claim made on account of the grant of 187 1 to aid in the construe-. 
tion of the St.. Vincent Extension of the. St. Paul, Minneapolis and. 
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"Manitoba Railway, as its definite location. was sabaeanient to the 
attachment of the rights of the Northern Pacific Company.” | 
It has been repeatedly ruled by this Department and the courts that 
no right attaches within the indemnity limits of a railroad grant prior _ 
to selection. It is presumed, however, that the contention made herein 
is similar to that advanced by said company in the case of Grunewald 


et al. v. Northern Pacific RB. BR. Co. et al. ‘(24 L. D., 195). In that case | . 
- it was urged by the Northern Pacific. Railroad Company that the 


. respective rights of these two companies within their conflicting grants 

was deterinined by the supreme court in the case reported in 139 U.S., _ 
page 1, in favor of the Northern Pacific Railroad Company. The land 

involved. in the Grunewald case, like the tract here in question, was 
not included within the limits of the withdrawal made upon the map 
of general route filed by the N orthern Pacific Railroad Company in 
1870, and it was held that,.as there was no reservation of lands tor the 


’ benefit of the Northern Pacific Railroad Company outside the with- 


drawal on general route and the primary limits of its grant.adjusted 

to the map of definite location filed on November 20, 1871, there was no | 
such claim to this land on account of the Northern Pacific grant at the 
date of the filing of the map of definite location on account of the St. 
_ Vincent grant as would prevent the attachment of rights under. said 
St. Vincent grant. | 

The. decision in that case is controlling in the case now under consid- 
— eration, and the rejection of the proffered selection of said tract by the 
Northern Pacific Railroad Company is accordingly affirmed. 

Relative to the EK. 4 of the SW. 4 of Sec. 5, T. 130 N., BR. 41 W., while 
it would appear from your office decision that the status of said tract... 
as regards the conflict between the two grants, is the same, it further | 
appears that on July.30, 1895, the listing of said tract by the St. Pant, 
Minneapolis and Manitoba Railway Company was held for cancellation 
(the reason for such holding not appearing from your decision) with a 
view to the allowance of the timber culture application of Edwin C. 
_Schow, presented in 1885; further, that said decision was declared final 
November 12, 1895, the listing on account of the Manitoba grant can- 
_ eceled, and Schow was permitted to make timber culture. entry covering 

this act on November 29, 1895. | 
The record now before the Department pr esents no claim to this land 
on account of the Manitoba grant. . | 

Your office decision held that as Schow’s application was presented 
long prior to the tender of the application to select on account of the 
Northern Pacific grant, the timber culture entry was properly allowed, — 
and for that reason the rejection of the local officers of the. proffered: 
selection by the Northern Pacific Railroad Company was sustained. 
It now appears that on April 1, 1898, Schow relinquished all right, 

title, claim and interest in and to the said tract under his timber cul- __ 
ture entry, which thereby removes said entry from further considera-_. 
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tion in this case. While of. record, however, said entry was a bar to 
the company’s selection, but ear been removed by Schow’s relin- 
quishment, unless other and sufficient reason papent a the company: 
might now be permitted to select the land. 

- To this extent your SOMES recision is modified. 


MININ G C LAIM—KNOWN LOPE WITHIN PLACER. 


Carn May. Mining AND LipASING Co, OF WALLACE. 


Le 


A pl acer entry based on ai application that does not disclose the-existence of any . 
' known lode within the limits of the placer, or assert a possessory right to any. 
such lode, and allowed without-adverse action on the part of lode claimants, - 

- should pass to patent so far as the rights of such claimants are concerned; but 
- the patent so issued will not prevent subseqitent departmental inquiry, on 
behalf of lode claimants and after due notice, to determine whether a known 
. .. lode existed within said placer at.date of pppceeuye or the issuance Ot eee 

_- therefor. if so found to exist, 


: Acting g Secretar: y Ryan to ve Opin uaoner ig the cae al Land O pice 
(Ww. Vv. ‘D.z) a | December 13, 1898. =. (A. B. BP.) 


- August-19, 1805, eS oiicetipnt was thade at the Baeble Colsralle: local 
land office, by James L. Wallace, for patent to the Free ee and 
mene B, placer mining claims, embracing the E. 4 of the NE, 4 of the 
SW. 4, the NW. 4 of the NE. 4 of the SW. 4, and the N. $ of SW. 4 of 
_ the NE. 4 of the SW. 4, of Bee: 11,7.155.,R.70 W. The polieaaen 
did. not. disclose the existence of any iowa vein or lode within the 
boundaries of the placer claims, nor did it assert any possessory or 
other right on the part of the placer claimant to any such vein or lode. 
Notice of the application was duly given, but no adverse claim was 
filed during the period of publication which ended i in October, 1895, and 
on June 25, 1896, Wallace made mineral entry of the placer claims. 

- January 7, 1896, at the same local land office, Arthur J. Connell made 
application for patent to the Hosea P. lode claim; March 9, 1896, Henry — 
Watson and John W. Davis made application for patent to ie Mam.- | 
moth lode claim, and October 4, 1896, the Cape May Mining and. Leas- 
ing Company made application dois patent to the Cape May lode claim. 
Each of these lode claims conflicts to some extent with the said placer — 
claims and the conflicting areas are included in the application for 
patent to the placer claims and in the Teepecuive applications for parent 
to the several lode claims. - 

It is claimed that the placer claims * were e located a as follows: the Free 
Tome August 7, 1893, and-the Nellie B., July 1, 1895; and it is” 
alleged that the lode claims were located as follows: the Mammoth, 

December 21,1891, the Hosea P., March 11, 1892, and the Cape May, 
May 30, 1893. If the claimed dates of location are cor rect, all of the. 
lode claims were located not only prior to the fling of the applcation 
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for patent to the. placer claims, but also pir to the location of the 
“placer claims. .- : | 

No. objection to the placer entry or to ‘he itoniine of the alae 
claims was made by any of the lode claimants, but the. conflicts were 
brought to the attention of your office, first, be a plat or diagram sub- 
mitted by the United States surveyor-geneéral, as a part of the record 
of the placer entry; and, second, by the applications ‘for patent to the 
said lode claims which in the meantime had been for warded by the local . 
land office. Your office then, upon-its own motion, called upon the lode 
claimants to show cause why their several applications should not be 
canceled to the extent of the parts in conflict with the placer entry. 
The Mammoth lode ciaimant. made no response ; the Hosea P. lode 
claimant submitted a showing to the effect that the Hosea P. lode claim | 
was discovered and located prior to the discovery and location of the 
placer claims, and at the time of the application for patent to the placer 
claims, contained a well-defined and well-known vein or lode of mineral _ 
bearing rock; and the Cape May lode claimant, by way of a purported 
appeal from the action of your office, submitted a showing to the effect 
that the Cape May lode claim was discovered and located prior to the 
discovery and location of the placer claims, and at the time of the 
application for patent to the placer claims, contained a known vein or. 
lode of mineral bearing rock in place, and asked that a hearing be 
granted to enable the Cape May lode claimant to show why the portion 
of its claim in conflict with the poe entry should be allowed »: and 
patented in its name. 

The manner of asserting and securing an sajaaiealion of paiexta! 
claims to mineral land covered by a pending application for patent, is 
prescribed by sections 2325 and 2326 of the Revised Statutes, which 
contain the following provisions, among others: | 

Suc. 2825... . If no adverse claim’ shall have been filed with the register and 
the receiver of the proper land office at the expiration of the sixty days of pub- 
lication, it shall be assumed that the applicant is eftitled to a patent, upon the 
. payment to the proper officer of five dollars per acre, and that no adverse claim 
exists; and thereafter no objection from third parties to the issnance of a patent 
shall ia heard, except it he shown that the ld apie has failed to aa a with the 
terms of this chapter. . 

'. SEC. 2326. Where an adverse claim is filed auciay the sted of piabionttots it 
shall be upon oath of the person or persons making the same, and shall show the. | 
nature, boundaries, and extent of such adverse claim, and all. proceedings, except 
_the publication of notice and making and filing of the affidavit thereof, shall be 
‘stayed until the controversy shall have been settled cr decided by a court of compe: 
tent jurisdiction, or the adverse claim waived. It shall be the duty of the adverse 
claimant, within thirty days after filing his claim, to commence proceedings in a 
-court of competent. jurisdiction, to determine the question of the right of possession, . 
and prosecute the same with reasonable diligence to final ere? and a te 
86 todo shall be a waiver of his adverse claim. 

‘While these two sections originally applied only to. lode “iaints they 
are made applicable to. placer claims by section 2329, except as other- 
wise provided 3 in section 2333. 
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> AS before stated, notice of the application for pion to the placer 
— claims was duly given, and no adverse claim was filed or prosecuted’ by 
either of the lode claimants. Applying sectious 2325 and 2326 to these | 
facts, it must be assumed that the placer applicant is entitled to patent 
upon payment for the land, and that no adverse claim exists; and no 
objection from third parties to the issuance of a patent ithe placer 
¢glaimant can now be heard, excepting it be shown that the applicant | 
. has failed to comply with the terms of the statute regulating. the loca- | 
tion and patenting of miniug claims. Adverse claims must be asserted 
within the time prescribed and must be prosecuted to final adjudication 


. dna court of competent jurisdiction, otherwise they are deemed to have 


been waived and are lost, unless it be shown that. the applicant for 


patent has not complied with those requirements of the mining law - | 


which are conditions to obi Peet even where no adverse claim | 
ds asserted. ; | | 

This result, so deci ‘eliowine from the provisions | of these two 
Sections, is subject only to the SzCOp HON or reservation a by 
section 2333, which reads: 


-Where' the same person, association, or corporation is in possession of a placer- 
elaim, and also.a vein or lode included within the boundaries thereof, application 
Shall be made for a patent for the placer-claim, with the statement that it includes 
such vein or lode, and in such case a patent shall: issue for the placer-claim, subject 
to the provisions of this chapter, including such vein or lode, upon the payment of | 
five dollars per acre for such vein or lode claim, and twenty -five feet of surface on — 
each side thereof. The remainder of the placer-claim, or any placer-claim not 
embracing any vein or lode-claim, shall be paid for at the rate of two dollars and 
-- fifty cents per acre, together with all costs of proceedings; and where a vein or lode, 
such as is described in section twenty-three hundred and twenty, is known to exist 
within the boundaries of a placer-claim, an applicatiow for a patent for such placer- 
claim which does not include an application for the vein or lode claim shall be con- 
strued as a conclusive declaration that the claimant of the placer-claim had no right 
', of possession of the vein or lode claim; but where the existence of a vein or lode in 

a placer-claim is not known, a patent for the placer-claim shall convey all valuable 
smuineral and other deposits within the boundaries thereof. 


‘The application for placer patent in. this instance, not mentioning the , 
existence of any known vein.or lode within the boundaries of the placer 
-elaims, and failing to assert: any possessory or other right on the part 
of the placer claimant to any such known vein or lode, it must be held 
that if there be a vein or lode whose existence within the boundaries 
of the placer claims was known at the time of the application for the 
- placer patent, the applicant has conclusively declared that he has no — 
right of possession to such vein or lode. The rights of the lode claim- 
ants are therefore dependent upon the known existence of the veins or - | 
Jodes in question within the boundaries of the placer claims at the time _ 
of the application for placer patent. -_ In showing cause against the can- 
cellation of their applications for patent to that portion of their claims 
iu conflict with the placer claims, two of the lode claimants assert, as_ 
before stated, that the veins or lodes claimed by them within the bound- 
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aries of the placer claims were well known and well: defined at the time — 
of the application for the placer patent and had been duly located 
before the location of the placer claims. If they had regularly : adversed | 
the placer application and in the prosecution of their adverse claims 
had established these facts, judgments in their favor for the conflicting. 
_ areas would have been rendered, upon which patents could have been 
issued to them, and by reason of nicl those areas would have been spe- 
cifically eccep ied and excluded from any patent issued upon the placer 
claims. Instead of pursuing this course, the lode claimants apparently 
chose to rely upon the general reservation and exception contained in 
section 2333. The effect of that section as applied to cases like this, is _ 
clearly set forth in the recent case of Elda Mining and Milling Co. ». 
Mayflower Gold Mining Co. (26 L. D., 573). There the Mayflower com- 
_ pany had made application for patent to two placer claims and no 
adverse claim being presented the application was passed to entry. 
Subsequently, the Elda company protested against the issuance of 
patent to the placer claimant, alleging that it was the owner of certain 
lode claims conflicting with the placer claims and containing veins or | 


‘lodes whose existence was known at the date of the application for the 8 


placer patent. As in the case at bar, the placer application did not 
mention the existence of any known veins or lodes, or assert. any pos- 
sessory or other right thereto on the part of the placer claimant. Upon 
this state of facts, and referring to section 2333, it was said: 


Lodes or veins known to exist. within a placer claim at the date of the salute | 
for the placer patent, and which are not applied for at that time by the placer 
applicant, are by operation of law excepted from the placer patent, and a clause — 
. fully recognizing this exception is inserted in all-placer patents without previous 


"inquiry by the land department into the existence of any such lode or vein. 


Whether this exception extends to the entire surface area of the protestant’s said 
- lode claims (see Pike’s Peak Lode, 10 L. D., 200, 203), or whether by reason of prot- 
estant’s failure to atlverse the application for the placer patent the exception 


embraces only the known lodes or veins and twenty-five feet on each side thereof _. 


‘(see Shonbar Lode, 1 L. D., 551; Id., 3 L. D., 388; Becker v. Sears, on. review, 1 L. D., 
577), or only the kuown lodes or veins.and so much of the adjoining surface area 
as is necessary to the occupation, use, operation and enjoyment of the lode claims — 
by their owner (see Aurora Lode v. Bulger Hill and Nugget Gulch ‘Placer, 23 L. D., 
95-105), need not now be considered or determined because, if in fact such lodes or 
veins were known to exist at the time of the application for placer patent, the 
exception, whatever its extent, is embraced and included in the reservation which 
forms an essential part of the terms of a placer patent, both by operation of the, 
statute making the exception and by uHe recognition of phe exception i in the express be 
language of the patent. 

The rights of the protestant. as a lode. claimant, whatever they may be, will not | 
be affected by the issuance of a patent upon the placer entry.as allowed, but will be 
preserved and protected as fully as if now determined and specifically excepted from 
- the operation of that patent, and the subsequent issuance of lode patents to the 
protestant covering its rights to the known lodes or veins, if there were such at the 
date of the placer oe will not be prevented or hindered by oe eas 
patent. 


Following ‘that decisibn the placer applicant will. be panini: to 
carry its entry to patent, if 1s showin g of compliance with the mining — 
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law is satisfactory. I fing lode claimants or any of them desire to 

further prosecute their applications for patent to the areas if- conflict it 
will be necessary for them to establish at a hearing , of which the placer 
claimant must have due notice, that such areas cooritaily veins or lodes 
whose existence was known atthe date of the application for the placer 
patent. The lode claimants do not char ge ‘that the placer claimant has 
~ not complied with the terms of the mining law. By their course they | 
have elected to tely: upon the general reservation or exceptiom made in 
section 2333 and they should not be permitted to delay 0 or obstr uct the: | 
issuance of a patent, to the placer claimant. ? | 
| The action of your office is accordingly vacated, with instructions to : 
take farther proceedin gs in conformity herewith. 2 


MINERAL LANDS—BUILDING ST ONE-—LOCATION. 
‘Forsytun ET AL; v. WEINGART. 


Land chiefly valuable for the building stone found therein is subject to location and — 
occupation under the mining laws; and a placer location of such a tract pre- 
cludes the sale thereof to a subsequent applicant under the act of June 3, 1878. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W.YV. D.) * December 15,1898. (CO. J. W.) 


Henry Weingart, on February 19, 1896, made application: at the 
‘Lewistown land office, Montana, finder the act of June 3 , 1878 (20 Stat., 
89), as extended by the act of August 4, 1892 (27 Stat., 348), to par 7 
chase the SE. 4 of the NW. 4 of Sec. 23, 1.15 N., R. 18 E. Notice of. 
intention to offer proof was duly published, and on May 4, 1896, proof 
was offered. On the same day William A. Forsythe and John Laux 
appeared and protested against the proof, alleging in the protests filed 
that they had, on the 8th of April, 1893, located the land in question 
under the silacar mining laws, and filed notice of such location and.a 
declaratory statement in the office of the county clerk and recorder for 

Fergus county, Montana, in which county the land lies; that at. the 
time Weingart made his application he had notice of the claim of prot- 
estauts, and that they had opened up a valuable quarry of stone upon 
said land. Permission was asked to cross-examine Weingart and his 
‘witnesses, and to offer proof of their allegations; this privilege was 
allowed them. After the hearing, en December 12, 1896, the local 
officers passed upon the respective claims of the ‘parties and recom: » 
mended the acceptance of the final proof of weno and the dismissal | 
of the: protests of Laux and Forsythe. " - 

The protestants appealed, and on April 22. 1897, , your office fevarsed. 
the local office, and held, substantially, that the land was excluded 
from purchase under the act aforesaid by reason of improvements upon 
it. In other respects your office seeins to have agreed with the local 
officers i in the coucinslon reached by them. . 
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Weingart has appealed from your office decision, and ah examina- — 
tion of the record has been made. | | 
~The land in question does not appear to be cemeel land within tlie 
meaning of the act of June 3, 1878, but is of the character of lands: 
“which may be disposed of, either under that act, or under the placer 
mining laws. Weingart iene applied to manen ae it under the tim-. — 
ber and stone act, and Forsythe and Laux having alleged its location. 


as a placer iiae claim, a question of priority.of right is presented — 


- which involves the necessity of determining whether in fact protestants 
_ have a placer mining location which embraces the land in dispute. 

‘Since your office decision was rendered, the Department, by: its 
decision in the case of Pacific Coast Marble Oo. e¢ al. v. Northern — 
Pacific R. RB. Co. et ai. (25 L. D.,.233), held, in substance and effect, 
~ that lands chiefly valuable for deposits of building stone are anibinocd | 
in the term “lands valuable for minerals,” as used in the mining laws, 
and overruled all former departmental decisions in conflict with the 


views therein expressed. Under the ruling in said case it is no longer | - 


to be held, as was done. by your office in the case under consideration, 
that no right attaches to land chiefly valuable for building stone by 
virtue of its location as a placer claim, and for the reason. that such 
stone is a mineral, and the land, the chief value of which consists of 
the building stone it contains, is free to exploration and pune or 
to location and occupation under the mining laws. 

It appears from the evidence that in 1893 protestants made informal 
application to purchase the land under the timber and stone act, which 
was for a time held under advisement by the local officers, who, sub- 
sequently, returned to protestants the money deposited to cover fees, 
and advised them that the land was subject to disposal: under the 
placer mining laws. They proceeded to locate the land in dispute, 
describing it as the SEH. + of the NW. £of Sec. 23, Tp..15 N., BR. 18 E., 

and referred to it in the “ody of the notice as a.‘ building lait, min-— 
ing claim,” and “the claim for building rock,” setting forth that the 
location is distinctively marked on the gr ound by substantial posts or 
, monuments of stone at each corner of the claim and where said notice. 
Is posted. ‘The same was recorded in the office of the recorder, in the 
county where the land lies. - 

It is apparent that said location was: made under he mines mining | 
laws, though a printed form intended. for a lode location was used. 
The claim, however, is-so described as to put the public on notice of 

what the claim is, and Weingart appears to have had both actual and 
constructive notice of it before he made his application to purchase. _ 
The right of the locators i is ay prior to his, and your office properly , 
rejected his application. 
Your office ereisien is modified. to couform to ume views herein 
expressed. | 
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TIMBER CUTTIN G—REPORTS OF SPHCTAL AGENTS. 


ORDER. | 


; Commissioner Hermann to ‘Special Agents of the General Land Office, 
| December 14, 1898. 


Op nelaint having been made by the Honorable eee General to 
this Department, that, in a large number of cases of alleged unlawful 


 eutting and removing of timber from public lands, in which legal pro- 


ceedings have been recommended by this office, based on reports of . 
- special agents, the facts and evidence submitted in the special agents, 
reports have been found, upon trial, or upon close examination by offi- 

cers of the. judiciary, to be inadequate to sustain the action recom- 

‘mended, you are advised that, hereafter, no criminal prosecution, civil 
suit, or any other legal proceedings whatever, will be recommended by 
this office upon a special agent’s report, unless said report is properly 
submitted on the form provided for that purpose, and ali of the infor- 
mation called for therein and required by the general instructions to 
special agents issued March 8, 1898, pages 32 to 42 inclusive, is fur- 

nished in clear and explicit terms, and the facts and evidence specified 
therein are so full‘and complete, as to fully maintain the charges of the 
special agent as to violation of law. 

In accordance therewith, you are hereby specially aiid imperatively 
directed, not to submit avy report to this office, charging the unlawful 
cutting ana removing of timber from public lands, except in form and 
manuer above described, in which the information furnished has been 
acquired by personal examination of the lands and personal investiga- 
tion as to all facts and cireumstances connected with the alleged viola: 
tion of law. | 

You. must, in every case, ;. irrespective of the amount involved, pre- 
pare your reports on cases of alleged timber trespass, with the same 
care, thoroughness, and attention to specific facts and details, as you 
would exercise in preparing the case for direct submission to.a court of - 
justice for immediate trial, the result of which depended upon your own 
exertions and testimony. | i 

A failure to comply strictly and fully with these instructions, will be 
charged against your efficiency record, and you will be held directly 


responsible for any failure to sustain the charges or allegations incases 


of alleged timber trespass in which legal proceedings are recommended 
by this office based upon your reports. | 
Approved, | 
THos. RYAN, 
Acting Secretary. 
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PRIVATE LAND CLAIM—CONFIRMATION—PATENT. 
LAS VEGAS GRANT. 


The petition for the Las Vegas grant set forth specified boundaries, the grant was | 
_ made conformably thereto, and the surveyor general recommended the confirma- 
tion of the grant as a whole, and, as the act of June 21, 1860, confirming said 
grant fixed no limitations as to the acreage thereof, it must be held that the 
grant was confirmed in its entirety, for the full amount of land embraced 1 in the 
boundaries, and that patent should issue accordingly. ° 
The declaration of Congress as to the coufirmee of a private land claim must be 
accepted by the Department as cesigunling the proper party to whom patent for 
such claim should i issue, : 
‘The departmental decisions of December 5, 1891, 13 L. D., 646, and July 16, 1892, 15 
| L. D., 58, revoked, and the case remanded re action in accordance with the 
jud Sede herein. | 


Acting Secretary Ryan to the ane ae the General Land Office, 
(Ww. V. D.) | — December 17,1898. ss (WG. Pa) 


Under date of December 5 , 1891, Secretary Noble addressed a letter 
_ to your office wherein he gave a history of the Mexican grant commonly 
known as Las Vegas, and directed a resurvey thereof to include only | 
such lands within the outboundaries of the grant as had been taken up 
and occupied by settlers at the time the Territory of New Mexico came 
under the control of the United States government and its laws, and 
that patent issue to’the town of Las Vegas on such survey (13 L. D., 
646), A motion for review of that decision, filed in behalf of Moses 
Milhiser et al., claimants under the grant, was denied July-16, 1892 (15 
lL. D., 58). A further motion, filed by the county commissioners of San 
Miguel County, New Mexico, and.asking for reversal ofthe decision of 
December ‘5, 1891, or so much thereof as related to the extent of the 
orant, Was ‘icnied May 16, 1894. ; 

Before a survey was made under that decision Jefferson Bavavids 
for himself and the other inhabitants of the town of Las Vegas, in New | 
Mexico, and of the Las Vegas grant and the town of Las Vegas, filed. a _ 
bill in equity in the supreme court of the District of Columbia, makitg 
Hoke Smith, Secretary of the Interior, and Silas W. Lamoreux, Coni: 
missioner of the General Land Office, parties defendant, and asking 
_ that said defendants be perpetually enjoined from carrying out the 
decision of Secretary Noble or in any manner interfering with the rights, 
titles and privileges of the plaintiffs, and that the plaintiffs’ title be 
quieted. The defendants filed a demurrer to this bill, which was over- 
ruled, and a decree entered enjoining the defendants fot carrying out 
the Aoeeioll of Secretary Noble or interfering with said lands or the 
Tight and title of the plaintiffs, and decreeing “that all cloud upon said | 
title be removed and the same be quieted and held to be good and inde- 
feasible title in and to the town of Las Vegas.” 

The defendants appealed to the court of appeals of the District of. 
Coluinbia, where the decree below was affirmed. A further appeal 
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was taken to the supreme court of the United. States, but the defend- | 


ants having retired from office, that court, on March ‘1, 1897, entered | 


an order reported i in 166 U. S., 717, as follows: 
| | Decree rev ersed on authority of Warner Valley Stock Co. v. Smith, 165 U. 8, 28, 
_ each party to pay their own costs iu this court, and cause remanded to the court of 
appeals with directions to rev erse the decree of the supreme court of the District of . 
Columbia and ‘remand the cause to that court t with directions to dismiss the. bill 
with costs, for want of proper parties. . 
The town of Las Vegas now asks that a 4 patent be issued to the town 
for the land included in said grant as surveyed in 1860. Marcos Maese 
et al., claiming to be the original grantees or their repr esentatives, — 
Hace. also filed a petition asking that patent be issued In the names of 


— the original grantees. These parties each filed similar papers in your » 


office, which have been transmitted for consideration here. Llaborate ' 
- arguments, both oral and printed; have been submitted. _ | 

_ No patent having issued, the matter is still within the jurisdiction of 
this Department to Uemeane what land such patent should cover and 
to whom it should issue. (Aspen Consolidated Mining Co. v. Williams, 
27 L. D., 1.) 

The histary of this grant has been fully set forth in the former 
decision and need not be repeated here in detail, A. grant was. made 
by the Mexican authorities to Juan de Dios Maese and others and the .. 
' parties were formally put in possession thereof April 6, 1835. . The act 

of July 22, 1854 (10 Stat., 308), established the office of surveyor- 
general for the Territory of New Mexico, and by section eight pre- 
scribed that he should ‘« ascertain the origin, nature, character and 
extent of all‘claims to lands under the laws, usages and customs of 
Spain and Mexico,” and make full report on all claims, denoting the 
various grades of title, ‘with his decision as to the validity or invalid- 

ity of each of the same under the laws, usages and customs of the 
-_ country before its cession to the United States.” _ 

. Francisco Lopez, Henry Connelly and Helario Gonzales, “on behalf 
of themselves and a large number of citizens of the United States, 
residents of the town of Las Vegas and its vicinity,” presented their 
petition to the surveyor-general, setting forth that they were claimants 
and legal owners of a certain tract of land in the county of San 
- Miguel granted to “Juan de Dios Maese, Miguel Archuleta, Manuel 
- Daran, and Jose Antonio Casados, in their own behalf and that of 
twenty- -five. other inhabitants of said county,” and asking that. their 
claim and title to said lands be examined and that said grant be con- 
firmed to them. This grant was in conflict with a prior one to Luis 

Maria Baca, and the surveyor- general did not attempt to determine the 
rights of the respective claimants, holding that to be no part of his 
- duties.. He states that the original petition was for a grant bounded 
as follows: ‘On the north by the Sapello river, on the south by bound- 


ary of the grant of Don Antonio Ortiz, on the east by the Aguage de. 


la Llegua,. and on the west by the boundary of the town of El Bado;” 
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baat fie: corporation of. El Bado. recommended that the petition be 
granted; that the ter ritorial deputation made the . grant, “with the. 
howdaries asked for, with the further provision that persons who > 
owned no lands were to be allowed the same privilege of settling upon 
the grant as those who petitioned for it;” and that tlie parties were — 
‘placed i in possession. In regard to the validity of the grant he said: 7 
The erant made to Juan de Dios Maese and others is not contested on the gr peer 
of any waut of formality in the proceedings, but ag far as the documentary evidence 
shows, is made in strict peony mites the laws aind usages of the ov, at the 
time. 
The surveyor-general thus decided in. favor. of ‘the Falidiey of this 
grant, with the boundaries set forth in the original petition, as again St: 
all the world except the claimants under the Baca grant. — His opinion 
as to the grant is more we set sora in the last | Palas tap of said 
report, which reads as follows: | 


It is firmly believed that the land embraced i in either of the two gr ante i is iagefaily 
separated from the public domain and entirely beyond the disposal of the general 
government, and that in the absence of the one the other would bea good and valid 


re ‘ 


‘grant; but as this office has no power to decide between conflicting parties, they 


are referred to the proper tribunals of the country for the adjndication of their. 
respective claims, and the case is hereby respectfully referred to Congress through 
the.proper channel for its action in the premises, _ 

A schedule of nineteen private land claims in New Mexico, Hamibared: 
20 to 38, both inclusive, was submitted to Congress February 3, 1860. 
The names of the claimants of No. a) are given as “Town of Las Vegas 
and Thos. Bacea et als.” 

In the senate this matter was referred tp omnis on Pr nore Land | 
Claims, whose report, after stating that the report of the survey or- 
general on each claim had been examined by them, says “they coneur 
fally i in the reports of that officer, recommending the confirmation of - 
all said claims except that which is numbered twenty-six, in the name ~ 
of Juan B. Vigil.” The committee evidentiy understood that the claim — 
here under consideration was recommended for confirmation as a whole 
and to the extent of the boundaries, mentioned, and the further action 
_of Congress in the premises was upon this hypothesis. =: 

As to this particular claim, the committee said: | 


Amongst the claims embraced, however, in this second report, and recommended ’ 
~ for confirmation, are two which cover the same. tract of mand, and are: embraced in. 
one number, to wit, No. 20. 
To this tract the two claimants are: First—The heirs of Luis Maria Baca a 
Second—The town of Las Begas or Las Vegas. This town ¢laims under a grant made 
on the 25th March, 1835, to Juan de Dios Maere and twenty-seven others by the ter- 
ritorial deputation,.on a petition which represented the land to be public land and 
the petitioners were put in Egeee on The land has been devated ony, and several 
hundred families are located on it. . 


This committee further: ‘stated that the claimants nucle the Baca - 
grant had expressed a willingness to waive their older title in favor of 
' the settlers if allowed an equivalent quantity of land elsewhere in the 
‘Territory, and to carry out this proposition, presented a substitute for 
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the bill referred to ee | The sean was confirmed by the act of a une “as 
21, 1860 (12 Stat. , 71), as follows: | - 


That the private Jand. claims in the Parvilony, of New Mexico, as. recommended for 
confirmation by said surveyor-general i in his reports and abstract marked exhibit A, 
as communicated to Congress by the Secretary of the Interior in his letter dated the 
third of February, eighteen hundred and sixty, and numbered from twenty to thirty- 
eight, both inclusive, be and the same are hereby confirmed, with the exception of 
the claim numbered*twenty-six, ete. 

By section six the claim of the ee heirs was provided for as 
follows: 


“ 


That it shall be wal for the heirs of Luis Maria Baca, who make claim to the 
said tract of land as is claimed by the town of Las Begas, to select, instead of the 
land claimed by them, an ee quantity of vacant land, not mineral, in the Terri- 
tory of New Mexico. ; | 


The Commissioner of. the General Land Office at once directed the 
surveyor-general of New Mexico to have the exterior lines of the Las. 
Vegas town claim properly run and connected with the public eeye : 
saying: 3 
. The. exact area of the Las Vegas town tract having been thus ascertained, the 

right will accrue to the Baca claimants to locate a quantity equal to the area of the 

town ‘tract elsewhere in New Mexico as vacant os not mineral, in square bodies 
— nob exceeding five in number. | ; 

A survey was made showing the ae to contain 496, 446.96 acres, | 
the plat of which was approved by the sarveyorecneral "December 8,.. 
1860... 

The survey thus made remained anatiosGened until 1887, when the 
he surveyor-general éxpressed the opinion that the eraiit as SUT: 
veyed included more land than should have been included, and recom- — 
mended that a resurvey should be made: This view was adopted by 
your office and a resurvey was ordered and begun, but not completed 
for lack of funds. In 1890 the surveyor-general expressed his. disap-. 
proval of the recommendation of. his predecessor for a resurvey and | 
recommended that patent issue to the town of Las Vegas on the orig- 
inal survey. The matter remained in this condition until the depart- 
mental action of December 5, 1891, supra. : 

In the meantime the Baca sintmants had made selection and have 
obtained the full number of acres reported by the original survey, as 
included in the grant. In the former decision: it was said that there was 
doubt as to the extent of the grant and confirmation, but the facts do not 
seem to justify that statement. The petition was for a grant with speci- 
fied boundaries, the grant was made conformably to the petition, the 
parties were put in possession of the grant as made, the surveyor-general 
recommended the confirmation of the grant as a whole as against all 
but the Baca heirs, the senate committee approved the recommendation 
| of the surveyor-general, speaking of the land granted as “this tract,” 
Congress confirmed the grant as recommended and provided for the 
satisfaction of the adverse claim of the Baca heirs by allowing the 
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‘elaimunts to select an equal quantity of. land: elsewhere,’ a survey was. 
_ made to ascertain the quantity of land in the grant as finally confirmed, 

and from that time (1861) until 1887 the grant was treated as confirmed | 
for the full quantity of land within the boundaries mentioned in the 
original petition. Until 1887 there was no suggestion in any of the pro- | 
ceedings that the grant should be limited to less land than the quantity. 
embraced in the boundary mentioned in the original petition. The 
~ conclusion irresistibly follows from these facts that the grant. was con- 
firmed. by Congress as an entirety for the full amount of land embraced 
within the boundaries set forth, and patent should issue therefor. | 

The action of Congress. is conclusive. The supreme court, in Tame- 
ling v. U.S. Freehold, etc. Co. (93 U.S. pes) ean of private land 
- claims, uses the followin 2 language: 


‘No jurisdiction over such claims in New Mexico was conferred upon the secre 
but the surveyor-general, in the exercise of the authority with he was invested, 


_. decides them in the tirst instance. The final action on each claim reserved to Con- . 
' gress, is, of course, eee and therefore not. subject to review in this or any | 


_ other forum. 

In the Maxwell Land- Grant case 5 (121 U. S. 325-365) the court quotes 
from the Tameling case and re-affirms the doctrine there laid down. 
The grant involved in the Maxwell case was confirmed by the same act _ 
as was this Las Vegas grant and it was there contended that the quan- 
tity of land covered by the patent was far in excess of the quantity 
authorized by the Mexican laws for such grants. The court, however, — 
says that this was a question which the surveyor-general was authorized 
to report upon and for Congress to finally determine. It is also pointed 
out that some of the grants confirmed by this same act were limited as 

to extent and location, and it is therefore concluded that as to those 
not so limited “it was intended to be a full and complete confirmation | 
- as regards the legal validity, fairness, and honesty of the grant as well 
as its extent.” The same argument is equally applicable liere.. - 

The question as to whom the patent should issue was considered — 
when the matter was before this Department in 1891, and it was then 
held that it should issue to the town of Las Vegas, inasmuch as the 


confirmation was made direct to the town. Ou review it was strongly - - | 


_ urged that it was error to hold that patent should issue to the town,. 
but that position was adhered to by the Department (15 L. D., 58). 
The grant as petitioned for was to be to individuals, but as finally made 
by the territorial deputation provision was made whereby others hav- _ 
ing no lands should be allowed the same privilege of settling upon the 
land as those who had petitioned for the grant. This, like most Span- 
ish and Mexican grants, was made with a view to the establishment of 
a community for protection against the Indians. It is asserted that _ 
_ the Spanish word “plaza” as used in the papers relating to this grant 
was erroneously translated “town,” as it simply meant a square place. 
However that may be, it is certain that the building up of a town was 
— to be expected and actually followed the settlement upon the lands 
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granted. - The community was added to until at the time of dite: cession 
to the United States more than two hundred individuals had been 
recognized as entitled to share in the benefits of the grant and liad: 
— been put in possession of tracts of land within the boundaries. peti- 
tioned for.. A town had grown up before the cession to the United. 
States. The petition to the surveyor-general asking for an examina: 
tion and confirmation of the grant was made by Francisco Lopez,; | 
Henry Connelly and Hilario Gonzales, “on behalf of themselves and a. _ 
large number of citizens of the United States residents of the town of — 
Las Vegas and its vicinity.” The exact interests of the petitioners, or: 
_ the manner in which they became the owners, is not set fortli. In the 


= report of the. surveyor-general who was by the act of July 22, 3 1854, 


supra, made a special tribunal to ascertain the origin, nature, charac- 
_ ter, and extent of such claims and decide as to their validity or inva- - 
lidity, this grant is spoken of as the “claim of Las Vegas” and in the 
_ schedule of cases submitted by him there is a column headed “Names 
of Claimants” and under this head the claimants of No. 20 are desig- - 
nated as “Town of Las Vegas and Thos. Baca et als.” This shows 


~. that the surveyor- “general regarded the claimant for this grant to be 


the town. — 

‘The senate committee, in the report heretofore referr ed ti, designate 
one of the claimants to this grant as “the town of Las Begas or Las” 
Vegas” and say, “This town claims under a grant made on the 25th 
of March, 1835, to Juan de Dios Maese and twenty-seven others.” The 
act of confirmation, July 21, 1860 (12 Stat., 71), confirmed the claim, 
with others, as recommended by the surveyor- general, This would be 


‘sufficient to justify the conclusion that the confirmation was to the 


town, but this conclusion is further supported by the fact that in pro- 
viding for the heirs of Baca, Congress specifically said that the land to 
be selected by them should be in place of the land “claimed by the 
town of Las Begas.” It seems clear from all this that the contirmation 


| was intended to be to the town. 


The declaration of Congress as to the confirmee is saeueplea by this 
‘Department. If Congress had made a grant to the town of Las Vegas 
there would have been no room for discussion as to whom the patent - 
should issne. The supreme court has said that an act of confirmation 

passes the title of the United States as effectually as if it contained in 
terms a grant de novo. Ryan et al. v. Carter et al. (92 U.S., 78). The 
title to this land passed by the confirmatory act, and the recipient. 

thereof was the confirmee indicated by the act. This was the town. of 

Las Vegas, aud to that confirmee must the patent issue. 
-That the people composing the town were understood to be the von- : 


 firmees is shown by various anuual reports of your predecessors, where, .. 
: ? E. 


in giving a list of private land claims, under the heading “confirmee” - 
or “present claimant,” the phrase “inhabitants of town” is used. The 
. question as to the proper patentee has been twice considered by this 
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| - Department, and both times it was held to be the town (13 L.. D., 646; - 
° 15 L. D.,; 58), By. the decree rendered by the supreme court of the 


District of Columbia i in the’suit heretofore mentioned it was adjudged a 


that the lands contained in said grant ‘were absolutely. and uncon- 
ditionally confirmed to the said town of Las Vegas, and that said town 


‘became and is the absolute owner thereof in fee.” Upon appeal this 2 


- decree was affirmed by the court of appeals. | 
It is thus seen that the uniform holding has been that the Pea uy of 
Las Vegas is the confirmee and owner of the lands embraced. in this 
grant. 7 
For the reasons. ; herein set forth it must be held that said eae was 


| confirmed to the town of Las Vegas for the full quantity of land 


embraced within the boundaries set forth in the original petition. The 


decisions of this Department holding to the contrary are to that extent | 


hereby revoked and set aside and the case is returned to your office for — 
| ‘such action as may be’ necessary to the isstance. of pateut in accord- 
an ce with the views herein set forth. — - 7 


‘MARSHALL Ve THE DALLES ManrraRy Wacon Roap Co. 


Motion for review of departmental decision. of September 30, 1898, 27 


: TAD. , 478, denied by enue Secretary lacs December 17, 1898, 


REJECTED APPLICATION—FAILURE ro APPEAL. 
| OLSEN. v. SIMONSON. 


. Failure to appeal from the erroneous rejection of an apnlieation to aiiter defeats the 
right of the applicant, where the adverse. application of another party inter-: 
venes. The case of aoe vw Brandon, 156 U. 8. 537, cited. and ever raee tt 


Acting Seore etary Ryan to the ane eae of the Bones al. Land Office, - | 
ON Na) _ December 17, 1898 2 sD BY 


Hans K. Gig: we appealed from your office. flécision’ of May 12, _ 
1897, dismissing his contest. against the homestead entry of Sivert 


Simonson for the Hd of the SEL of Sec. 28, T. 122 N., BR, 44 W., Mar- a 


- shall, Minnesota. 

3 The record as presented in the dseinion appealed from shows that 
_ the land in controversy has been embraced in the claims of various 
--parties, including the Hastings and Dakota Railway Company, whose 


' claims have heretofore been eliminated leaving now only the claims of — 
| the litigants herein to be determined. For a ‘proper determination _ 


of the claims of the said litigants, the aces facts of record. only: 

need to be considered. : a 
' November 9, 1891, Olsen applied t to make homestead entry. ‘His appli 

ee 21673—vor 2144 | 
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- | cation was rejected because of the selection of the Hastings and Dakota 7 


Railroad Company, which was then of record. Olsen did not appeal. | 
(This application of Olsen is not noted in your office decision as it did 
not at the date thereof appear in the record, but has since been certi- 
fied to by the register, his certificate bearing ‘até June 16, 1897). Feb- 
 puary 22, 1892, Sivert Simonson applied to make homestead entry for 
the land in dispute which was rejected for conflict with the railroad 
selection and the declaratory statement of one Grimsborg, from which 


rejection Simonson duly appealed.. Your office decision. makes this | = 


application of Simonson cover the whole quarter section; this is a mis- 
take; the application is here and shows that he applied for the east 
half mee which is the land in dispute. ~ | 


‘March 9, 1892, Olsen again applied to make ee for the said east 


4 of this quarter section. (In your office decision it is said that this 
second application of Olsen covered the whole quarter. section, but ref. 
~ erence to the application which i is in the record. shows that it embraced. 
only the east half. , This ‘application was also a sees and: Olsen 
| appealed. 
. During all the foeesoine proceedings it appears that the eons of 
the local office showed that the tract was covered by the railroad selec- 
tion, whereas in fact the selection of the company had been canceled 
_ April 8, 1890; but for some reason this cancellation had not been noted 


on the recor ds of the local office. 


All other claims to the land in controversy having been eliminated, 
your office, by letter of November 9, 1895, i in view of the prior applica- 
tion of Simonson, directed that Olsen be given sixty days in which to. 


show cause why his application should not be rejected. Notice of this. _ 


action of your office was served upon Olsen’s attorney of record, but — 
Olsen claims that he was not informed of that. fact, and he made n0 
showing in response to this direction, and pebraaty 20, 1896, his appl | 
tion was rejected and his case closed. : _ 
By letter of March 14, 1896, your office seen the. Jovat ofieans: ‘a. | 


a notify Simonson that he would be allowed thirty days in which to make 


. entry of the land, and March 3, 1896, he did SO under new entry Pare 
—. of that date. - 
- This was the status of the ‘na when, on Apiil 18, 1896, Gisen filed. 


nee. his affidavit of contest against the said entry. of Simonson, alleging | 
that Hayden French, to whom notice to show cause, etc., was sent, was. 


not-at the time he was served with notice, the attorney for Olsen, and | 


= that he, French, never notified him of such action by your office until _ 


it was too late for him to show cause why his application should not be. 


- vejected, etc., and too late to take an appeal from such rejection. His — 


’ contest affidavit also alleges that he had been a resident on the land 
continuously since March 1890; that his improvements are of the value 


- of at least $400., and that Simonson knew when he offer a to enter that a 


7 Olsen was residing on said land. : 
_ Hearing was had J une 28, 1896. The register om receiver recom- 
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neuded the cancellation of. Simonson’s entry, a that the application é 
of Olsen be reinstated. | 

By the decision appealed from the action of the local office was dis- 
approved upon the ground that Olsen did not make application. to - 
enter within such time as would entitle him to hold the land nye virtue | 
of his prior settlement and his contest was dismissed. ; . 
- From the foregoing record it is apparent that at ‘tis date of Olsen’s 
first application to enter, N ovember 9, 1891, the land was subject 
thereto and if he had appealed from ie rejection of his application 
there would now be no question ‘as to his priority. He, however, acqul- 
esced in this rejection and prior to his second application (March 9, 
1892), Simonson had applied to enter, his application having been pre- 
sented February 22, 1892. Simonson’ preserved his rights under his © 
said application by appealing from its rejection. But it is insisted by 
counsel for Olsen that undev the decision of the Supreme Court in the 


case of Ard ». Brandon and Ard «. Pratt, 156 U. S., 537,’Olsen lost 


nothing by his failure to appeal fr om the rejection of ie application of 
November 9, 1891. | 

Olsen’s evidence shows that althougb he commenced cultivating this | 
land in 1890 he did not reside on it until late in the fall of 1892. In 
the interim he resided with his father. . He was not a settler upon the 
land when Simonson applied to enter in February, 1892. See Hanson 
». Roneson, 27 L. D., 382. In the Ard-Brandon case, supra, the home-. 
stead claimant was : settler upon the land at the time of the erroneous 
rejection of his application to make entry, and continued thereatter to 
assert his claim by settlement and residence. | 

That case is not an authority for the contention here made. — 

Olsen not appealing from the rejection of his first application and - 
| not being a settler on the land at the date of Simonson’s application, it 
oust be held that as against Simonson his first application was 

without effect, and his second application being a to. the’ 
- application of Simonson, was subject thereto. | 

The decision appealed from, in 80 far. as it holds the. ating of | 
Simonson intact, is BELO: : : 7 | 


CONTEST—ABANDONMENT—FOREST SESS 


BusTUL v. LAUFENBURG, | 


A contest against a homestead entry for abandonment will not lie where the absence - 
of the entryman from tbe land is due to forest fires, and is s excused under the. 
provisions of the act of January 19, BOzDr 


Avi g Secretary Ryan to the Cones of the General Land Office - 
(WwW. VY. D.)- December 17, 1898, . (G, C. B.) 


On May 5 Dy. 1892, Feanic pationbule macle npimenteel entry for lots ‘a 
6,12 and 13, and the SH. 4 of the NE. 4 of Sec. 3, Tr. 64 N., RB. 4 W.; 
Dututh land istrict, Minnesota. 
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- On February 4, 1396, Andrew di Bestul filed his affidavit of egntest 
against the entry, alles! ing abandonment and change of residence “for 
more than six months Since making sald. snury ave next prior tothe 
date herein,” etc. | 

Service was secured by publication. The hearing was had April 6, 
1896. Both plaintiff and defendant. were present. Upon the hea 
“the register and receiver dismissed the contest, and your office, by . 
decision dated April 26, 1897, affirmed that action. pentestant has: | 
appealed to this Department, | . 7 

. The contestant testified that at differ ent times in “thie. year 1895 no 
one was living on the land; that there was: no house built thereon, and 
the same was unoccupied and not improved. . : 7 
It was shown, however, that about a month after the entry, Laufen- ; 


burg built a house on the land, fourteen by fourteen feet, and moved. - 


into it, taking with him such household goods as were necessary, etc.; — 
that hie cleared a:small tract of land and put In “a very little” crop; 
that in 1893 he cleared more land, and put in about half an acre in gar-_ 
den; in 1894 he planted about two acres of the land to garden vegeta- 
bles, and lived there until June of that year, when a destructive forest _ 
fire burned up bis house and allits contents, and that he had to leave 
the land for that reason. He testifies that he built another house in 
the spring of 1895, and partly completed it, but did not.re-establish his 
residence on the land because he had to work for a living, etc. 

The act approved January 19,1895 (28 Stat., 634), provides as follows: 
* That-all such persons actually occupying homesteads in said States of Wisconsin, 
Minnesota, and Michigan at the time of such fires, upon claims under the laws of 
the United States, on Jands of the ‘United States, whose property and buildings 
“were destroyed. by such fires, and the heirs of all such persons who perished by such 
fires, and all persons who by reason of such fires and loss of property were obliged 
to leave their homesteads, are hereby. granted two years’ additional time in whieh 
to make final proof. And temporary absence for any period within two years from 


the date of this act shall be deemed constructive possession and residence, but 
~ shall not be deducted from the time required to make final proof. | 


The evidence in the case clearly brings the entryman within the pro- | 


visions of this statute. 


‘The contest was filed February 6, 1896, seciie abandonment for 


ee six months next preceding that datas The statute quoted excuses 


absences from lands brought within its. provisions for two years after 
the passage of the act; such absences, for the reasons given, are 
“deemed constructive possession and residence,” and hence. the alle- 
i gation in the contest affidavit, if fully Proven, woul not be sufficient 
upon which to.cancel the entry. Spock Shy 

Since the hearing, and ol December 14, 1897, the entryman. sub- 
mitted final proof, which the register and receiver have rejected — 
because of insufficient residence; the same is herewith returned to your 
office for appropriate action. 

‘The decision appealed from is affirmed. 
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ABANDONED MILITARY. RESERVA TION-PRIVATE SALE. 


I NSTRUCTIONS. 


Lands within an abandoned military reservation that have been appraised the second 
time, and offered without a resulting sale, are not subject to vee sale, notil ; 
after a second offering, 


| eee BI 48s to the Commissioner of the Gone Land Office, “December | 
20, 1898, | oo (ALM. | 


The lands in the abandoned inilitary reservation: on Bois Blane 
Island, Michigan, were appraised in 1887, under the second section of © 
the Bot of July 5, 1884-(23 Stat., 103), and, the appraisal having been 
approved, the lands were. by. diveotion oe the Department offered at 
public sale, after the required: publication, and a portion of the lands 
were sold. 

— In 1891 the unsold lands were by seen of the Department roof. 
fered, but were not sold because of lack of bidders. 
| Your office, on the supposition that the appraisal . was excessive, | 
caused the lands to be re- appraised in 1895, and the re-appraisal was 
subsequently approved,’ : 
_ Under the re-appraisement the lands were offered at public sale and 
_ the result of the offering was reported to the Department in letter of. 
November 20, 1896, from your office. In that letter it was recommended — 
that. as the current appropriation fer expenses incident .to the disposal 
‘of such lands was about exhausted, the re-offering of the lands be post-- 
-poned till another appropriation became available. Accordingly by © 
departmental letter of December 3, 1896, it was directed that no 
further action respecting the unsold lands Be taken at present. 
I now have before me your letter.of the 7th instant wherein you. 


. review the action heretofore taken with respect to this reservation and 


state that as the offerings have not met with much success, you are of | 
opinion that the lands may be advantageously a ae of at pivate 
sale. | 

~ You have accordingly feeomunendea that you Ke authorized és direct | 

the local officers to dispose of the unsold lands at private sale, for cash, 

_ at not less than their appraised value. | 

‘The unsold lands in this reservation being devoid of. improvements, 
buildings etc., are subject to disposal only in accordance with the terms: 
of section two of the above act. and the only procedure ' authorized 
thereby is as follows: —_ 

- On the approval of the appraisement it 1s requir ed of the Secretary 
of the Interior that he shall cause the lands to be sold at public sale to | 
the highest bidder for cash, at not less than the appraised value ther eof, 
nor less than $1.25 per acre, after - sixty days public notice. If any — 
lands remain unsold after such offering they may be re-offered for sale | 
at any subsequent fine, in the same manuer, at the diseretion of the | 
cn 
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After these steps lookin og ‘to the dissogal of the lands have bean taken. 
the statute provides further, respecting any lands that may still remain — 
unsold, that, “if not sold at such second offering for want of bidders, | 
then the Secretary of: the Interior ay ee the | same- at priv ie 
gale,” ete. 

By reason of the offeri ing and: Te- offering dee the her appraise- 


| ment it would have been competent for the Secretary to have there- 7 - 
after directed that the residue of the Jands be disposed of at private 
sale, at not less than their appraised value, nor less than $1.25 per 


acre. The matter was not however again. brought to the attention of 
the Department till the re- appre aisement ee, to was submitted for 
departmental action. : 

This re-appraisement winced: a new aad. different. valuation on ‘the 
tracts examined by the appraisers and its ee ae formed a basis 
for new offerings. — , 

Under the law it is iaperstive that the lands be offered after each 
and every re-valuation that may be placed thereon, re-offerings may 
follow such offerings, and, if it is contemplated to Toe of the lands 
for cash at private sale, they must follow, because the statute says of 
the lands that “‘if not sold at such second offering” and in no other 
event, “the Secretary of the Interior may sell the same at private sale.” 

It is stated in your letter that the lands have been thrice offered. for 
sale. Two of these offerings were, however, under the original appraise- 
'. ment and their influence as conditions precedent to private sale ceased 
when a second appraisement was recognized. So that there yet 
remains another public offering before pve sale can be made under 
the new valuation. 7 | 

In view of the foregoing. construction of the statute I cannot now 
authorize the er ROeeOn of the lands at private sale. 


| RAILROAD GRANT—INDEMNITY SELECTION—SETTLEMENT CLAIM. 
HASTINGS AND Daxora Ry. Co. v Mor. 


A claim of residence will not be accepted as su ficient to defeat a railroad indemnity 
selection, if it does not affirmatively appear that the occupant was duly qualhi- 
fied to assert a claim under the settlement laws at the date of said selection. 


7 Secretars y Bliss to the Commissioner of the Gener al Land Office, Dec 
(W. V. D.) _ sn A, Op IRR. PO Eee, (FLW. C.) 


An. appeal has — filed on behalf of the Anes and Dakota 

- Railway Company from your office decision of June 10, 1898, in the mat- 
ter of the case of said company against Julius J. Moe, involving the 
SE. 4 of the SW. dand the W.4of the SW. 4 of Sec. 13, T. 120 N., BR, 41 
sen Marshall land district, Minnesota, in which the showing filed on — 
behalf of Moe, accompanying his homestead application filed on August 
31, 1894, was held to be sufficient to evidence a claim to the land prior — 
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- to the company ’s selection of October 29, 1891, and the selection list 
of that date was accordingly held for paneclaiien as to the tract here 
involved with a view to allowing Moe’s hoimested application. | | 
This tract is within the indemnity limits common to the grants for 
the St. Paul, Minneapolis and Manitoba Railway Company (main line) 
and the Hastings and Dakota Railway Company. The respective 
claims of said companies within such indemnity limits were considered’ 
in departmental decision of October 23, 1891 (13 L. D., 440), in which — 
the rejection of the attempted selection by the Hastings and Dakota 
Railway Company, on. May 26, 1883, of certain lands within such con- 
_ flicting limits, including the tract here In question, was affirmed, and - 
- in view of departmental order of May 22, 1891 (12 L. D., 541), revoking — 
the indemnity withdrawal ordered on account of this een the land © 
was held to be subject to selection by the company upon presentation 
of a proper list, or to settlement and entry by the first qualified party. 


Following said decision of October 23, 1891, a. selection list was filed .__ 


- on behalf of the Hastings and Dakota Railway Company on the 29th 
of that month, which list included the tract here in question. 

On hea 25, 1892, Moe tendered a homestead application for the 
entire SW. 4 of eaduaestion 13, which application was-rejected by 
the local officers, the reason assigned being that the SH. 4+ of the 
SW. 4 and the W. 4 of the SW. 4 of said section was included in | 
the pending selection by the St. Paul, Minneapolis and Manitoba Rail- . 
way Company, presented February 10, 1880; further, that the NE. 4 of 

the SW. 4 of said section had been selected by the State on account of 
the Swen land grant, From said rejection Moe appealed to your 
office. 

In the affidavit accompanying said aplication he swears that he is. 
a native-born citizen of the United States; subsequently, to wit, Au- 
gust 31,1894, he filed a second application to enter the SW. 4 of section — 
13, the same being accompanied by evidence tending to show that the | 
. NE. 4 of the SW. 4 of said section was not. swainpy in character 

? wath’ the meaning of the grant of 1860; further, that he had settled ~ 
upon the tract in the month of J une, 1889, and had lived thereon con- 
tinuously, and had made improvements consisting of a house, barn, 
granary, and one hundred and twenty acres of breaking, all of the 
value of about. $800. In the affidavit accompanying this application he 
swears that he is a foreign-born citizen of the United States, but does 
- not show how he became a citizen of the United States nor when, if — 


- ever, he declared his intention to become a citizen of the United States, 


In accordance with the circular of- September 6, 1887 (6 L. D. , 131), 


it appears that notice was given the company of Moe's application and 


_ that it duly filed a protest against the acceptance of the same, setting — 

up a claim to the land under its attempted selection of May 26, 1883, 
before referred to, but in no wise traversing Moe’s allegation of settle. | 
ment and continuous residence preceding the selection of October 29, 
1891. Your office decision therefore med that a hearing was unneces- 
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| “sary, and held: the company’s g Scie aon for cancellation with a view to _ 


allowing Moe’s application, referring to. departmental ‘decision in the 


case of Vanderberg ». Hastings and Dakota hy. Co, e& al. Ga LL. D.,, 

390), as authority therefor. | 

During the pendency of Moe’s peri to wit, on Octobér 8, 1895, 
the said NE. 4 of the SW. 4 of said section 13 was patented to the 
State under fhe swamp land grant. ‘Your office decision therefore held 
that this tract had passed from its jurisdiction and rejected. Moe’s 
application to that extent; from which action he has failed to appeal. 

From that desision, however, an appeal has been filed on behalf of 
the company. Admitting that the company is bound by the showing 
fiied in support of Moe’s application, the same not having been trav- 


. ersed in its protest, yet this Department can not agree with the con- 


clusion reached in your office decision that it evidences such a claim as 


barred. the company’s right to select the land on October 29, 1891. It 


is clear that the showing evidences that Moe was'a resident upon the 
land for a long time prior to the company’s selection, but it does not. 
affirmatively appear that he was duly qualified to assert a claim under 
the settlement laws at the date of said selection. In an affidavit 

- accompanying the homestead application, notice of which was given 
_ the company, be swears that he is a foreign- born citizen of the United - 
States. From this it would appear that, he was foreign-born but had 
in some way, either thr ough hisown declaration or the naturalization of 
his father, become a citizen of the United States. Just how or when — 
such action: was: taken does. not appear, so that it. can not, therefore, 
be said that, from the showing, it affirmatively appears that mee was 
a citizen of the United States ou October 29, 1891. - 

The record is therefore herewith returned with direction that a. hedane . 

be order ed to determine whether Moe was a qualified settler at the date 
of the company’s selection, and your ortiee, decision is. accordingly : 
—_ modified. | 


OKLAHOMA LAN DS-DISQUALIFIED SETTLER. 


-MoMinran ET AL. v. ‘Harris. 


One who employs another to enter the territory prior to the hous of opening, with 
the view to securing an advantage over others, is thereby disqualified as an 
entryman, though it may not appear pnat he settled on the tract ecoupied Pe 
the person so employed. ° 


Secretary Bliss to the Commissioner of the General Land Office, December — 
(W. V. D.) _ « 20, 1898. | i (CO. WLP.) 


The case of renee W. McMillan and others against Stephen O. 
Harris, ou appeal by McMillan and Harris from your office decision of : 
‘August 14, 1897, involving the NE. 4 of. See. 1; T, 26 N., R. LE. ney i 

- Jand distret, Oklahoma pa aa has been considered. : | 


, DECISIONS - ‘RELATING TO THE PUBLIC LANDS. a 697 : 


The record shows that Harris made homestead application for this 
land September 16, 1893, and that his application was received:.at the — 
_ local office by mail at twenty minutes past one o’clock P. M. of Septem- 
~ ber 16, 1893, and that it was rejected by the local officers; that MeMil- 


a lan, on the 29th of the same month, applied to make homestead entry — 


for the same tract, and that. his application was rejected by the local 
- officers;. that pine Rider, on October 17, 1893, made application by _ 
mail to ‘enter said land, and that his application was rejected by the 
local officers; that on Deseinber 1, 1893, Edmund N. Williams made - 
‘application to enter said land, and that his application was suspended | 
_ to await action on prior er that on September 27, 1894, Irvin | 
Pitman made application for said tract, and that his application Was 
rejected for conflict with prior applications. | 
A hearing was ordered by your office to eens the rights of these 

parties, and on the day set: for the hearing, after several continuances, 
McMillan and Harris appeared in person and by attorney, but Pitman, 
Rider and Williams made default and their applications and contests 
were dismissed and ‘the case was closed as to them. 
_ The local officers, on January 27, 1897, upon considering the case of 
McMillan and Harris found that McMillan settled on the land in con-— 
troversy on September 16, 1893, and began his improvements; that he - 
moved his family upon the land on November 14, 1893, and that since 
then he has resided upon the land and cultivated. the soil; that he — 
induced one Andy White to go into the Cherokee Outlet on Friday 
- evening prior to the opening, together with his (MeMillan’s) brother-in- 
. Jaw and other parties, and that White and his companions, as instructed . 
-by MeMillan, were to go to a point, near the “(Round Grove” in the _ 
Chikaskia river bottom, locate ‘certain claims, take possession of 
them, and hold them by keeping other parties off them, until McMillan ~ 
~ and one Pardoe reached the claims on the day of opening, in violation 
- of the.law and of the President’s proclamation; and@ they rejected his 
application to make entry, . They on that Harris be allowed 
to make entry of ‘the land.. : 
From this decision McMillan appealed, and your office affirmed said 
- decision as to McMillan, but reversed the judgment of the local officers 
. as to Harris and rejected his application to enter said land. McMillan | 
and Harris have appealed to the Department. — | a 
_ The testimony relating to MeMillan’s settlement shows that McMillan | 
accompanied by six others made the race for the. land from the Kan- | 
sas line on the day and hour of opening; that he and one Beckwith — 
rode together to the land or its vicinity. MeMillan (in his testimony) | 
says he saw a young man, by the name McGraw, on, the land at the 


time he set his stake, and thal McGraw is his.br other-i in-law; that he = 


also saw a man aimed Andy: White. Asked ou. cross- examination how 
_ he came to meet McGraw and. White in the Chikaskia bottom that 
| aa he replied that. he could not. tell, ‘He said that. Pardoe 
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started with Meee in - the race, and stopped on the claim, a that 
McGraw was there when they reached the land. He admitted that 
White and McGraw had been with him for three or four days before — 


. the day of opening and had traveled with him to “the line” at the 


opening, but said he did not know how they enter ed the pep on the a 
day of the opening, or how they came to be there.. . 

- Andy White, ae testified for Harris, swore that McMillan saiiaeea 
him to go into the. Cherokee . Outlet and hold down a claim in the. 
Round Grove bottom on the Chikaskia river for him until he could 


peach it on the day of the opening. He said that for this he wasto be 


paid $150 by McMillan; that McMillan’s brother-in-law Archie McGraw 


- accompanied him; that they went into the Outlet on Friday night and a 


got to the Round Grove on Saturday morning, the day of the opening, 

at between eight and nine o’clock, and held the claims down until 
McMillan and his friends came in; that McGraw rode a horse belonging — 
to McMillan; that McMillan gave him. his revolver and. belt and 
McGraw his watch and furnished them with provisions; that McMillan 
and his companions arrived on the land they were holding down, at 
about three o’clock on Saturday, the day of the opening. 

G. A. Willett, who testified for Harris, swore that McMillan told te 
he had made arrangements with Andy White and Archie McGraw to 
go into the Cherokee Outlet before the opening and “stake claims for 
- them,” and that. be wanted witness to go with them and said he would 
pay iin one hundred dollars for it; that afterwards McMillan said 
‘the other boys had got out of the notion to come in on these ae 
- and he (witness) did not go. | 

W. G. Pardoe, who was examined for MeMillan, swore that he Was a 
lawyer. and knew White and that he found White located on the NW. 4 
of Sec. 17, directly west of the land in controversy, and that he oa | 

White twenty dollars at the time, and twenty dollars afterwards for. 
the claim, but that he did not pay him anything for McMillan, and that 
White was not located on the land in controversy. On cross-examina- 
tion hesaid that he understood that McGraw rode McMillan’s horse; that 
White was pointed out. to him by McMillan as a “‘sooner;” that he paid 
him twenty dollars and later ten dollars for the land he settled on and 
agreed to pay him seventy dollars more if he should obtain a good title. 
to the land without trouble; that he heard through McMillan that he. 

(McMillan) “knew of some fellows who were going to ‘sooner’ claims 

on the strip,” and going to hold them down to sell out to others and 


not for the purpose of filing on them, and that he (witness) was anxious — 


to make the run with McMillan so that he might point out one of these 
“sooners” to him, if they could find them in time; that when he arrived — 
in the vicinity of the land McMillan told him that there was a fellow 
over there—pointing south—wearing his (witness’) revolver and belt, 
and to go over and get in with him, as he was one of the ‘sooners’ he . 


had previously spoken of, “ and that he went to pe Place, and found 5 8 


| White there. 
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McMillan, in rebuttal, qeniea ‘positively that he had any contract 
with White, or any phos person, to enter the Outlet before the ie of 
opening and hold down a claim for him. 

It was held in Hawkins v. Covey, 17 L. D., 175, that (ayllabns): 

The statutory disqualification imposed upon : persons entering the territory of 
Oklahoma prior to the time fixed therefor extends to one who thus enters said terri- 
tory for the purpose of securing information that would give him an advantage over 
other applicants, though he subsequently returns to the “line” and there awaits 
the signal for entrance, and ultimately does not settle on the tract first selected. 


And in Kollar v. MeDade, 21 L. D., 153, it was held that (syllabus): - 


Where the evidence shows that the claimant was within the Territory during the | 
inhibited period, it is incumbent on him to show that his purpose was not to acquire 
an advantage over others, and j in fact did not. 


In Blanchard Ve White, 13: D., 66, it was held that: 


. The disqualification imposed by the statute, extends to an applicant na remains — 

- outside of said Territory until noon of April 22, 1889, but seeks to evade the pro-. 
hibitory operation of the statute through the assistance of another whom he has 
heretofore employed to enter said Territor y for such purpose. 


In Guthrie Townsite », Paine, Id., 562, it was held that: 


_ A settler on Oklahoma lana cannot evade the prohibitory effect of the statute, 
with respect to entering said Territory, through the assistance of one who. enters | 
the same prior to the time fixed therefor, ce 


And in White v. Marvel, 18 L. Dis 560, it was held (syllabus): 


An entry of Oklahoma land made through the assistance of. another, who enters 
the Territory in violation of law and holds the land until such time as the claimant ° 
makes entry thereof, is illegal , aud must be canceled, 
It is shown by the weight of the evidence that MeMillan rer 3 
White and his brother-in-law, McGraw, to enter the Cherokee Outlet | 
_ the day before the day of opening to hold down lands for him and. oth- 
ers, and that they entered the Territory, pursuant to the agreement, 
and although it is not shown that the particular quarter section on — 
which MeMillan settled was occupied by either of the conspirators, that 
is immaterial. In the case of Hawkins v. Covey, above cited, it was _ 
held that although Covey did not settle upon tlie tract which he first © 
selected, as his purpose in going into the Territory on the day before it — 
was opened to settlement was undoubtedly to obtain information that 
would give him an advantage over others, who likewise contemplated - 
Snuy, he was disqualified. 
Your office decision affirming the jndginent of és local anicers and . 
dismissing MecMillan’s application to enter is affirmed accordingly. 
Harris presents a different case.. There is no evidence to support 
your finding of fact in relation to the means by which Harris’s applica- 
tion to enter this land was mailed at the Perry post office. The only | 
evidence on the subject of his application i is contained in the deposition © 
_ of B. N. Woodson, a-witness for McMillan, who testified to the effect 
that on September 16, 1893, he was probate judge of “K” county, Okla- 
homa Territory, and that as such officer, between the hours of four and 
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~~ five o’clock in ‘the morning of September 16, 1893, he swore certain par- 
ties to their homestead affidavits in “K” nouney: Oklahoma Territory, 
on the hundred foot strip on the north. boundary of said Territory, a 
| short distance west of the Atchison, Topeka and Santa Fe railroad, and - 
_that he swore no other persons that he remembered at any other time | 
or place on said 16th day of September, 1893. ‘This is the. sum of the | 
evidence adduced. ee 

Tn the case of Parker Vv. Ls yneh, 20 L. D., 13, it was eld that (syllabus): 


A homestead entry allowed on papers executed prior to the time when the land is 


- open to entry may be amended by supplying a proper affidavit, or the defect treated 
as: cured, in- the absence of any adverse claim, by the siibecaquent allowance. of a 


commuted cash entry thereof for townsite purposes, and payment thereon. — 


In the present case, as it is held that McMillan is disqualified to 
make entry, there is no adverse claim, and Harris should be allowed to 
make entry of the land. Your office decision in regard to Harris is _ 
therefore reversed. _ a ne 


RAILROAD GRANT-INDEMNITY SELECTION— APPLICATION TO ENTER. 
HAGEN 9, HASTINGS AND DAKOTA By. Co. 


Under the provisions of the circular of September 6, 1887, governing the procedure 
_ in eases of application to enter land covered by indemnity selections, a hearing 
will not be ordered, where the applicant makes a prima facie showing that the 

land applied for was not subject to such selection, aud the company does not, in 
its protest against the allowance of the onuiy traverse the alleg ations mace by 
the applicant. ; 


Secretary Bliss to the Commissioner of the General Land Office, December : 
(W.VeD) 0) 20, 1898. - oa. OR W.0,) 


An’ appeal has been filed on behalf. of the Hastings and Dakota 
Railway Company. from your office decision of June 23, 1898, in the 
matter of the case of Knudt Hagen against said company, involving 
the NE. 4 of Sec. 35, T. 120 N., R. 40 W., Marshall land district, Min-' 
. nesota, in which the ‘snow g filed on behalf of Hagen, accompanying 


his homestead application filed on April 14, 1894, was held to be suffi- 
cient to evidence a claim to the land prior to the company’s selection of 
October 29, 1891, and the selection list’ of that date was accordingly _ 


held for Gancelaten as to the tract here involved with ¢ a view to se 8 | 
Hagen’s homestead application. } 
‘This tract is within the indemnity limits common to the nani! for the -_ 


St. Paul, Minneapolis and Manitoba Railway Company (main line) and — _ 


the Hastings and Dakota Railway Company. The respective claims of 
said companies within such indemnity limits were considered in depart- 
mental decision of October 23, 1891 (13. L. D., 440), in which the rejec- 
tion of the attempted selection by the Hastings and Dakota Railway 

ie, pore on ee 26, a of certain lands within, on bon tioning 
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limits, including the ‘tract here in n question, was affirmed, and i in view. 
of departmental order of May 22, 1891, (12 L. D. , O41), revoking the 
indemnity withdrawal ordered on “neeeant of this pers the land was. 
held to be subject to selection by the company upon. presentation of a 
- proper list, or to settlement and eutry by the first qualified party:. 
Following said decision of October 23, 1891, a-selection list was filed - 
on behalf of the Hastings and Dakota ‘Bailway Company on the 29th » 
of that month, which list included the tract here in question. 

On April. 14, 1894, Hagen filed in the local office his application to 
‘make. homestead entry of this land, accompanying the same by his cor- 
| roborated affidavit, from which it appeared that he settled on the land - 

in the spring of 1887 and established residence at the same time, which 
continued up to the date of his application, and that he was actually 
residing on the land in a house on October 29, 1891, the date of the 
presentation of the list of selections above referred to: His improve- 
ments consisted of a house, barn, granary, fences, and twenty acres - 
cultivated, all of the valte of about two hundred dollars. . | 

In accordance with the circular of September 6, 1887 (6 L. D., 181), 
it appears that notice was given the company of Hager’s aaacliontion: 
and that it duly filed a protest.against the acceptance of the same, set- — 
ting up a claim to.the land under its attempted selection of May 26, 

1883, before referred to, but in no wise traversing Hagen’s allegation of 
settlement and continuous residence preceding the selection of October 
29,1891. Your office decision therefore ruled that a hearing was uunec- 
. essary, and held the company’s selection for cancellation with a view to 
. allowing Hagen’s application, referring to departmental decision in the 

_ case of Vanderberg v. Hastings and eee hy. Co. et al. (26 L. aia oe) 
as authority therefor. | 

From said decision an appeal has been filed on behalf of the company, 

and from ap examination of the same it would appear. that the several | 
grounds of error were duly considered and disposed of in the case of 
_ Vanderberg v. Hastings and Dakota Railway Company (supra), with 
the exception of the third, which urges “error in holding that hearing 
is unnecessary to determine the facts alleged ex parte by said Hagen 
with respect to his settlement and claim.” 

The. cireular of September 6, 1887, above referred to, provides: 


Wheney er such application to file or enter is presented, alleging | upon sufficient. ~ 


pr ima facie showing that the land is not from any cause subject to the company’s ~ 
right of selection, notice thereof will be given to the proper representative of the 
_. company, which will be allowed thirty days after service of said notice within | 
- which to present objections to the allowance of said filing or entry. F 
Should the company fail to respond or show cause before the district land officers | 
why the application should not be allowed, said application ‘for filing or entry will 
be admitted, aud the selection held for cancellation; but should the company appear 
and show cause, an investigation will be ordered dee the rules of practice to deter- 
| mine whether said land is subject to the right of the company to make selection of 
_ the same which will be determined by the register a Teer subyeet| to. the right te 
of appeal i in either party. | | | _ 
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“Under this circular it will BS. seen that unless the company appears 
and shows cause why a tendered application to file for or enter lands 
included within its indemnity selection lists should not be allowed, a 


- | hearing will not, be necessary, but the. application will be allowed and 7 


the company’s selection canceled. ) 
‘As before stated, the compaliy was duly advised of Hagen’s plied: 


tion, and protested against its allowance, but the protest failed to 


adverse the matters set forth in the affidavit filed in support of Hagen’s — 
application, which are held to evidence a claim prior to the compaly’s 


right under its selection list then pending.» The. grounds depended — 


upon were that the company’s selection of May 26, 1883, was. a valid 


7 selection, and that its grant was porous deficient at the time of 


Hagen’s alleged settlement... 
 AIl claim under the proffered selection of May 2 26, 1883, was aie 
posed of in the decision of October 23, 1891 (supra). ‘Further, before. 
revoking the indemnity withdrawal the company was called upon. to — 
show cause why the same should not be revoked, and responded thereto, — 
- which showing was cousidered at the time of the rendition of depart- 
- mental decision of October 23, 1891 (supra), under which the withdrawal 
of indemnity lands was revoked. The company must therefore stand 
upon its selection of October 29, 1891, and as the showing filed on 
behalf of Hagen evidences that he was a qualified settler upon the 
lands prior to the presentation of said list, which fact was not disputed 
by the company at the time an opportunity was afforded therefor, it 
must be held that no error was committed by your office in acting upon 
said showing and in holding that such ROWE evidenced a claim prior - 
_ to the company’s selection. 
Your office decision is therefore affirmed, and upon cehonietion of — 
entry by Hagen within a reasonable time to be allowed by your office 
the company’s selection will be pancelen: es 





SET TLEMEN T RIGHT—DISQUALIFICATION OF aceale 
GOURLEY v7, COUN NIRYMAN, 


The nalouiey of a settlement right as against an existing Homestead entry is forfeited, — 
where the settler subsequently, through the acquired ownership of other land, 
- becomes disqualified as a claimant under the homestead law. | 
_ A final certificate for one hundred and sixty acres invests the holder with a fee sim- 
ple title thereto, and, under the provisions of section a act of. DESY. 2, 1890, 
"oper ates to se him a8 a homestead claimant. 


| ‘Secretary Bliss to the Commissioner of the Gener al cere Office, Dacenber | 
(W.V.D.) ss 21, 1898. | hot (L. L. B.) 


Wm. Gourley has appealed froin your office econ of J uly 6, 1898, 

dismissing his contest (alleging prior settlement } against the entry of 
‘George W. Countryman, made July 26, 1895, for the N 4 of the NW 4 of 
Sec. 28, T. 11 N., R. 3 W. jOlahoms, Oklahoma, | 
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The siecedent: history of. this litigation n may be ute in Pence D. 
Gourley, 18 L. D., 358; Gourley v. Countryman, 24 L. D., 49, and same 
on review, id. 342, and briefly epitomized is as follows: | . 

May 11, 1889, A. G. ee made homestead entry for the land. 


- here involved. 


October 17, 1889, Gourley. filed contest against Blauvelt’s. sits: | 
charging that he had relinquished and abandoned the land. — . 
September 30, 1890, Thomas W. Pence also filed contest against : 
Blauvelt’s entry, ahareine relinquishment of the same to Gourley prior. 
to Gourley’s contest, and that Gourley was holding the said relinquish. _ 
ment for sale or to await his convenience to make entry for the land, 


and that the contest of Gourley was speculative and fraudulent. | On 


December 1, 1891, Gourley filed Blauvelt’s pendant and mace 
_ entry of ihe hole quarter section. | a 
By the decision above cited in 18 L: D- ‘the contest of Pence was sus- — 
tained, and thereupon: Pence, on ‘February: 14, 1895, made homestead 
entry of the said land. | 
July 26, 1895, Pence Kelingniehed rr George WwW. Countryman, defen d- 
ant hencine entered the same. 
Gourley having been in possession of the tract during all. this time; | 
on October 15, 1895, filed contest against the entry of Countryman, — 
alleging aottlenietit at the date of Countryman’s entry, and that Pence 
and Countryman were in collusion: for the purpose of acquiring his | 
improvements, and later asked that his entry (which prior to cancella- 
tion on the said contest of Pence emipraced the whole quarter section) 
‘be reinstated. 
Your office reinstated his entr y a8 to the south half of said quar ter 
| section, but refused his application as to the north half and denied him 
a hearing on his contest against Countryman. es 
By departmental decision of January 18, 1897, 24 L. D., supra, your 
action in refusing his application to have his oan reinatated as to the 
land here in dispute was affirmed, but a hearing was ordered on Gour: 
ley’s allegation of settlement, aie the av ceauon charging conspiracy 
between Pence and Uoaneeaan 
‘Such hearing was duly had, and the register and receiver, December 
20, 1897, found that Gourley. was the owner of the SH4 of Sec. 8, T.. 
123 Na R. 62 W., in Brown county, South Dakota, on daly 26, 1895, 
when Coudtenuar! made his entry, and recommended the dismissal of 
his contest. . 
By your office decision Gourley was found. not to be the o owner of said | 
SEZ, but that on October 15, 1895, the date of his contest, he was the 


_ owner of the NW4 of the same section, and disqualified by such own- : 


ership from. ‘sustaining his claim to the land in controversy. 
‘There was no evidence introduced sustaining the ohare oe con: — 
spiracy between Pence and Countryman. | 
Gourley shove ana since 1889 he had been in 1 the e ovenpation 0 of the | 
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south half of this quar ter section and about ten acres of the north half 
and had some improvements on said north half. | 7 
— To show the disqualification of Gourley, Countryman offered in evi- 
- dence a certified copy of a patent issued to Gourley December 4, 1895, _ 
for the NW4 of Sec. 8, T. 123 N., R. 62 W., in South Dakota, contain. | 


- ing one endred and sixty acres of land; also copy of his final proof _ 4 


‘under the timber culture law for said land, submitted August 14, 1895; 
_also a certified copy of a patent for the SH of the same section issned 
the 10th day of J une, 1882 eee g one hundred and sixty a acres 


- of land. 


Gourley manitent receiving the said pets but ani to have sold the 
said SEL to Eugene A. Conant, in March 1891, and that he conveyed 
said NW to Peter Worges, rat wile’s br other, within a day 0: or two - 
after.making his final proof August 14, 1895, | - af 

Countryman claims that both these deeds were fraudulent; ‘Ghat the 
sales were without consideration and were made not to transfer but to 
cover up the true ownership of the land. 7 

- A great volume of testimony was introduced for the purpose of show- 
ing that these claimed transfers were mere pretexts, all-of which in the. 
opinion of this Department was unnecessary, in view of the admission 
_ of Gourley that he received final certificate for said NW3 of Sec. 8 3 in 

| South Dakota, August 14, 1895. 
While he held that certificate he was the owner of one hanared and 
_ sixty acres of land, and was during that time disqualified from claim- 
ing the tract in dispute, by settlement or otherwise. 

His contest is based upon his settlement prior to the entry of Country- 
man.- Countryman’s entry was made July 26,1895, and was valid against 
all claims except. the alleged prior setilenicnt alaim of Gourley. His 
entry was existing August 14, 1895, when Gourley became disqualified 


to make or maintain settlement by reason of his then ownership of one . . 


hundred and sixty acres of land in South Dakota. 

_ At the instant Gourley received his said final certificate the superior 
right of Countryman attached by reason of his entry which was n0 | 
longer assailed by the claim of a qualified settler. — : 

It is contended by counsel for Gourley that final certificate does not. | 
invest the holder with a fee simple title, such as cone nDiaed in See. | 
20 of the act of May 2. 1890 (26 Stat., 81). : , 
This contention can nt be sustained. At common Slaw tie owner in 
fee simple of land was such an owner as had full disposal of the title 
during his lifetime and upon whose death the absolute title descended 
to his heirs. | Ses 


That the holder of a final certificate may dispose of the tend covered’ =~ 


thereby has been held so often by this: Department: that a citation of 


4 . authorities need not be made. See also Myers v. Croft, 13 Wall., 291; 


and that the ownership passes: to his heirs at his death 1 is equally as sg 
well settled. | 24 | 
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| Pendi ing the eensideracien of this case Coun tryman has filed an appli- 
 eation to amend his entry so as to embrace the south half of the quarter 
-section.. As to this application it is sufficient to say that as the said 
- south half is embraced in the entry of Gourley, now of long standing 
and which has not been assailed, the same must be rejected. 

The decision of your office dismissing: the contest of Gourley is. - 
affirmed, and the application of oy man to amend his onary: is | 
denied. . : | | ‘ | 

OKLAHOMA LANDS—QUALIFICATIONS OF ENTRYMAN. 
 BrapBurn v. LOWE. 


The disqualification of a horiestead: claimant in Oklahoma, arising from the owner- | 


ship of other land, is limited to ownership i in fee simple, and does not extend bo. a: 


a leg . title held i in tr ust for the benefit of another. 


_ Secretary Bliss to the Commissioner of the General Land Office, December | 
CQWeWiDy eo Re, ‘1898. ee i ae 


This is an sid heal by J. W. Bradburn from your office decision. of. oe 
a he uly 1, 1897, affirming the finding of the local officers and’ dismissing 


his contest against the homestead entry of Samuel Lowe, made Octo- 


_ ber 31, 1891, and commuted to cash entry May 26, 1893, for the N. 5 of 


the NE. 4 of Sec. 17, T.6.N., RB. 5 E. (not the NW. 4 of. the said section, 
as stated by your office and the local office), Oklahoma land district, 

Oklahoma Territory. | | 
' While the appeal contains several specifications of. error, only one | 


| ~ material question. is really presented thereby, namely: Was Samuel 


a Lowe, at the time he made said entry, disqualified by reason of being 


_ the owner in fee simple of one hundred and sixty acres of land in the - | | 
‘State of Kansas? It is not contended, except in a general way; that 


your office decision i is in error in any ether: essential matter. | 

The evidence shows that Julia A. Lowe, aged sixty-nine years, wife 
of the entryman, aged seventy-one years, at one time owned in her own | 
right eighty acres of land in the State of Indiana, which land was pur- 
- chased with money given to her by her father. In the year 1888 Mrs. 
Lowe traded the eighty acres of land in Indiana to Granville Edwards 
_ for two hundred and forty acres of land in Dickinson county, Kansas... 
It appears that the deed for the Kansas lands was made by Edwards to 
Julia A. Lowe and Samuel Lowe, the latter being the entryman and 
contestee herein. It does not appear that there was any other ¢onsid- 
- eration for the said conveyance than the erghty acres of Indiana lands: 
which belon ged to Mrs. Lowe. 


It further appears that on. Senwmner 18, 1893, the Union Pacific - 


Railroad Company conveyed to Samuel Lowe ‘eighty acres of land situ. 
ated in Dickinson county, Kansas. Lowe owned this land in his own | 
 vight at the date of his commuted entr 7Yy but neither at that date nor _ 
21673—V OL 27——45_ | 
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‘at the date of his original entry did he own any other lands in his own 
right, so far as appears from the record. | 


It further appears that in 1895 Julia A. Lowe caimerell to her son, e 


Samuel F. Lowe, one hundred and sixty acres of the two hundred and 
forty acre tract above mentioned by two deeds of conveyance, in both 


of which her husband, Samuel Lowe, united, but in one of which the - 


eighty-acre tract owned by the latter was also conveyed. 
' According to the testimony of Julia A. Lowe and her husband, the | 
| latter was never the owner of any part of the two hundred and forty © 
acre tract for which the Indiana lands were traded as aforesaid. Their 
testimony is to the effect that neither knew until after this contest was 


brought that the Edwards deed for the two hundred and forty acres of — a 


land was made to them both. It does not appear why this was done, 
and it is very evident that it was not done at the request or-instigation 


of either Mrs. Lowe or her husband. The subsequent dealings with the. _ 


land, aS shown by the record, clearly indic&te that no claini was asserted — 


to any part thereof by Samuel Lowe as against the ownership of the _ | 


whole by his wife. It is shown that the lands were always treated as — 


: belonging to Mrs. Lowe in their entir ety. and all tax assessments were — 


_ made out in her name. 


It is Clear from the whole record anak said tract of two pinnae sind < 


-forty acres of land was in fact the property of Mrs. Lowe and that her | 


husband was not the owner of any part thereof. It was not subject to | 


his control or disposition, and so far as the Tegal title rested in him © 7 


3 under the deed conveying the same jointly to his wife and himself, he 
- must be considered as holding such title in trust for the benefit of his | 
7 wife. Tt can not be considered that he was the owner in fee simple. of | 
any part of the two hundred and. forty acres of. land at the date of the 


. entry in question. | 


It is contended that the. fact ot his having signed the deeds convey: 


ing one hundred and sixty acres of said two hundred and forty acre. 


tract to Samuel F. Lowe is evidence of ownership therein, but this con- 
tention is without merit, for the reason that by one of the deeds the 
tract owned by himself was conveyed, and for the further reason that 


it was probably necessary for him to sign the deeds in order to canyey: io 


a complete and perfect title to the land. | 
Upon the whole record it must be held that the Saaies does not 
show the entryman to be disqualified as alleged i in the affidavit of con- 
test. The contest must therefore be dismissed. “Fhe decision appealed 
: =m is affirmed. | 7 3 
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RAILROAD ‘LANDS—SECTION A, ACT or MARCH 8, 1887. ; _ 
Ray EY AL. % Cio 


In determining whether an Soplicant for. patent an on: section 4, act of March 3, 
1887, is a purchaser in good faith, the Department may properly consider certi- 
fied copies of deeds tendered in evidence, even if said deeds were irregularly 
placed of record, and hence not conclusive as articles of conveyance. 

A remote purchaser in good faith of lands erroneously certified on account of a rail- 
road grant, who. buys without: any knowledge of defect in the title thereto, is 


entitled to patent ‘under section 4, act of March 3 3, 1887, irrespective of any . eo 


question as to the good faith of the immediate pur chaser from the company. 


Secretary Bliss ‘to the Commissioner of the General Land Office, Deeoinbor 
(W.V.D) ee (OT. W,) 


William H. Gross, claitning to be a purchaser in good faith of cer- 
tain lands within the limits of the grant of June 3, 1856 (11 Stat.,17), — 
to the.State of Alabama, for the benefit of the Mobile and Girard. Rail- 
toad Company, | filed his application for patent for the lands. covered by 
‘his alleged purchase in the United States land office at Montgomery,’ 
and gave notice of his intention to offer proof of his claim under the 
4th section of the act of Mar ch 3, 1887 (24 Stat., 556). | 

John H. Ray and nineteen Sinan (some claiming as entrymen and 


| others as settlers on lands embraced in Gross’s application for patent) nee: 


filed protests against the issuance of patent for the tracts claimed by 


them, respectively, and when Gross offered his proof were peprenented: bey 


by counsel and cross-examined his witnesses. : 

_ After the proof was all in, on September 15, 1897, the local land oft : 
cers, successors of those before whom the proof was made, rendered a 
decision, in which they reached the conclusion that Gross was not a~ 
purchaser in good faith within the meaning of the 4th section of said | 
act of March 3, 1887, from which Gross appealed, and on June 4, 1896, 
your office reversed the local officers, and several of said settlers have 7 
~ appealed to the Department from your office decision. 

It appears that the lands in question, ou April 26, and May 2 31, 1860, 
were certified to the State of Alabama tnder the grant referred to, for 
the benefit of the Mobile and Girard Railroad Company, and, on April. 
24,1893, when the rights of said company were adjusted andlee the 
forfeiture act of September 29, 1890 (26 Stat., 496), it was found that . 
the lands so certified were in excess of the quantity earned by. the com- 
‘pany by the construction of its road from Girard to Troy, a distance of 
eighty-four miles, and were excluded from said adjustment and from 
the recertifications that were made under the forfeiture act. ; 

On J uly 19, 1893, as reported by your office, after due notice by pub-. : 
lication, the anes in question, together with others, were restored to 
the Bale domain, The applicant here, claiming to be a purchaser in — 
good faith, relies upon: section four of the act of March 3, 1887, afore- 
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said, as the authority aol which he may rightfully obtain patent. 
“Said section is as follows: 


That as to all lands, except those mentioned in the foregoing section, which have i 


been so erroneously certified or patented as aforesaid, and which have been sold by 


under such rules as may be prescribed by the Secretary of the Interior, after the 


the grantee company to citizens of the United States, or to persons who have declared 


their intention to become such citizens, the person or persons so purchasing in good 


faith, his heirs or assigns, shall be entitled to the land so purchased, upon making 
proof of the fact of such purchase at the proper land office, within such time and 


grants respectively shall have been adjusted; and patents of the United States : 
shall issue therefor, and shall relate back to the date of the original certification or 


_ patenting, and the Secretary of the Interior, on behalf of the United States, shall — 


demand payment from the company which has so disposed of such lands of an amount 


equal to the government price of similar lands; and in case of neglect or refusal of 


such company to make payment as hereafter specified, within ninety days after the 
demand shall have been made, the Attorney-General shall cause suit or suits to-be 


brought against such company for the said amount: Provided, That nothing in this 


act shall-prevent any purchaser of lands erroneously withdrawn, certified, or pat-— | 


ented as aforesaid from recovering the purchase money therefor from the grantee | 
company, less the amount paid ¢o the United States by such company as by this act 
required: And provided, That a. mortgage or pledge of said lands by the company | 


. shall not: be considered as a sale for the purpose of this act, nor shall this act be- | 
construed as a declaration of forfeiture of any portion of any land-grant for condi- 


tions btoken, or as authorizing an entry for the same, or as a waiver of any rights 


that the United States may have on account of any breach of said conditions. 


Gross claims to have been a purchaser in good faith and for a valu- . 


-able consideration of the lands applied for after they-had been certified 


to the State for the benefit of said company and sold by the company 


to parties through whom he claims. His proof consists of both oral | | 
and documentary evidence. The documentary evidence consists of 
certified copies of deeds of record in the proper courts of the State. 


where the land lies, which purport to show that Gross is the remote 
assignee of Abraham Edwards, who was the original purchaser of the 


lands from the railroad company, on January 21, 1871, and that | 


Edwards sold and conveyed the same to Charles Ewing on February 


6, 1871, and that Ewing sold and conveyed to Gross on J anuary 7, 1882. 
The ‘certified copies of the deeds referred to were objected to by 


counsel for protestants, upon grounds set forth in the record, both in . 


the local office and before your office, and the objection to the aidinission . 


of these certified transcripts from the records are still insisted upon in 


the appeal to the Department, which objection will be hereafter refer- 
‘red to more explicitly. The oral evidence offered by the applicant 
tends to show the fact of the purchase by him of said lands from 
_ Ewing, that they were purchased in good faith, and the consideration 
paid therefor was ten thousand eight hundred dollars; that no part of — 
the consideration paid by him has been refunded to him or to any ¢ one 
for him. : 


It further appears that neither Gross nor any one ors hon ie 


claims has instituted proceedings against the railroad company for. the 
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teeoneiy of any part of the purchase money, and that: fie: are no 
persons of the first class, ander the 3d section of the act of March 3, 
1887, entitled to the right of entry under the pre- emption or homestead | 
| laws, claiming any of said lands; and, in connection with this matter, 


the records of filings and ence at the Monteomany’ Jand office a, > 
~ offered in evidence. 


‘The testimony offered by pr otestants fended to show bad faith on the 
part of Edwards, the first and original purchaser of the lands from the 
railroad company, but none was offered tending to impeach the good 
faith of Gross, who testified that at the time of his purchase he was | 
not acquainted with Edwards and had no knowledge of how. he 
acquired the lands. _ 


Your office did not enter. into the eansilee ation of the record with a _ 


view to determining whether or not Edwards was a purchaser in good 
faith, and it is not deemed necessary to do so here, since.a finding upon 
that matter alone would not be conclusive of the case. | | 

Waiving for the present the consideration of the objections to the 
admission of a part of the proof offered, it may be stated: First. That 
it is satisfactorily shown that there are no bona fide settlers whose 
homestead or pre-emption entries have been erroneously canceled on 
account of a railroad grant or withdrawal in this ease. Second. That . 
Gross appears to.be a purchaser in good faith of the lands applied for, 


Third, That. none of the protestants show any claim to any of the. — 


tracts by settlement. or ene prior to the date of .the. ee by 
Gross. ee 
There remain for consideration the euabonons taken to the admission _ 
of certified copies of the deeds referred to and the contention that it 
was incumbent on Gross to show that Kdwards, the first purchaser 
from the company, purchased in good faith. | 
_. The objections to the admission of certified copies of: tite deeds offered 
_ by Gross are technical, and do not go to the merits of the case. If it - 
were conceded that they were irregularly admitted to record, and not 
conclusive as deeds of conveyance, they are nevertheless such evidence 
of a contract between the parties, in writing, in reference to the land 
in question, as may be considered in determining whether or not the ~ 
applicant was a purchaser in good faith of lands sold by the railroad. 
- The objection to the deeds from the railroad company to Edwards, _ 
and from Edwards to Ewing, on the ground that they were not recorded 


within twelve months from date, is without force, as they were recorded _ 


_. before protestants predicated any rights, but they do not claim under 


these parties, and make no averment that the papers are not genuine.. 


The deed from Ewing and wife to’ Gross, which was of record in the | 


“proper offices, negatives the idea of intention to conceal his claim, and 
no mere irregularity in the proceedings can defeat his rights as a 
‘purchaser in good faith, if he appears from prot ‘satisfactory. to the 
. Department to be such b purchaser a ; | _ & 
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The evidence i in the case seems 6 sion eacig that thé sailnena sold 
the lands in question after they had been erroneously certified to the 


State for the benefit of said company, and that they were afterwards 7 


contracted for and paid for by Gross without any knowledge of a defect 
in the title. The object and purpose of the applicant in. offering in 


evidence certified copies of. certain deeds were evidently not so much 


to show that he had title, as. simply to show. that he had acted in 

| good faith i in tryin g to. obtain title. See the case of. Austin‘ v. me et al, 

(21 L. D., 507.) : 

‘ The passion then, to ne decided iS, whether or not: Gross i is a pur- 
. chaser from the railroad conipany in good faith within the meaning of | 
the act of March 3, 1887, he being not the ne but vee remote, 

| purchaser. from. ad company. 7 | 
~The local officers seem to have been of the opinion that, as matter of 


fact, Edwards, the first purchaser, had such knowledge of ihe condition aa 


of the affairs of the railroad company at the time of his purchase as to. 
taint it with bad faith, and that as matter of law the good or bad faith 
of the first purchaser under said act 1s to be. Empuber: to. sneer dae 
‘purchasers. .# | ! 
-. Sueh' is not the interpretation staeee. upon the law oe tie supreme 
court. That court, in the case of United States v. Winona, ete., Rail- 
road (165 U.S.,, 463), interpreting the act of March 3, 1887, held: 


Section. 4 of. the same act, expressly referring to all other lands certified or : pate. 
ented to any railroad company, provides that citizens who had’ purchased such lands - 
in. cood faith should be entitled to the lands so purchased and.to patents therefor 
issuing directly from the United States, and that the ouly remedy of the govern-— 
ment should be an action against the railroad company for the government price of 
 similarlands. It will be observed that this protection is not granted ‘to simply bona’ 
fide purchasers (using that term in- the technical sense); but to those who have one 
of the elemenis declared to be essential to a bora fide purchaser, to wit, good faith. 
‘It matters “not what constructive notice may be chargeable to sueh a purchaser if, 
in actual ignorance of any defect in. the railroad company’s title and in reliance - 
upon the action of the gov ernnient in the apparent transfer of title by certification — 
or patent, he has made an honest. purchase of the lands. ‘he plain intent of this 
- section is to secure him the lands, and to reinforce his defective title by a direct — 
patent from. the United . States, and to leave to the government. a simple claim for 


money against the railroad: company. It will be observed that the technical term 


“bona fide purchaser” is not found in this section, and while itis provided that a 
_ ‘mortgage or pledge shall not be considered & sale. so as to entitle the mortgagee or. 
pledgee to the benefit of the act, it does secure to every one who in good faith has 
made an absolute purchase from a railroad company protection to his title irrespec- 
tive of any errors OT mistakes in the certification or patent. . 


Under this interpretation of section 4 of said. act, and the facts dis- 


closed by the record, Gross is entitled - to patent for the land apDnee 2 
for, and your oe decision: is affirmed. : 
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3 ALIENATION~HOMESTEAD—SECTION 2290-R. S. 
CUMMINS v. CRABTREE. 


An doreeuient entered into between an entryman and an adverse. claimant, ee 
the entryman, for the purpose of avoiding a contest, undertakes to relinquish a 

specified part of the land covered by his entry, is not in violatiou of section 2290 
“R.S§., as amended. by the act of Mareh 3; 1891. 


| Sir etary “Bliss to the Commissioner of the. General Land Offiee, Decinbey 
— (W. YV. iD.) > 24,1898, | | (W. A.B.) 


. The defendant in the case of Jhilson P. Cummins v. John 8. Crabtree 
has appealed from your office decision of March 19, 1897, holding for 
 eancellation his homestead entry, made September 23, 1893,.for the 
SE. + of Sec. 24, T. 22 N., BR. 7 W., Enid, Oklahoma; land district. 

eptember 30, 1893, Cummins- filed. an affidavit of contest against 
said éntry, alleging prior settlement, and on April 1, 1894, he filed an - 

amended affidavit of contest, alleging, in addition to his former ones : 
7 that on September 25, 1893, Crabtree -* 


entered into a written agreement to relinquish eighty acres of said una in one ie fiune 
dred days from that date, for a consideration of $100, which was to settle the settle- 


- ment rights of this: affiant and D. W. Marshall, who claimed to be the first settler 


on the land, and said Crabtree agreed to allow’ said affiant to file. on said eighty. 
“acres, which he now refuses to do, thereby perpetrating a fraud. on said Bien, and . 
iD. W. ‘Marshall. 


| A hearing was had December 9 , 1895, and on June c 1896, the ibeal 
officers recommended that the sontest be dismissed and the entne held 
intact. On appeal, however, your office held the entry for cancellation — 
on the ground that said entry was not held for the sole benefit of the 
entryman, but for the use and benefit of himself and Cummins. 

- It appears that Cuminins, Crabtree, and one D. W. Marshall were 4 
settlers on this land. Crabtree made entry of the tract and. Cummins © 
and Marshall were about to file affidavits of contest against him when | 
a comproniise was made between them. By the terms of an agreement 
entered into and signed September 25, 1893, Crabtree was to relinquish 
eighty acres in one hundred days frowi date in order that Cummins 
tnight make entry thereof, and Cummins and Crabtree together were — 
to pay Marshall one hundred dollars to. abandon all claim he might ~ 


havetolaud. This agreement and the note given to Marshall to secure 


the payment of the one hundred dollars were introduced in evidence , 
and read as follows: | 
ENID, OKLAHOMA TERRITORY, Seplenber 25, 1898. | 
6 John 8. Crabiree, hereby agree to relinquish to J. P. Cummins the eighty acres — 
he may select, running east and west, in one hundred days from this date; the land 
referred to is the SE. + of Sec. 24, T. 22, R.7 W., I. M.; and should. there. be acon- 
test, the said J.P. Cummins agrees to render the aia John §. Crabtree all the assist- 
ance he can in defeating said. contest, and D. W. Marshall agrees to render said | 
Crabtree all the assistance he can to defeat said contest; and it is understood that 


aaid Crab tree relinquishes this land to avoid a contest. ' | 
JOHN 8S. Crasrenn, 


J. P. CUMMINS, | 
D. W. MaRSHALL. 
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‘Ext, Ox. Ty,, Senianines 85, 1893. 

I, de P. Gutomins, pr omise to pay to D. Ww. Marshall the stim of one hundred dollars 
in one hundred days from this date, pro ovided’ there i is not a contest successfully tiled - 
on the SE. } of Sec. 24, T. 22 N., R. 7.W:, otherwise than by himself, and should 
there. bea contest filed by some ae ‘person, the amount paid ont to defeat said 


. contest is to be deducted from said n ote. ‘This note ‘is not to be transferred, and the | 


signers to this pote agree to act in. good faith and not procure anyone to file a sham. 
contest, and the said D. W. Marshall agrees to” render all the assistance he can, if 
there i isa conitest filed oD said land. | | 

7. . ee P. Commins, Pri in. 
“I S. CRABTREE. 


Iti is alleged fiat eunie was dise aunt » understanding between the par- 7 


- ties that Cummins should file his affidavit of contest against Crabtree’s 


entry in order to forestall like action on the part of others, and that in 
- accordance with this understanding Cummins did, on pepLeMner 30, 
1893, file affidavit of contest alleging prior settlement... - 
At. the expiration of the hundred days mentioned in ‘the contract | 
~ Cummins called upon Crabtree to perform his part of the. agreement, 7 
but the latter repudiated the contract and refused to relinquish any — 
portion of the land, whereupon Cummins filed his amended affidavit of — 
“contest. Crabtree admits having entered into the contract, but says | 
that it was for the purpose of avoiding a contest and that Cummins 


violated the contract by instituting a contest a few days after the con- ie 


tract was made. He denied that there was any understandin g between 
himself and Cummins that. this contest should be filed to foréstall 
other possible contests. In the light of the two instruments, herein- | 
- before quoted, both signed. by Crabtree and Cummins, it is clear that 
‘Crabtree’s present statement is unten able and that it was contemplated 7 
by them that Cummins should institute such a contest. 7 
The testimony shows that Crabtree followed up his settlement by ie ae 
: establishment of residence within a reasonable time and that he has 
cultivated and improved the land. Cummins made some improvements. 


on the land in September, 1893, but subsequently | abandoned his settle-- . 


| ment. ‘He alleges that. Grabtree threatened him with bodily. harm if 
'- he. remained on the land, but this is not sustained by the evidence. 
Tt is not necessary, then, to go into the question of priority of settle. . 

-ment, as it has been held that a contest against a homestead entry on 
the ground of prior settlement must fail if it appears that the contest- 
. ants alleged acts of settlement were not followed up by the establish- : 
ment and maintenance of residence. Benjamin Ve. Endaily, 25.1, v3 | 


_ (103; Thompson et al. v. Craver, id:, 279. 


a the case is now presented a the Department the only ee 
for decision is whether the contract entered into by Crabtree on Beye 


tember 25, 1893, rendered his entry illegal. 


Section 2990 of the Revised Statutes, . S., as amended by. tte act : | 
of March 3, 1891 (26 Stat., 1095),. reads as follows:: | 


That any person applying to enter Jand under the preceding ssbetion: ren first. a 


make and subscribe before the proper officer and file in the. proper land ‘office an 
_ affidavit. tlat he or she is the head of a family, or is over twénty-one years of age, 
| and. that such application is Honesty. and in good faith male 108 the marpore of. 
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actual seileneut aud. cultivation . and not for the benefit. of any. yonher person, per-. ; 
sons, or corporation, and that he or. ‘she. will faithfully and | honestly endeavor to- 
o comply with all the requirements of law-as to settlement, residence, and cultivation 


necessary to acquire title to the land applied for; that he or she is not acting as 
agent of any person, corporation, or. syndicate in making such entry, vor in collu-. 


-siou with any person, corporation, or syndicate to give them the benefit of the land 


-eutered, or any part thereof, or the timber thereon; that he or she does not apply 
to enter the same for the purpose of speculation, but in guod faitii to obtain a home» 
for himself or herself, aud that he or she has not direetly or indirectly made, and 
will not make, any aereement or contract in any way or manner, with any person 
Or persons, corporation, or syndicate whatsoever, by which the title which he or she 

might acquire from the government of the United, States should inure, in whole or 
in part, to the benefit of any person, except himself, or herself, and upon filing such 
affidavit with the register or receiver on payment of five dollars, when the entry is 
of not more than eighty acres, and on payment of ten dollars when the entry is for 
more than eighty acres, he or she shall ther eupon be permitted to euter the amount 
of land specified. 


It is clear that if Crabtree had entered into atl aereeniedt whereby 
the title which he might acquire from the government should inure, in 
whole or in part, to the benefit of Cummins, his entry would thereby 
have been rendered illegal, even.though the agreement was made to 
avoid a contest. Meal v. Donahue, 24 L.D.,155.. It is to be observed, 
however, that the arrangement between Crabtree, Cummins and Mar-. 
shall was not made and was not in contemplation, until after the allow- 
ance of Crabtree’s entry, and Crabtree did not agree to convey any — 
portion of the land to Cummins or to acquire title thereto for Cummins’ 
benefit. The contract was to relinquish eighty acres within. one hun- 
dred days from the date thereof. A homesteader has the right to relin- 
quish at any time either the whole of the land embraced in his entry 
or any legal subdivision thereof, but such a relinquishment runs to the 
government. It can not be made to any person, and the statement in 


_ &@ relinquishment that it is made for the benefit.of anyone is mere sur- — 
plusage. J onathan K. Cox, 13 L. D., 638. Had Crabtree relinquished: 
eighty acres in accordance with his contract, the land so relinquished _ 


would have been open to entry by the first. legal applicant-and Cuin- 


. | mins’s contract with Crabtree would not have given the former any. 
preference right to the land. As the statement ina relinquishment | . 


that it is for the benefit of a certain person is without effect, so the 


‘statement in an agreement to relinquish that the relinquishment i isto - 


be made for the benefit of a certain person is equally without effect. — 
“It does not appear, then, that the agreement entered into by Crab- 
. tree comes within the inhibition of the statute quoted above. - 
The Department has no means of enforcing this contract and it is 

- doubtful whether an agreement like this, intended to restrain and defeat 
all conitests, meritorious or otherwise, by persons not parties to the con- 
tract, ought to be necognized: even if the Poy had the power 
— to do so. 


Your office decision. is herb reversed, Oummines contest is die. a" 


missed, and SaaO ieee entry i is held intact, nue to compliance with 
law, 
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Swart ¢ v, BenaR, | 


“Motion Mee review of departmental detigian of October 25, 1898, 27 
per De bas denied pay Acting § pegs Ryan, December 27, 1898, | 


z RIGHT OF war _STATION GROUNDS-SURVEY. 
New MEx100 AND ARIZONA RB R. Co. 


On application for the’ approve al of a sick showi ing - the location of. station grounds, 
- the land involved, th ough within a par tly unsurveyed township, may be treated 
as surveyed, whens it lies within a surveyed tow nsite, and the eee of ‘said 

station grounds i is duly connected with the public surveys. 


- Aoting g ‘Seer ebery ‘Ryan to the Commissioner of the Gener al Land Office, 
7 | December 27,1898. (A. M.) 


I have before me your letter of the 9th instant with which you have 
submitted and recommended the approval of a plat filed by the New 
“Mexico and Arizona Railroad Company under the right of way railroad 
act of Marely 3, 1875 (18 Stat., 482). 

. The plat shows a tract of 193 acres within the townsite of Nogales, 
. Arizona, selected by the company for station grounds. . 

_ The map of definite location of 27.81 miles of the company ’s road at 
this point was approved by the Department on October 28, 1882. | 
. Phe grounds under cousideration lie in the SW. + of section 17, and 

the NW.4of section 20, fractional township 24 8., RB. 14 E., Gila and ° 
Salt Bice base and onidiag While the public aarveye have not been 
extended over this fractional township in whole, the six hundred and 
forty acres included in the above mentioned townsite have been sur- 
veyed and duly connected with the public survey corners of the tier of 
townships immediately north thereof. The survey of the station grounds 
is also connected with the surveyed township corners so that its loca- 
tion is fully determined and fixed. Under these conditions, the lands 
involved may properly be considered. as surveyed lands, for the - pur- 
poses s of the railroad right of way act. | 

Among the papers: submitted are affidavits | nome that the éom- 
 pany’s road has long been constructed and that the. station grounds 

have been occupied for nine years past. The town has thr ough W. T. 


Overton, Mayor, acquiesced in the claim of the company and the Mayor _ 


has stated that “the town authorities desire to ) make 1 no objection, or : 
_ protest in the matter.” | 

 Inview of the foregoing I have approved the plat AS recommended 
— and return it and the Papers herewith. : 3 
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ISOLATED TRACT—ACT OF HEBBUARY ae 1895. 


— 'PRancts: ADKINSON. 


‘The words ‘‘entered, filed upon, or sold,” as ‘used in the act of + Mebreiary 26, 1895, 
amendatory of section 2455 R. &., refer to an entry, filing, or sale, which ee 
been a subsisting entry, filing, or sale, for the period of three years, and are 
not applicable to a pre-emption filing that had expired prior to the time when 
application was mace to. have the adjacent sub-division sold as.an isolated tract. 

Acting Secretary Ryan to the Commissioner of the General Lana Orfice, | 

(CW. V. dD.) | December 28, 1898. . 


On July 12, 1897, there was received in the Daparanene the see ion 
of Francis Arcot addressed to the Secretary of the I nterior, DEAy® 
ing him - * : , : 


‘to recall and vacate his iécsinn tn this sauce: rendered on the 26th _— Decem-_ 


ber, 1896, affirming the decision of the Hon. Commissioner. of the General Land. . : 


Office, and also the decision made the. 10th day of May, 1897, sen ying a motion for 
review in said Case. . 7 
* The petition alleges dat the decisions domplained of are founded 
upon .au erroneous construction of the proviso in the act of February 
“e a0; 1895 (28 Stat., 687), amending section 2455.0f the Revised Statutes. 
. On November 25, 1895, Francis Adkinson applied to have the SW.4 | 
of the NW. 4 i and ihe NW. + of the SW.4 of section 21, township rk 
_ N., range 1 E., Helena land district, ‘Nowtana, with other tracts therein 
described, ardered into market under section 2455 of the Revised 
‘Statutes ‘of the United States, as amended by the act of POpENany’ 26, : 
1895. (28 Stat., 687). 7 


Your office, by letter of pecanber 20, 1895, refused to order the ass ae 


holding that. the land was not an isolated: irae. On appeal, your office 
decision was affirmed by the Depariment by decision dated December 
26, 1896 (23 L. D., 590), and on motion for review, it appearing by the — 
records of your office that the KE. 4 of the NW. 4 and the NW. 4 of the | 
NW. 4:of said section 21, is: covered by preomation declaratory state- - 
tInent, 'N 0. 6262, made March 23, 1884, alleging settlement March 20, 
1884, which ss pited upon failure to make final proof thereunder within | 
thirty. three months, the Department, on May 3, 1897 (24 I. D., 395), 
adhered to departmental decision of December 26, 1896. 

Section 2455, Revised States as amended by act of February 26, 
1895, reads as follows: | | 
. It shall be lawful for the Commissioner of the General Land Office to order into 


- market and sell for less than .one dollar and twenty-five cents per acre any isolated 
or disconnected tract or parcel of the public domain less. than one quarter section 


_. which in his judgment it would be proper to expose to sale after at least thirty days’ 
notice by the land officers of the district. in which such lands may be situated: Pro- | 


vided, That lands‘shall not bécome so isolated or disconnected ‘until the same have 
been subject to homestead entry for a period of three years after the surrounding 
land has been entered, filed upon, or sold by the government: Provided, That not 
more than one hundred and sixty acres shall be sold to any one peter. 
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This statute authorizes the ‘iiepoaal of disconnected or. isolated fedein | 
of less than one: quarter section, but a tract does not become thus — 
isolated until the same has been “subject to homestead entry for a 
period of three years after the surrounding land has been entered, filed | 
upon, or sold.” 

The other three forties i in 1 the northwest quater of section 21, having 
been filed upon under the preemption law in 1884, the period for ae 
final proof upon such filing expired long before Adkinson’s application | 
for a sale of the remaining forty, so that the oe was then known 
only as an “expired filing.” - 

The words “entered, filed upon or sold? iaten to an ee filing or 

sale which has been a subsisting entry, filing or sale for the period of 
three years and not to one which was canceled, rescinded or otherwise 
terminated before the expiration of that time whereby the laud embraced 
therein became unappropriated public land equally with the adjoining . 
tract or parcel sought to be subjected to sale. 

After its expiration the preemption filing upon the thiwe adjoining 
forties did not constitute even a conditional segregation of the land 
covered thereby, and they were subject to entry by the first legal appli- 
cant, notwithstanding the expired filing. It would be manifestly 
repugnant to the spirit of the statute to carve out and treat as isolated 
or disconnected one forty-acre tract in a quarter section, the whole of 
which is equally Se fe public ane subject to entry under the 
homestead law. a 7 


JURISDICTION OF THE LAND DEPARTMENT—FINAL CERTIFICATE. 
JOHN G, BRADY. 


‘The control of the Commissioner of the General Land Office, and of the Secretary 
of the Interior, over the title to public land does not cease upon the issuance of 
final certificate; nor does the party to whom such certificate issues secure thereby 
such a vested right in the land as to preclude these officers from correcting, or 
canceling: the same for error of law or fact. | 


Acting g Séoratars y Ryan to the Commissioner of the General Tang Office, 
(W. Vv. D.) | ; — December 27, 1898. ae (E. B., Jr.) 


Join G. Brady has filed a ‘second petition for thes exercise of the 
supervisor y authority of the Secretary i in the matter of his cash entry 
No. 10, made May 2, 1894, ‘under sections 12 to 14, act of March 3, 1891 
(26 Stat., 1095), for a. tract: of one hundred. ‘id sixty acres of land 
| embraced i in survey No. 64 in the district of Alaska.- In its decision — 
~ of March 4, 1898 (26 L. D., 305), the Depar tment upon car eful consider- 
ation of the case held that under the provisions of the said act. Mr. 

Brady was entitled to purchase only.a certain part of the said tract,. 
amounting to about fifty acres thereof, and required him to have his 
Survey and entry amended accor dingly. ‘It was also held therein that 
there was no authority oy BESODUNE: in payment for ue land, as was — 
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done by the local office and your office, the Treasury certificates issued 
as evidence of the deposit made to defray the cost of survey of the 
land, August 30, 1898 (27 L. D., 355), the Department considered and 
~ denied a petition by Mr. Brady to be allowed to make further proof 
and payment for the eutire tract under the provisions of the said act 
as modified by section 10 of the act of May 14, 1898 (30 Stat., 413). | 
Jn his present petition Mr. Brads contends, upon the authority of ° 
extracts, which he encloses, from certain decisions of the courts, that 


‘the local officers having passed upon the question of the amount of 


land he-was entitled to enter, aud having accepted payment and 
issued to him their receipt and certificate for patent, he spoute be 
allowed to receive patent for the entire tract. 

The decisions cited by Mr. Brady do not support his contention. As 
hereinbefore referred to and clearly shown in the decision of March 4, 
1898, supra, lawful payment had been made for only a few acres of the 


ae land, the local office having erroneously accepted in payment the cer- 


tifteates of the deposit made to defray the cost of survey. The action — 
of the local land office is always subject to review by the Commissioner 
of the General Land Office, whose action may, in turn, be reviewed by 
the Secretary. The control of. these officers over the title to public 
land does not cease upon the issuance of certificate for patent, nor 
does the party to whom the certificate issues secure thereby such a 
vested right in the land as to. preclude these officers from correctin g or: 
even canceling the same for error of law or of fact. The entry in ques-— 
tion has received very full and careful consideration by the Depart- 
ment, and no sufficient reason is found for omens in any way one 
action heretofore taken. | 
ee petition is therefore denied. 


“RAILROAD LANDS-SECTION 4, ACT OF MARCH 3, 1887. 


“Ouida co, Sr, PAUL, MINNEAPOLIS AND Oman Ry. Co. 


Under the grant of May 12, 1864, the company earned by construction title to cer- 
tain lands that were patented to the State, but not to the company; subsequently 
said company set apart a right of way for its road across said lands, and sold its 
road, together with said right of way, and thereafter the title to'said lands, so | 
earned, was recovered by the United States in a suit to quiet title to lands — 
erroneously patented to the State; held, that under section 4, act of March:3, 

- 1887, the purchaser of said cuilvond and right of way is entitled to a patent for 
the lands embraced in said right of way. 


| - Acting g Secretary feyaur to the Coinmienonay of the Geiter at Land Office, 
(W. V.D.) December 29, 1898. = (BE. F. B:) 






‘This is an appli atibit: under the Ath pechion of the act of March 3, 
(1887 (24 Stat., 556), by the Chicago, St. Paul, Minneapolis and Omaha 
Railway Company, for patent to certain lands in sections 9 and 17, and — 
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the E. 4 of the E. 4 of section 19, 1.97 N., B. 49 W., Des Moines, Towa, 


land district. Notice of the company’s intention: re make proof under 


said section was published, no objection. to the application was pee | 


_ sented, and proof was submitted in pursuance of the notice. 


_ _‘The local officers held the proof to be satisfactory but accepted pay- - 
_ Inent from the company for said lands and issued cash certificate and | 
receipt therefor as though the appllcanon.y was made under section. 2 -Of 


- the act. 


 - Your office. by letter of February 24, 1898, held that said Soaicais 
had-no right under section 4 of the. act of March. 3, 1887, and. said 
entry was held for cancellation. From this decision the company has ~ 
appealed. 
The land in contr oversy was. ‘oumenle the Hen of. way of the Sioux - 
‘City and St. Paul Railroad, through the three odd-numbered sections 
named, which are within the primary limits of the grant to the State of 
~ Iowa, wide by the act of May 12, 1864 (13. Stat., 72), to aid in the con-. 
struction of a railroad from. Sine City in said State to the south line 
‘of Minnesota, which grant was by the State conferred upon the Sioux 


City and Bite Paul Railroad Company. ‘The land in sections 9 and 17 


and the &. 4 of the E. 4 of section 19, were patented to the State for 
the benefit of the railroad company, but were never patented to the | 
company by the State. They are along that portion of the railroad — 
which was duly constructed and the completion of which in sections of 
_ ten miles each was duly certified to by the governor of the State, and. 
they are also part.of the lands recovered by the United States in the - 
‘suit brought against the Sioux City and St. Paul Railroad Company to — 
recover aud quiet the title to lands erroneously patented to. the State 
of Iowa for the benefit of said company. See 159 U. S., 349. | 
The pétitioner claims that it is entitled to a confirmatory patent to 


~ the Jand in question as a purchaser in good faith within the meaning of 


~ section 4 of the act of March 3, 1887, ‘supra, and. in proof of its claimed — 


purchase and the sood faith thereo! produces the followin g instruments. eae 


aud deeds of conveyance: 3 
First, an instrument. in. witing. aed J anuary Dy 1875, ‘whereby the 
Sioux City and St. Paul Railroad Company and the trustees under its 


Jand-grant mortgage set apart the land in controversy with other land 


“for the perpetual use and occupancy of. the said railroad for its road- 
bed and'the necessary lands adjoining and pertaining thereto.” This’ 
instrument was made a matter of record in the public Bpeonds of the — 
| county where the land is situate, April 6, 1875. hie 

Second, a deed from the Sioux City od St. Paul Railroad Gomnany 
 to.the St. Paul and Sioux City Railroad Company, dated September 1, 
1879, conveying to the latter company the railroad, ‘‘and property used 


or properly appertaining to said line of road as a raleoad a 


Third, a deed from the. St. Paul and Sioux City Railroad ones 
dated May 9, 1881, conveying the same railroad, etc., to the Chicago, 
; a Paul, Minneapolis a and Omaha Railroad. Company, ‘the e Peumoner | 
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| These fasenctons occurred after. that por tion of. the railroad along | 
7 which the land in controversy is situate had been constructed and had 


been certified as completed by the governor of the State, and after the | | 


sections 9 and 17 and the E. 4 of the E. Sof section 19, embracing the land — 

_ in controversy, had been patented to the State by the United States, 
‘and before the State of Iowa asserted or declared a forfeiture or resumed 
~ title on account of the non-construction of other portions of the said 


2 railroad, and before the United States instituted its suit to recover and 
quiet the title to said lands. In speaking of other lands covered by 


_ this grant and occupying a similar status, it was said in the recent case 
of Schneider v, Linkswiller: et al. (26 L, D. , 407)— 
The tract in question was within | the primary limits of the grant: opposite. con- | 

structed road, as certified by the governor 3 was, in fact, of the lands earned by the - 

company, and should have been patented to it. That it was not so patented was — 
the fault of the State authorities who, iustead, patented to the company other lands 
in excess of the quantity it had earned, and the United States subsequently recov- 
ered the title to the land in question, because by. such P atenting of other lands the - 

railroad grant had been fully satisfied. 7 
The act making the grant to aid in the construction of this railroad, 

unlike other grants of a later period, did not in terms contain a erant 

‘of a right of way, except through certain reserved lands as indicated 

in the last proviso to section one, and even if the act by necessary ; 

iniplication contained a general grant of ari ight of way, it did not pre- 
scribe the extent or width thereof, nor did the map of definite location 
of the line of said railroad attempt to do so. . If there was an implied — 
grant of a right of way over all public lands traversed by the railroad, 
odd-numbered sections granted to encourage the construction of the | 
road as well as lands retained by the United States, this grant, like — 
the land- grant, was made to the State of Iowa. The patent issued to- 
the State for sections 9 and 17, and the E. 4 of the E. 4 of section 19, 


conveys a fee simple title to all ‘tho lands therein and Tink és no Renton : 


of a right of way. In the suit against the Sioux City and St. Paul. 
- Railroad company under the act of March 3, 1887, supra, to recover — 
and quiet the title to lands erroneously patented fothe State on account 
of this grant, the government made no exception or reservation of a 
right of way; the company in its defense made no distinction between 
the right of way and. the granted lands, and the court by its decree 
| absolutely quieted the title of the United States to all of the lands there © 
in controversy including sections 9 and 17 and the HH. 4 of the H. 4 of - - 


~ section 19. By this decree the Sioux City and St. Paul Railroad com- — 


pany and the trustees under its land-grant mortgage, were “ forever 
barred and estopped from asserting any right, title, lien or claim to the - 
said lands... or any part or portion thereof avers to- the title of 


- the... United States of America.” The petitioner, the Chicago, St. 


Paul, Minneapolis and Omaha Railway company, was not made a party 
to this suit, but at the time of the commencement thereof in October, 
1889, it was, and has ever since remained, in the possession and occu- 


_ pation of the land now in controversy under a claim of title resting | 
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upon. the conveyances ‘hereinbefore résitea: ‘The good faith of the | 
petitioner’s purchase thereof seems to be clear. | 
The first mention of any definite or fixed right of way i is found in the 
land-grant mortgage of the Sioux City and St. Paul company of Pagtes 
1, 1871, which contains the following reservation : | 
| "Reserving and excepting therefrom, however, ‘for the purposes of & right of way 
for its railroad, fifty feet in width on each sidle of the center of its track as now 


built through said lands; and where said road passes through excavations requiring . 
_ fences for protection against snow, reserving and excepting a distance not exceeding 


~~ ones hundr ed feet on each side of the center of the rail track. 


| - Apparently for. the purpose of giving still ‘greater gortainty to the 
-Jand reserved by the company for right of way purposes and therefore 
withheld from sale, the instrument of January 5, 1875, was executed 
- and recorded, whereby the company and the trustees under its land- 
grant mortgage, set apart certain lands “for the perpetual use and’ 
— occupancy of the said railroad for its roadbed and the necessary lands 
adjoining and pertaining thereto,” the lands here in controversy being 
- described as follows: | | 

A parcel of land, commencing at a point in the north boundary of section nine (9) 
in township ninety-seven (97) north of range forty-two (42) west of the fifth princi- 
pal meridian, two hundred (200) feet east of the north west corner of said section, 
thence west to said north west corner two hundred (200) feet, thence south on sec-_ 
tion line four hundred and eighty (480) feet, thence north easterly to point of begin-  — 
ning, containing one and eight hundredth (1 9-100) acres more or less. 

Also a strip or belt of land one hundred and fifty (150) feet wide, being one hun- 
dred (100) feet on the north west side of and fifty (50) feet on the south east side of . 
and parallel with the centre line of the Sioux City and St. Paul Road as now con- 
structed over and across sections seventeen (17) and nineteen (19) in township 
ninety-seven: (97) north of range forty-two (42) west of. the fifth principal meridian, - 
' containing in all, thirty and twenty-four hundredth (30 24-100) acres, more or less. 

. Thereafter, the company made contracts for the conveyance of the lands — 
in the granted sections traversed by the railroad including sections 9 | 
and 17, and the E, 4 of the E. 4 of section 19, in which contracts the 
right of way was specifically excepted and eaehbela. These contracts — 
disclose that in each instance the acreage embraced in the right of way 
as set apart and defined in the instrument of January 5, 1875, was 
deducted from the acreage of that subdivision, as shown by the govern- 
ment. survey, I in stating the acreage intended to be sold by the company 
and to be paid for by the purehaser. 
Tt would seem to have been unnecessary to eran a seit of way over 
lands like sections 9 and 17 and the E. 4 of the E. 4 of section 19, the | 
| entire title to which. was granted to aid the construction of the road. ; 

A right of way in the sense of an easement presupposes that this right | 

-and the land which is servient thereto, do not have a common owner- 
ship, and, as a rule, where two estates like these, the one dominant and — 

the other servient, unite in the same owner, the occasion for their sepa-— 
rate recognition ceases and the lesser estate merges in the greater one. 


- Here the Sioux City and St. Paul Railroad company, the beneficiary of . x 
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| Avhatever erant was “made, havin 2, by the construction of this portion 
of its road fully earned the title to these odd-numbered sections, segre- 
gated and set: apart for the use of its railroad the land in controversy, 
and thereafter sold and conveyed ‘the same with its railroad to the St, 
Paul and Sioux City Railroad company, which, in turn, sold and con- 
veyed the same to the Chicago, St. Paul, Minneapolis and Omaha Rail- 
way company. - In selling or contracting to sell the remaining lands in 
said sections they were described as abutting against or bounded by 
the outer lines of this right of way. It is thus shown to have been the ~ 
purpose of the Sioux City and St. Paul company to convey, with its 
railroad, the entire title to the lands set apart by the instrument of. 
January 5, 1875, for a right of way and not a mere easement therein. 
Under these circumstances and upon the authority of the case of | 
Schneider v. Linkswiller (26 L. D., 407) and other like cases, it is held 
that the petitioner is a purchaser in good faith of the land here in con- 
troversy within the meaning of section 4 of the act of March 3, 1867, 
supra, and is entitled to receive a confirmatory patent: thereto. 
' The decision of your office is accordingly reversed. 


DESERT LAND ENTRY—ASSIGNMENT—ACT OF MARCH 3, 1891. 
GASQUET ET AL. vs BUTLER’S- HEIRS ET AL, - : 


The provisions of the act-of March 3, 1891, amendatory of the act of March 3, 1877, 
_ ‘with respect to the assignment of desert land entries, are applicable to an entry. 
made under the original act, byt assigned after the passage of the amendatory 

- act, and perfected in accordance therewith. 


| Acting Scoretary Ryan to the Cotmissioner of the Cenaal Land Office, | 
(W.V.D.D) December 29,1898. (i. B., Jr.) 


*. It appears in this case that John B. Butler made desert land entry 
April 2, 1877, of the S.4 and the NW. 4 of Sec. 34, T, 26-'S., RB. 25 E., — 
Visalia, California, land district. Pursuant to departmental direction 
of September 12, 1877, all desert land entries in the above named land - 
district were suspended by your office September 28, following. They. 
remained suspended thence until the promulgation, Pebriacy 10, 1891, . 
of the. decision of the Department in the. case of United. States V. 
Haggin (12 L. D., 34), which directed that the suspension. be-removed, 
‘Notice of the oes of the suspension was sent by registered mail 
_ ‘to the last known address of the entryman; August 23,.1893. In the 
meantime, January 1, 1880, the entryman, Butler, had died intestate 
leaving several heirs. The notice was returned unclaimed. 7 
_: February 27, 1896, Joseph Gasquet, Eli A. Bonnet and ne Bon-. 
net filed a joint affidavit of contest against the entry charging failure 
~.” to.reclaim the land within the time allowed by law. The affidavit was 
. rejected December 7, 1896, by the eoual office. on the eo that the 
. 21673—VvoL 27-46 | 
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cares was premature, the period of five years: allowed for reclamation, an 


exclusive.of the time during which the entry was suspended, not having 
expired. (Acts of July 26, and August 4, 1894, 28 Stat., 123 and 226.) 
This rejection was affirmed. in due course, by your oftice, March 11, 

1897, and by the. Department September 2,1897. 

. Peeters 17, 1896, the heirs of Butler ‘assigned all their interest in 
the said anny: to Arthur Wallace, who submitted final: proof July. eS 
1896, under the desert Jand act of March 3, 1877 (19 Stat., 377), as 
amended by the act of March 3, 1891 (26 Stat., 1095). This proof ee | 
approved by the local office March 23, 1897, and certificate for Daten 
was issued to Wallace the same day. | 
_. November 9, 1897, the same parties who had filed ie: previous affi- 
 davit filed a od contest affidavit against the entry, repeating 
therein the charge of non-reclamation and making the additional 
charges of failure to cultivate the land, and that the entry having been | 
made under the act of 1877, supra, the assignment to Wallace was 
therefore void. February 21, 1898, your office rejected the second con- 
test affidavit, holding the assignment. to Wallace to be valid, and that 
inasmuch.as no default or failure had been charged against Wallace, _ 
who was furthermore shown by the evidence to have duly complied 
with the law, the charge against the entryman or his heirs was not 
material. An appeal by the contest affiants Penge the case to the 
~ Department. 
| No reversible error is found in your “6fiee Cree The matter of 
the said assignment, however, should perhaps receive brief considera- 
tion herein. Desert. land entries controlled by the provisions of the 
act of 1877, supra, have been uniformly held to be non-assignable ever 
‘since the decision of April 15, 1880, in the Downey case (7 C. L.O., 26) 
and to be vitiated and rendered abject to cancellation by. attempted 7 
assignment (David B. Dole, 3 L. D., 214; Henry W. Fuss, 5 L. D., 167; 
Circular Instructions of June 27, 1887 , Ibid., 708; and meen | A 
Doherty, 14 L. D., 123), The act of March 3, 1891, supra, entitled 
“An act to repeal timber culture laws, and for other purposes,” added — 
five sections, numbered from four to-eight inclusive, to the desert land — 
act of 1877. ‘By section seven-of these amendatory sections authority 
_ is expressly given to issue patent “‘to the applicant-or his assigns,” 
but it.is farther declared therein that “this section shall not apply to | 
entries made or initiated. prior to the: approval of this act.” This is, 
however, not the only provision of the amendatory act authorizing :or 
recognizing assignments of desert land entries, ‘because ‘section five.of 


these added sections also plainly: contemplates that assignments may — 


be made of desert land entries. during the period. allowed for the recla- 

mation and. improvement. of the lands embraced therein, Tt is therein 

‘provided: | ak = : : 
‘That no land shall be patented to any person under this. net unless ie: or his | 


agssignors shall have expended in the necessary irrigation, reclamation, and. .cultiva- 
- tion thereof, by means of main canals and branch acne and in permanent Hep reN e- 
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ments upon the land, and in the purchase of water rights for the irrigation.of the 
same, at least three dollars ‘per acre of . whole tract reclaimed and patented in the | 
- Inanner following + a 
| Section | six gives to claimants ne ‘opton to vputtase under the act of 

1877 alone, claims lawfully initiated thereunder, or to ‘perfect such. 

claims and receive patent therefor “under the provisions of said act as” 
amended by this act, so far as applicable. ” Reading these sections 
together, the provisions of sections five and six upon the one hand, 
. and of section seven on the other, bearing upon the subject of assign- 


ment, are not necessarily in conflict. They should be allowed to stand 


together and be given full. effect, in the administration. thereof, accord-. 
ing to the. language used. therein, respectively, unless soune to be 
clearly inharmonious and irreconcilable. | 
‘Without section seven the preceding amendatory: sections of the act | 

of 1891 would undoubtedly be held to contain sufficient authority for 


assignments thereafter, notwithstanding the entry was made or — = 


initiated previously, provided it was perfected under that act instead 


of the act of 1877 alone. W ould it not be a violent construction to — 7 


hold that after recognizing, and in effect approving, such assignments 
in ‘sections five and six, Congress intended in section seven to forbid 
them except in cases where the entry was made subsequent to March 
8, 1891? Section seven contains several provisions in addition to that. 
relative to assignments, and it does not follow that in declaring, gen- . 
erally, that these shall not apply to entries already made.or initiated, 
that it was the intention of Congress to infringe upon or limit in any 
way the provisions of the preceding sections applicable to.such entries. 
The prohibitive - words are confined, in terms, to the provisions of that 
: -gection and, it is believed, do not reach or control, by necessary impli- 
cation, the provisions of the preceding sections relative to assignments. 
- The entry in this case was made prior to the enactment of these:sec- 
tions, but the assignment was made and the steps necessary to the per- 
fection of the entry were taken subsequently, and under the provisions 
of’ the amendatory Sections. The assignment and the proofs are there- 
fore to be-considered under these provisions, and not alone under those 
of the prior act. Under these circumstances the Department is of the 
opinion that the assignment: to Wallace was a lawful and valid act, and — 
that the integrity. of the entry is in no wise impaired thereby. The 
decision of your office is 3 affirmed accordingly. 
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INDIAN LAN DS—TIMBER, CUTTIN G. 


| DEparrMnnt OF THE INTERIOR, - 
GENERAL LAND OFFICE, | 
| ot? August 26, 1898. 
‘Daa Bipaintions to 4 govern loggin g by Indians on the ceded Chipneiba 


. Reservations, Minnesota, under the provisions (Of the act: ai es — 


‘approved June 7, 1897 (Public No. 3)4 


— Ist. The Indians | on the ceded Chippewa Reservations, Minnesota, _ 
: shall be authorized to enter into a contract or contracts ‘with any respon- | 


7 sible person or persons to cut and bank any specified quantity of dead 


timber standing or fallen on said reservations, at a given price per 
| thousand feet, such responsible person or persons being required to 
give bond in a sufficient penalty, stipulating for the faithful perform- 
ance of the obligations of such contract, the careful observance of the 
intercourse laws, etc. 

2nd. There shall be design ated from the corps of Chippewa examiners, 
appointed under the act of January 14, 1889 (25 Stat., 642), for the 
effectual carrying out of these regulations, a sinerintendent and as 


many assistant superintendents as the Commissioner of the General _ 


Land Office may select. The superintendent designated for the pur- 
pose of directing logging operations, shall, with the assistance of the 
Indian agent at White Earth agency, sequite each Indian desiring to - 
cut and bank saw-logs, to make a selection of the dead timber standing 
or fallen, and thereafter make application to be allowed to contract for 
. the cutting and banking of such timber, describing by section, town- 
ship and range the land on which the dead timber is standing or fallen. 

As the dead and down timber is logged from each subdivision of 

land on which it may be found, said designated examiners shall make 
‘the examination thereof under the direction of the chief examiner and 
the regulations governing them, for the purpose of ascertaining on. 
‘which of said lots or tracts there is standing or growing pine timber, 
and shall make their minutes, notes and reports as heretofore. 
_ 8rd. Before any timber shall be cut under the foregoin; g authority, a 
contract: shall be entered into between the Indian. applicant or appli-  - 

cants and some responsible person or per sons as provided in paragraph 
one, and in such form as shall be prescribed by the Commissioner of 


the General Land Office, which contract, however, shall not be of force 
‘until the same is aaaroued by the Indian agent and superintendent, x 
and confirmed by the Commissioner of the General Land Office, which .— 


appr oval and confirmation shall operate as a permit for the cutting and 

- banking of the timber applied for by the Indian or Indians. | 
4th. It shall be the duty of the superintendent and assistant super- 
intendents to g0 into the woods with the loggers, and direct their 


- *As amended under Secretary’s approval of September 20, 1898. 
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Jabors, to the end that no green or growing timber may be cut, and 
that no live trees may be damaged-in any manner, so as to cause them. | 
- to die, and also to inspect the sealing of the logs. ; 

oth. The superintendent shall receive, in addition to his compen sation 
as examiner of Chippewa lands, one dollar and fifty cents per day. for. 


_. such time as his services may be actually necessary in logging opera- 


_ tions hereunder, and his actual and necessary traveling expenses, and 
the assistant superintendents shall receive, in addition to their salaries 
as examiners of Chippewa lands, their actual and necessary traveling | 
expenses; and such additional compensation and traveling expenses 
shall be paid from the proceeds of the sale of logs. Such additional 
compensation and expenses are in consideration of the added duties of 
said persons. The. assistant superintendents shall oversee and direct 
such portions of the work as the superintendent may direct. : 
6th. With the exception ‘of the superintendent, assistant superin- : 
'tendents and scaler, and in cases where persons of sufficient knowledge 
and skill. for foremen, blacksmiths, filers, teamsters, clerks and cooks 
cannot be found among the Indians, no white labor shall be employed 
in performing this work, until all available Indian labor shall have 
been employed. | 


. Ith. One-half of the cost of seal g shall be paid by the Indian log- pe 


gers, and one-half by the pur chaser of the logs. After the scaling is 
completed, the sale of the logs shall not be valid until the same is 
approved by the Indian agent and superintendent and confirmed . by. 
the Commissioner of the General Land Office. 

8th. The Indian agent will assume control of the ees of the sale, 
_ of which two dollars per thousand feet for white pine and one dollar — 
_ per thousand feet for Norway shall be deducted by him for the benefit 
of the Indians, and to pay all expenses of the sale, such as advertising, 
telegraphing, additional compensation of superintendent and traveling 
expenses of superintendent and assistant superintendents, provided 
that, in any case where the logs are sold for an amount exceeding six © 
dollars per thousand feet for white pine and five dollars per thousand 
Teet for Norway, the amount to be deducted for the benefit of the 
Indians, as above stated, shall be proportionately increased in the dis- 
cretion of the Commissioner of the General Land Office. 
- The net proceeds remaining shall be divided and. paid as follows: 

ist. He shall pay the sealers of such logs the amount due on the part 
of the Indian logger. 
énd, He shall pay the libevens of the logger, includin g foremen, 
blacksmiths, teamsters, filers, clerks and cooks any unpaid balance 
which may be due them under their contract for labor performed i in the | 
cutis or delivery or banking of such logs. . 

‘8rd. He shall pay the party or parties furnishing the advances under 
_ the contract authorized in section 9 to the logger who delivered said 
PER | 
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| 4th, He shall pay to the logger or contractor who: banked such 
logs, any part remaining. of the amount to be paid under his contract. 
9th. Any logging Indian, on a proper showing of his inability to fur- 


. nish his logging outfit, or to sustain himself or his family, during the 


logging operations, may receive advances of goods or cash from any 

_party with whomhe may contract, which contract shall first be approved 
_ by the Indian agent to such limit as thé Indian agent. may fix, and — 
such advances shall be paid by the Indian agent to the party making — 
thé same from the ainount to which such Indian is entitled for his 


logging work. 


10th. The Commissioner of the General Land Office shall have power 
to prescribe such rules and regulations not inconsistent with these 
- regulations as he may deem proper from time to time, for the more 
_ efficient prosecution of the logging operations, and to thoroughly pro- 
tect the inter ests ot the Indians and the Government in the premises. 

| ee I. W. MONDELL, | | 
4 Acting Commissioner. 

Approved, | | | 

C. N. Biss, 
Secretary, 
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Abandonment. 
See Contest; Residence. 
The presumption of, attendant upon the 
sale of improvements on.a tract of public 
land, can not be overcome by showing 


that.such sale was procured through a 


fraud upon the rights of the vendor, where 
a third party, acting upon the evidence 
- of such sale, in good faith thereafter pur- 


chases said improvements and makes - 


Cnty Of Ghe 1ANd 2 sscescetuceeeseeavetee~ 


Absence, Leave of, 
‘See Residence. 


Accounts. 
. Allowances provided for selections in 
New Mexico under the act of June 21, 


Accretion. 

‘Lo an island reserved for nigiteey pur- 
poses becomes in fact and inlaw a part of 
such reservation, subject to disposition 
under the act of July 5, 1884, on the aban- 
dconment of said reservation ........-..-- 

The interests of the government as. a 


riparian proprietor cease on the sale of a ~ 


meéandered tract; and all, to such tract, 
after survey anc prior-to sale, pass to the 
purchaser, and accretions thereafter be- 
come the property of the riparian owner. 


Adverse Ciaim. 
See Mining Claim. 


Al askam Lands. 


Regulations of June 8, 1898, concerning 


homesteads, rights of way, timber, &c.. 


An application to purchase, under the . 


provisions of section 12 act- of March 3, 
1891, can not be perfected under the pro- 
viso to section 10,act of May 14, 1898, if 


the claim so presented under the act of | 


1891 was not authorized thereby ......... 


The provision in section 10,act of May — 


14, 1898, for the protection of rights initi- 
ated under the act of March 3, 1891, works 
no enlargement of said rights as to the 
area of land that may be taken, or the 
water front thereof........---.....--....- 

Any entry of lands in said Territory for 
the purpose of trade and manufactures 
under the act of March 3, 1891, must be 
limited to the land possessed and _actu- 
ally occupied for such purpose...-.....-. 
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In all cases where applications to pur- 
chase, were filed prior to January 21, 1898, 


. and remained pending at the passage of 


the act of May 14, 1898, the survey of such 
‘claims must be considered and approved 
by the Commissioner of the General Land 
Office before entry can be allowed........ 
In the disposition of claims initiated 
under section 10, act of May 14, 1898, the 
survey of the land does not come before 
the Commissioner of the General Land 
Office for his consideration until after the 
entry is allowed, or upon appeal from re- 
jection of the application... eves 
Under the act of May 14, 1898, the testi- 
mony on final proof. may be taken outside 
of Alaska, in the case of a purchase of 
lands in said Territory......-------++.--. 


Alienation. 
A. charge of, is not supported hy show- 


ing that the entryman had executed a deed: 


_ to the land prior to final proof, where it 
appears that said instrnment was intended 


to serve the purpose of a mortgage to se- - 


cure the payment of money advanced to 
the entryman for his personal use, and the 
improvement of his claim....--....-..-.- 
An agreement entered into matosh an 
entryman and an adverse claimant, 
whereby the entryman, for the purpose of 
avoiding a contest, undertakes to relin- 
quish a specified part of the land covered 


, by his entry, is not in violation of section — 


2290 R. 8., as amended by the act of 
March 2, ee Dee Seledian eGteins 
Amendment. 
See cat oy 
‘apnea 


See Practice. 


Application. — 

The failure of an applicant for the right 
of entry to sign his, is not a fatal defect, 
where the accompanying affidavits are 
properly executed; and the local office in 
such a case should suspend action on the 


application, and allow the applicant a rea- — 


sonable time within which to cure the 
OBIGCE 5124c0veen een eo bes eeriasaer cae eems 

The fact that an entry is allowed on 
papers executed prior.to the time when 
the land is open to snch disposal, is a 
matter as between the entryman and the 
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156 
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government, where it appears, on issue 


joined, that the entryman, as the prior 


settler, is entitled to make entry of the 
TACT ANVOLV OO swat nn Pees sep ede yweeeboesane 
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Section 2294 R. S., as amended by the . 
act of May 26, 1890, warrants the allow-— 
ance of, sent by mail, where it is made to | 


appear that the homesteader, by reason of 


poverty, and distance from the local office, 


is unable to Bresgut his anpliceon in 
POLSON ce oiwort cnawsyedaesaeades secendeen 

To enter tendered in person, or eae 
through the mail, should be acted upon 


156 


in the actual order of arrival and-presenta- 


tion at the local office; and the refusal of 
' said office to observe such order of preced- 
ence will not defeat the right of an appli- 
cant to have his application subsequently 
treated as unouge acted upon in its proper 
OTOGE 52. sours thee Seediven oscar eee outs 
The rights of an applicant under a pend- 


113 


_ ing, should be protected as against inter- 


vening adverse claims, where the delay in 
perfecting entry is not due to any negli- 
gence on the part of the applicant ....-.. 

To enter land made after a final judg- 
ment canceling a prior entry thereof is 
entitled to the same consideration, and has 
- the. same force and effect as against all 
persons other than the successful contest- 
ant, as if no preference Beak had been 
awarded deesetins ise Uiitneewbese sod eeueoays 

No rights aré acquired under an appli- 
cation to enter land that is at such time 
covered by a railroad indemnity selection 
made in compliance with law........-.-.. 

The right of an actual settler on a tract 
of land embraced within a railroad indem- 
nity selection, who applies to enter, ac- 
companyinug his application with an affi- 
davit of contest against the railroad 
-selection, and thereafter dies before any 
action is taken on his application or con- 
test, desceuds to his heirs, and may be 


619 


185 


perfected by them on the elimination of 


the indemnity selection ......0.....--.0.- 
A second, made under an erroneous di- 
rection of the General Land Office, will 


621 


not be considered, on the intervention of 


an adverse claimant, as a waiver of rights 


secured under the first, that in fact was f 


legal in all respects, and entitled to recog- 
nition at the date of action thereon by the 
General Land Office ....:.. 22.22.00 eee eee 

In the case of a valid, that has been held 
_ for along period without action, the local 
office should give the applicant at. least 
~ thirty days notice in calling upon him to 
appear.and exercise his right of entry.... 

During the pendency of an appeal trom 
the rejection of an application to enter an 


135. 


619 


entry of the lana by a subsequent appli- | 


cant should not be allowed........-...... 
Failure to appeal from the rejection of 
an application to enter does uot defeat the 


150: 


right of tho eet if he is not given 


the requisite notice in writing of the ad: 
verse action, and of his right of. appeal 4 


therefrom .......0-.ecsczecceccccancercees 


bal es 


632 | 


The ruling in Ard ». Brendon, 156 U. S., oe 


537, that the failure of an applicant to ap- 


_ peal from the erroneous rejection of his . 
‘application to enter does not defeat his 


right to the land, had reference to the case 
of a settler whose application under the 


_ settlement laws was erroneously rejected, 


and who continued to reside upon and = 


‘claim the land, and is not applicable to a - 
timber culture Bpemeeuen erroneously re-. 
j jected Oe ee ee ee 


_ Thernling of the United States Supreme 
Court in the Ard-Brandon case that the 


failure of a settler to. appeal from the re- 


jection of his, did not defeat his rights, 
where he remained in the occupancy of 
the Jand, should not be extended to the 


case of a timber culture applicant, espe- 


cially in view of the repeal of the timber 
Oulonre LAW 2c. zesosk eget eke ees ceeesee 

Failure to appeal from the erroneous re- 
jection of, defeats the right of the appli- 
cant, where the adverse application of 
another party intervenes. 
Ard v. Brandon, 156 U. §., 537, cited and 
distinguished ...........0.-----cccecsces 


On the rejection of, for the reason that — 


part of the land is covered by the prior 
entry of another, and failure of the appli- 
cant to appeal therefrom, his subsequent 
contest against the prior entryman will 
not operate to reserve for his benefit the 
land not in conflict. .........2-- ----e.ee: 


TIMBYR CULTURE. 
A. timber culture, for land covered by a 


valid subsisting railroad indemnity selec- | 


tion creates no right that is protected un- 
der the saving clause in the act repealing 
the timber culture law .......--. ese eeteks 


Cancellation. 


See Judgment. 


Certificate. 


The control of the Commissioner of the 


General Land Office, and of the Secretary 


of the Interior, over the title to public 
land dees not cease upon the issuance of 


final, nor does the party to whom such 
certificate issues secure thereby such a 


vested right in fhe land as to preclude 


these officers from correcting, or cancel- 


ing the same for error of law or fact...... 


Cireulars and In structions. 


See Lables of, page XxI. 


Citizenship. 
The act of June 7, 1897, making provi- . 


sion for the recognition of the rights of. 
children born of a marriage between a 


The case of | 


. 86. 


310 


689 


144 


310 


On the ground of abandonment must 
' charge that the absence was not due to 


The right of an actual settler on a trot 


of land embraced within: a railroad in- 


729 


INDEX, .— 
‘ oo. . Page. : Page. 
white man andan Indian woman by blood, military: or natal service during time of 
is inapplicable to the case of a child born war; act of June 16, 1898, and circular of 
- of a half-breed woman and a white man, . Dily- 8) 1808 cewse toe eebet haere iseed, 146 
where such woman is not recognized as a Against a homestead entry for aban- 
member of the tribe, or as having any donment will not lie where the absence of ~~ 
tribal Tights 202200 ee ed ecaroueteses .-- 386] the entryman from the land is due to 
Proof of citizenship on the part of a cor- forest fires, and is excused under the pro- 
poration is made by filing a certified copy visions of the act of January 19,1895.... 694 
of its articles of incorporation; such cer- A charge of abandonment against a 
tificate being made under sea} of the off- homestead entry is not established, where 
cer having custody of the records arlicre the absence shown is subsequent to a 
said articles are recorded - keceaceecueeses . 851 |- period of five years continuous residence 
. ‘| on the tract involved..........------+--+ 308 
Confirmation. . A charge of failure to reside upon and 
See Credit Entry. . cultivate land embraced within a home- 
The commencement of . proceedings stead entry filed prior to the expiration of 
against an entry witbin two years from — six months from the date of said entry is 
date of final receipt defeats the confirma- premature and presents no ground for a- 
tory operation of the proviso to section 7, ViSARIN Br Nioocs edek os eeawdesatieuaes 247 
act of March 3, 1891, whether notice of In the case of a, against an entry made 
such action is given within said period or under the general homestead law by a | 
thereafter ..-.-.--s----+-eeeceesece ieee eee 622 | native born Indian, who has abandoned 
. | . the tribal relation and adopted the cus- 
: Contest. toms of civilized life, it is not necessary 
GENERALLY.” to serve notice of such proceedings upon 
The purpose of the rule requiring an the Indian agent or Commissioner | of 
affidavit of, to be corroborated is to assure ‘npian Affairs. ...-2....2eeceeeee rece eee 502 
the government of the good faith of the os 
contestant, and not that jurisdiction may TIMBER CULTURE. 
be vested in the local officers, that being As against the heirs of a timber culture 
’ obtained by service of notice only.-..... 555 entryman it is necessary to allege and 
- The sufficiency of an.information on "prove the death of the entryman....... Bi 
' . which the local office has issued notice of, 
is not a matter of review in the Depart- c nn eeetnais 
ment,as it is by notice the local office — The departmental rule that the ques- 
secures jurisdiction, and not by virtue of tion of preference right will be_deferred 
. the information on which the citation ‘until an application is made for its exer- 
Saha die caper ieigiug se ae esa wae exe ODS cise, ig not applicable where the record 
The authority of the Land Department clearly discloses that the, is disqualified 
to entertain 4, is not abridged by the fact as an entryman, and that. the disability 
. that the affidavit of, ae filed before the can not be removed during the period 
expiration of the period covered by the accorded for the exercise of said right, or 
charge, if the notice is served after such ~ where the, is estopped from entering the 
DOHOG sees eur see erosieeesanuenseeger aes land as against the adverse chum: of 
Land included in a suspended Indian another party ..-....-..- Saweeeeeeceeneens 30 
allotment is not subject to a, filed subse- Who at the time of initiating contest 
quent to the order of suspension .-...... 554 applies to enter part of the land covered 
HOMESTEAD, by the entry under attack, omitting from 
Against an entry on the pround of pri- his application certain tracts included © 
ority of settlement must fail if it is not within the existing settlement claim of a~ 
. shown that the settler established and third party, and thereafter makes no pro- 
maintained a bona fide residence ..-.... ‘one , 562 test against the occupancy and improve-. 
Will lie against a soldier’s homestead ment of said tracts by such settler, is 
entry on a charge of failure to settle upon estopped, on the successful termination 
- the land and improve the same within six. of his contest, from asserting,as against 
. months from the date of his filing..-.... -» 502 the settler, his preference right’ to enter 
A charge that a second entry under Sald trates. oon sec deste ss eecedcteedioece 80 
secton 13, act’ of March 2, 1889, was’ A settlement claim, on unsurveyed land - 
allowed on 4 showing insufficient under that is subsequently included within the 
~ the departmental regulations does not - desert land entry of another, will defeat 
warrant a hearing, in the ahsence of affirm- the preference right of one who success- 
ative allegations as to the entryman’s fully attacks said entry, if duly asserted 
actual disqualification under the statute. 557 on the survey of the land .......-.-.i..-- 504 


730 


dem nity selection, who applies to enter, 


‘accompanying his application with an - 
affidavit of contest. against- the-railroad. 
selection, -and thereafter dies before any - 
action is taken on his application or con- — 
test, descends'to‘bis heirs, and may be per- © 


fected by them on. the elimination of the 
indemnity selection .....-...-2-.¢s-20+--- 
Against a homestead ye is aot Te- 
quired. to file an application to enter at 
the time of initiating contest, but if he 


does so, and omits therefrom a portion of ; 


the land covered by the entry under 
' attack, a subsequent settler, who, without 
protest on the part of the contestant, 
establishes his residence on the tract so 
omitted, will be protected as against the 
preferred right of the contestant to enter 
alll the land involved in his contest....... 


Credit Emtry.— 
See Bantry. . 
‘Deputy Mineral Surveyor. 
See Land Department. . 
Desert Land. 
See Hntry. 


A desert Jand entry. sdhetid at be 
snowed of land on each side of living — 
water, in the absence of the clearest proof. 


of the desert character of the land..-.--. 
Regulations of September 20, 1898, con- 


cerning the porenon of, by States ........ 


Duress. 
, See Residence. 


Non-compliance with the law will not 


be excused on the ground of intimidation, 


where it is apparent from the conduct of 
the party that the alleged threats did not 


lead him to believe that he was in danger | 


of bodily injury......-- al er che ricerca 
Entry. | 


The rule: permitting the amendment of, 
. is liberally construed by the Department, 
particularly where through ignorance or 
misinformation the entryman is misied as 
to his rights, and no adverse claim has in- 
tervened ..--2------ 221 eee ee cece eet eee eens 
A patent may be surrendered id the 
entry amended to correspond with the ap- 
' plicant’s settlement and occupancy; and 
_ such right of amendment will not be de- 
' feated by an adverse intervening entry 
made with knowledge of the eppucenvs 
occupancy....... Sone de pee oan Bae 


INDEX. 
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An application.to amend an entry by - 


the substitution of certain tracts for others 


included in said entry, does not in itself - 


operate to render said ontry void from 
_. thedate of such application, or release the 
— lands covered thereby from appropriation - 


Where, through a mistake made in the | 


~ 62 


_ description of the lands intended to: be. ‘ 





ae 


. entered, an enteyian fails to secure the 


land selected by him, and a part of the 
lands so: intended to be taken is included 


in the intervening entry of another; he 
may be permitted to amend his entry by — 


substituting for the tracts entered so 
much of the lands intended tobe taken as 


- remains open to entry, and make up the — 
reinainder from aciareey supp pronneyed 


The right. under section 2372 R.S., to 


ainend an entry “‘ where the certificate of — 


the original purchaser has: not been as- 


signed, or his right in any way transfer- ~ 
red,” is not defeated by the entryman’s 


sale‘of the land where he subsequently ac- 
quires title thereto..-.....---...-.------- 
‘The right of a patentee to have his, and 


' patent so amended as ts include land actu- 


ally settled upon and improved, but through 


o mistake omitted from said, and patent, is 
- not defeated by an intervening entry of 


such tract made by one having full knowl- 
edgeof the superior rightsof the patentee. 
Any entryman who fails to respond to a 


rule to show cause why his: entry should 
~ not be canceled, or appeal from such order, 
is not, afterthe cancellation of his entry 
_and the interventiou of an adverse right, 


entitled to a reinstatement on the ground 


~ that he was not notified of the final 1 order 
of cancellation ....2....0...0.. eee ee eeees 


_ Ou the relinquishment of a homanend 


entry, made prior. to the enactment of ~ 
March 2, 1889, a second entry of the same ~ 
tract may be made by the entryman under 


the provisions of section 2 of said act...- 
-A homestead applicant, whose appliea- 


tion made prior to the act of March 2, 1889, 
is erroneously rejected, and who there. 
.. upon appeals, occupies under section 2, of . 
said act, the same status as one who made 
_entry prior to said act; and where said . 
applicant subsequently under a depart- 


mental: decision enters such portion of 


the land originally applied for as is then 


open to entry; reserving all rights under 
the first application, and thereafter relin- 


quishes such entry, he may make a sec- - 


ond entry of the remainder of said lands 


when it becomes subject to such appro- : 
priation Lleiiegnsedetucetieeutoes sede re es 

The fact that an entry is: geen on 
papers executed prior to the time when. 


the land is open to such disposal, is a 
matter as between the entryman and the 
government, where it appears, on issue 


- joined, that tbe entryman, as the prior 


settler, is entitled to make ae of the 
tract WiVOlVed ss. csvosetacedsveceadsesess 

The rule of ainree ation will ok be 
enforced when it will deprive the entry- 
man of his improvements, and tbe. differ- 
ence between the excess and the deficiency 
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237 


. 548 


588 
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305 


is but slight...... Shiantaial egeaeveee senses 78, 805 . 
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‘Made under the credit. system, and for- 

feited for the non-paynient of the full pur- 
chase price of the land, is by-the terms of 
the act of March 31, 1830, reinstated, and 
should go to patent without further pay- 
“.ment, where the amount of three dol- 


lars and a half per acre had been paid 
prior to the passage of said act; and an _ 


adverse entry made subsequent thereto 
_ will not defeat the right to. such patent-- 


Desert Lanp. | 

The present power to supply, by means 
of apump,and fixtures, water in a suffi- 
cient quantity to render the land pro- 
ductive, with due provision made for the 
distribution of the water, may be prop- 
erly accepted as a proper showing in the 


‘“mnatter of irrigation, though at such time 


no crop is planted on the land........---. 

Where the laws of a State permit the 
appropriation of water from navigable 
_ streams for purposes of irrigation, no own- 


_ership of the water taken from such a : 


stream need be shown, only the appro- 
priation thereof, and the ownership of the 
proper means for its distribution over the 
DAT racemes nga ties cee nie oe awa wenen teste 

The Se eiciou of the act of March 3; 
‘1891, amendatory of the act of March 3, 
1877, with respect to the assignment of 
desert land entries; are applicable to an 
entry made under the original act, but 


assigned after the passage of the amenda- 


tory act, and perfected in accordance 
GHELE With os ci dseece ews undiwwedas beet eee 

A desert land entry, canceled for failure 
_tosubmit final proof within the statutory 
life of the entry, will: not be reinstated 
with a view to equitable action, unless it 
appears that the land was reclaimed within 
the statutory period, or within a reason- 
able time thereafter, and sufficient cause 
for the delay is clearly shown .........-.. 

The non-irrigable character ot adjacent 
tracts may be properly considered in deter- 
mining whether a desert land entry is 
within the rule as to contpacticas Sehicesae 


TIMBER CULTURE, 

Irregularly allowed during the pend- 
_eney of a prior adverse application-may be 
permitted to stand, where the rightof such 
‘adverse applicant has been eliminated 
from the case, and the entryman has in 
manifest good faith, and at large expense, 
improved aud.cultivated the land........- 
Equitabic Adjudication. , 
See Entry, Pinal Proof. 


Estoppel. 


. One who fails to assert a astiledientclaid: 


to land in the adverse possession of an- 
other, or object to such adverse oecupancy, 
and permits such occupant to make valu- 
able improvements,on the Jand so held, is 
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estopped from thereafter setting up any 
priority of right on his part as against 
BAI OCCUPANE is oc eiescccceta veeess asa nnn 

An entryman who niecowoie that his 


| entry does not correspond with his appli- 
cation but makes no éffort toward the cor- - 


rection of such mistake, and permits 
another without objection, or notice of 
any claim on his part, to go upon and 
improve the tract omitted from his entry, 
will not thereafter be heard to assert any 
right under his original application as 


against such adverse claimant ........--. 


Evidence, 
Where in granting an application -for a 
- hearing the Commissioner of the General - . 
Land Office expressly piaces the burden of: 


proof upon one of the parties, that direc- 
tion is binding upon the local office, and 
they can not depart therefrom in the 
absence of a modification thereof by the 
COMMISSIONGH a's issk sees ds ccecncewneesen 

Testimony with respect toa charge not 
specified in the notice of contest is inadmis- 
sible and irrelevant, and on objection 
thereto should not be cousidered. ........ 

The fact that the witnesses are not 
sworn before examination does not vitiate 


the trial, where after examination they 


subscribe to their depositions and are 
sworn thereto ..-----.---..-06- sudaletawtants 

Absence of local officers from hearing 
while witnesses are testifying does not 
affect, where there is no vacancy in the 


office of register or receiver, and the wit- . 


nesses are sworn by one of said officers, 
and both ofthem examine the testimony, 
and render joint decision thereon.-..-.... 


Fees. 


In making selections ‘ince the act of 
June 21, 1898, the, required by law to be 
paid to the register and receiver should 
be paid by the Territory, and not from 
the appropriation made in section 11, of 
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Final Proof. 


see Payment. 
Where a homesteader dies prior to the 
submission of, his entry should not be 


canceled for failure to submit said proof 


without notice to the widow; and if so 
canceled, the intervening entry of an- 
other, made with actual notice of the 
widow’s claim, will not defeat her right to 
DONOR. ves dvecne ee bop aersee eee Ses 


The act of May 26, 1890, authorizing, to 


be taken before commissioners. of the 
United States circuit courts designates a 
new officer for such purpose, but does 
not change existing regulations as to the 


place of taking such proofs.-.-..--..-.--- 


572 


- 677 


132 
An entry may be referred to the board 


of equitable adjndication where it appears 
that the entryman has in good faith com- 


Page. 


plied with the law, but through no fault | 


of his executed his, before a commissioner 


outside of the county in which the land is » | 


SitUateltesi keer cenassete te nee er ee 


TIMBER: CULTURE. 
The requirement that a timber culture 
-entryman on the submission of, shall show 
compliance with the law by the testimony 
of two witnesses is statutory, and can not 


517 


be waived; nor is the entry susceptible of . - 


equitable confirmation in the absence of 
such testimony Velen ee ee ey oy eer 


Forest Lands. 
See Reservation. 


Hiomestead. — 
See Oklahoma Lands. 
Land embraced within the use and occu- 


476 | 


pancy of Indians is not suhject to home-— 


S1020 BULLY cccecescccseads bbs ees e eee cis 

On the death of a homesteader, who has 
earned title io the land, the right to sub- 
mit final proof and obtain patent js in the 
widow and notin the heirs.............-. 

On the death of a homestead entryman, 
leaving minor heirs, the wife haying pre- 
viously died, such heirs are entitled to 
patent, on proof of compliance with law 
on the part of the entryman up to the 
time of his death, the fact of minority at 
such time, and the death of both parents. 

On the application of one claiming as 
the widow of a deceased homesteader to 
make cash entry, the fact of marriage may 
be established by evidence of co-habita- 
tion and repute, it appearing that the stat- 
ute invoked as against such marriage 
contains no words of nullity.-......-.... 

The right of a homesteader, who after 
settlement and entry is appointed regis- 
‘ ter, to perfect title to the land ‘‘ under the 
preemption laws,” as provided iu section 
2287 R.S., is not defeated bythe repeal of 


102 


572 


596 


294 


_ the preemption statutes, for said phrase | 


as used in such section is not limited in its 


meaning to the preemption law as such, 
but used to indicate a preferred right of 


purchase Similar to that conferred by the 


pre-emption law... 2...----0--e-nenceeewes 
A homestéad settler who makes entry 


444 


of a part of the land embraced in his set-. 


‘tlement claim thereby abandons said clan 
as to the romainder ...-.... is saeiatac eens 


134 | 


' A homestead entry made when the land . 
. embraced therein is covered by a ‘small 
holding” claim, duly filed with the sur- - 


veyor general and‘on which proof is sub- 


sequently submitted, is invalid and must: 


be canceled 
Itis nota violation of. the ‘acts of May 


ee ee ee ee ee eo | 


278. 


2,1890, or March 3, 1891, for the owner of _ 


_ INDEX. 


one hundred and sixty acres or more, to _ 


dispose of such part of said land as will 


Page. 


enable him to make the oath required of © 


homestead applicants under the law and 


‘departmental regulations, provided the 


sale is final and made in good faith......- 
‘The disqualification under the home- 


546 


stead law arising from the ownership of: » 


land is determined by.the statutory pro- 


visions existing at the date of the entry, 


- and not at final proof.....2.......--0.e00- 


The priority of a settlement right as 


647 


against an existing homestead entry is 


forfeited, where the settler subsequently, 
through the acquired ownersbip of other 


land, beeomes disqualified as a claimant 
under the homestead law 


ee ee | 


ADDITIONAL. 


702 


A homestead entry for one hundred and 


sixty acres, made in good faith by one who 
has theretofore perfected title under a 


homestead entry for cighty acres, may 


stand intact as tothe eighty acres on which 
the improvements are situated, where it 


‘appears that the entryman is entitled to 


take that amount as an additional entry 


. under section 6, act of March 2, 1889..... 


A homesteader-who, prior to the act of 
March 2, 1889, through ignorance and mis- 
take transmutes a pre-emption filing for 
eighty acres to a homestead entry aud 
perfects the same, and then makes home- 


_ stead entry for one hundred and sixty 


acres, not knowing that he had prior 
thereto exhausted his. homestead right, 
may be permitted, under the subsequent 
provisions of said act, to relinquish eighty 
acres of the land covered. by said entry, 
and take the remainder under section 6 of 
BAId BOG occ iselentt Seneceesawecensace 

A. homesteader who has perfected an 
entry for eighty acres and thereafter 
makes entry for a tract of one hundred 
and sixty, may be permitted, on relin- 
quishment of eighty acres, to retain the 
remainder, where had faith is not shown, 


and it appears that under section 6, act of 
-Mareh 2, 1889, he is entitled to make an 
_ additioual entry-of such amount; and the 


right to thus amend his entry will not be 
defeated by a contest charging the inva- 


lidity of said entry as an entir oye: eeaaphue . 


_. COMMUTATION. . 


See Indian Lands. 
SOLDIERS. 


346 


139 


586 


While a homestead. declaratory state- . 


ment is no bar to the allowance of an ad- 


verse entry, such entry is however made 


_ subject to the subsequent assertion of 
. tights under said declaratory statement, 


and if entry i is made thereunder, theinter- 
vening adverse entry is excluded hy op- 


eration of le Wekcusts ee irgnetes gaaMtieieialo re 
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A homesteader aiiot files a ‘soldier’ s de-— 
claratory statement thereby waives any 
prior settlement he may have made on 
the tract embraced in his filing, and can 
not thereafter take advantage of such set- 
- tlement as against an intervening adverse 
Claimant j.1d.sehicaieves cect otaredeveed 

‘Where one who files a soldier’ hone. 
stead declaratory statement is also the 
prior settler, he may, at his election, make 


such settlement the basis of his right to 


the land by making application for the 
Tight of entry under the act of May 14, 
- 1880, or he may permit the time fixed by 
said statute to expire and then make en- 


try under his declaratory statement. In-. 


the former case his right relates back to 
the date of settlement, and in the latter 
to the date of filing declaratory state- 


INDEX. 


page, 


SPN tes seks Gules woe eah esau e scat aie. 532, 598 


On the allowance of a homestead entry, 
- based on a prior declaratory statement, 
where there is an intervening adverse en- 
try of record, the local office should at 
once advise the intervening entryman of 
such action, and give him opportunity to 
assert whatever rights he Mey have in 


THO PLEMISES so erasicwec sete cadet ensue %, 
A soldier’s homestead deslartony state- 
inent does not segregate the land covered | 


thereby, and is therefore not subject to 
contest, hence the proper method of as- 
serting a settlement claim adverse thereto 
is by application to-make entry within 
the statutory period after settlement ee 


SOLDIER'S. ADDITIONAL. 

The practice of certifying soldiers’ ad- 
ditional rights was discontinued by de- 
partmental order of February 18, 1883, 
except as to applications filed prior to 


March 16, 1883, and where an application - 


s0 pending is subsequently denied: by — 
- final departmental action, and the soldier 
exercises his right in person, a.certificate 
of such right thereafter issued by the 


Commissioner of the General Land Office,.  * 


and recertified for the benefit of an as- 
. signee, confers no right, not otherwise ex- 


isting, on said assignee or those claiming - 


under him...... Heussueee sees se coke etc lwas 

The claim of an alleged assignee of a 
soldier's additional right cannot be recog- 
nized, where the soldier has in person: ex- 
ercised the right, if it is not clearly shown 
that the soldier, before making said entry, 
had in fact assigned his additional right, 
"and that the government was charged 
with notice of such assignment prior to 
the allowance of said entry .....-..-.-... 

The act of August 18, 1894, is limited in 


its operation to certificates of rightissued. | 


prior to its passage, and to entries made 
with certificates so issued..-.....--..+... 

‘Whether a deed conveying land shied 
on a certificate of @ soldier’s additional 


homestead right is in fact an absolute con- | 


veyance, or only intended as a mortgage. 


733 


it will be treated by the Land Department. 


as giving the grantee the status of an as- 


signee entitled under the act of August 
18, 1894, to receive patent in hisown name, . 


leaving to the courts the determination of 
any right that may be asserted on behalf 
of parties claiming an interest in the land 
cu the ground that said conveyance was 
in fact intended as a mortgage ..-.....-.-- 


Indemnity. 


See Railroad Grant; School Lands, . 


Emdinm. 


See Contest, Sub. title HTomestead. 


Indian Lands. 


Sale of ceded Chippewa pine lands; reg- 
ulations of June 14, 1898......... cm re euies 
' Rules and regulations of August11, 1898, 


under the act of July 1, 1898, authorizing 


the sale of timber on.the portion of the 


‘527 


188 


Colville Indian reservation, vacated by. 


the act of July 1, 1892 (27 Stat., 62).....-. 
Logging regulatioris of August 26, 1898, 
to govern logging by Indians on the ceded 


' Chippewa Reservations, Minnesota, under 


the. provisions of the act of Congress ap- 
proved June 7, 1897.....-.---...+-. icici 
Land embraced within the use and oc- 
‘cupancy of Indians is not subject to home- 
Slead ONUY ace snc ceva temasneeteadeue te ‘ 
On the commutation of a homestead en- 


public domain under the act of March 2, 


366: 


353, 724 


102 —- 


try of Sioux Indian lands, restored to the - 


1889, the entryman must pay the minimum | 


price for the land, in addition to the pay- 
ments required under said act of 1889.... 

On the commutation of a homestead en- 
try of Sioux Indian lands, restored to the 
public domain under the act of March 2, 
1889, the entryman must pay the minimum 


price of the land, in addition to the pay- 


72 


ments required under said act, and this is | 


true whether said lands are situated in 
South Dakota or Nebraska.........------ 

By the joint resolution of May 27, 1898, 
all public lands formerly within Mille Lac 
Indian reservation are declared open to 
entry under the settlement laws ......... . 

Ute Indian land subject to disposal un- 


395. 


526 


der: the. restrictions of: section 8, act of ~ 


June 15, 1880, can not be soldas an isolated 
tract under section 2455, R.8.,as amended 
by the act of February 26, 1895.--......... 

_ Theact of February 18, 1888, and the acts 


45 


amendatory thereof provided for a right of 


' way over Indian lands then held under 


tribal oceupancy, or under the laws and 
usages of the Indian nations or tribes, on 
just compensation to the Indians there- 


-for;. but the provisions so made are inap- 


plicable to lands now held under individ- 


~~ ual allotments, and confer no right of way 
privileges as to lands thus held.-......-.. 
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article 6 of the agreement ratified May 1, 


1888, became fixed on the ratification of | 


said agreement, and the subsequent res- 
ervation, as a hay reserve, of lands sur- 
rounding those settled upon by members 
of a tribe.signing said agreement, will not 
affect rights so protected ......--+----+--+ 
_ Land included in a suspended Indian 

allotment is not vpen to purchase under 


7 ‘Page. 
| The elutes of persons protectéd under | 


the timber land Jaw; -nor will a contest. 


against said allotment, filed subsequent to 


the order of suspension, be entertained... 
The rule announced inthe case of 
Adama v. George, 24 L. D., 424, that the 


action of the office of Indian Affairs on — 


allotments is conclusive, so far as the Gen- 
eral Land Office is concerned, as to the 
right of the Indian, is an administrative 


regulation as between the Office of Indian . 


Affairs and the General Land Office, but 
does not limit the authority of the Depart- 
ment to see that.the lands are properly 
disposed of, and that the allotments are 
properly allowed...--.-..-- eeticana ageless 
When an Indian allottee has relin- 


quished his allotment, and his relinquish- 


ment has: been accepted by the Depart- 


ment, applications to enter the land so re- ; 
leased may be received and allowed, upon: . 
the Indian surrendering possession and . 


- occupancy of the land-.....-- Pee Mae 


An order of: the. Department accepting 


‘the relinguishment of an Indian allotment 
- takes effect as of the date. thereof, and the 
4 land. released thereby. from appropriation 


becomes subject to entry as of .such date, . 
without regard. to the time when such. 


- order-is noted of record in the:local office. 


A relinquishment of a Crow Indian allot- - 
ment under the agreement of December | 


BBA 


603 


150 © 


8, 1890, is not effective until approved by | 


‘the Interior Department; but an entry of 
the land se relinquished prior to such 


; approval, while irregular, is not invalid, 
and will not be canceled. where the relin- — > 
805 


quishment is subsequently approved. .-.. 
‘Under the act of March 3, 1885, provid- 


ing for the allotment of Umatilla lands, — 
the.laws of the State of Oregon, fromthe . 


-time.of the issuance of the trust patents, 
- determine questions of descent in -the 
— event‘of an allottee’s death; and. by such 


laws the husband of a.deceased allottes is_ 
entitled to an estate by oualesy. in the 


allotted lants <cestexccsc cas cag steele. 


The allotments made .to the. Omaha. 


Indians under section 6, act of August 7, 
1882, are freehold estates that descend 


according to the statutes of Nebraska; _ 
-so that on the death of the allottee his. 


children take subject tothe widow's right 
of dower, and on the death of such chil- 
dren, witbout issue, the whole estate of 
the allotiee goes. to the widow absolutely 
if she is the mother of such children..... 


812. 


399 


section 2455, R. S., 
sale of, requires ‘‘at least: thirty days 
notice” prior to such sale, and the publi- 
cation of such notice for five succesive - 


eae 


Instructions and Ci remlar Se 


See £ ables of, page: XXII. 


Island. 


See Accretion; Survey. 
The jurisdiction , of the Land Depart- 


ment over a tract of public land, ‘properly | 
' surveyed as an island, is not affected by 
the fact that subsequently said land, in 
: consequence. of a change in the channel 


of the river in which ‘At was situated, 
ceases to be an island .............-- sense 


isolated. Tract. 


The act of February 26, 1895, amending 
with respect to the 


weeks in a weekly newspaper is due com- 
pliance with said statutory requirement, 
and the regulations thereunder, where the 

sale takes. place ay days after the first 
publication Fee aise ctaain ee here wieinie weie ne 


47 


617 


Where the survey of an island is ordered 


prior to the amendment of section 2455, 
R.§., and it is directed in such decision 


that: after survey the island shall be. 
~ sold.as an, put no action is taken on such 
~ direction until after such amendment, the 
land so surveyed-can not be thus disposed 


of until the lapse of three years after sur- 


vey, ib being in the meantime subject to 
~ homestead. entry Sonieerua eae enencneds 


The words » “ entered, filed upon, or 


sold,” as used in the act of February 26, 
1895, amendatory of section 2455, R. S., 


refer to an entry, filing, or sale, which has 
been a subsisting entry, filing, or sale, for 
the period of three years, and are not 


499 


applicable to a pre-emption filing thathad 


expired prior to. the time when applica- 
tion was made to have the adjacent sub-. 


- division sold as an isolated tract .......-. 


Ute Indian land. subject to disposal 


under the restrictions of section 3, act of - 


June 15, 1880, can not be sold as an, under 
section 2455, R. 8 
of February 26, 1895 aisisas piiseleewcueuas. 


gs udg memt. 


On failure -to appeal, after due notice of 
a decision ofthe General Land Office hold- 


-ing any entry for cancellation, the judg- 


ment becomes final, and the land is.there- 


after open to entry by the first legal | 
MPPHCAN Gs. 252 sos dee cesecasestwee soe ener 


A wwrisdi ction. 


: When it-clearly appears that ina depart- 


| mental lecision pr ejudicial mistakes have 
‘been made, it-is-the duty of the Secretary 


of the Interior, whether he is the same 


person who decided the case originally, 


or his successor in office, to reopen said 
case and correct such manifest error, if 


.. ag amended by the act. 


619. 


An agriculiural: entry of land returned 
as of the character subjeet.to such entry, 
and shown to be such ‘by the final proof, 


privilege of the applicant to see that in 
such publication there is due compliance 
with respect. to all essential requirements. 4 


735° 


Page. 


- 67 


95. 


327 
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INDEX. 
Page. : 
the Government ‘still retains -the legal ‘| is not-affected by a subsequent survey in 
ail eee ee Bat desu sepiian io wee eras 1} which the land is returned -as mineral i in 
When questions. once passed upon by the character.-...... ine eeetnewedsees aaa 
Department are again presented to the The return .of the survey or- general. ‘28 
General Land Office in reliance upon deci- to the character of land constitutes but.a 
sions of the supreme court subsequently ‘small element of consideration when the 
rendered, and apparently opposed to the question as to the true character of: the 
departmental action, the Land Ofiice land is at issue........ ee Piieadoass 
should make report to the Department Land containing a deposit of “gypsum 
- with such recommendation in the :prem- | cement, and more valuable on aceount.of 
'. jises as may be deemed advisable. --..---. -« 481 | such mineral than for agriculture, is not 
The control of the Commissioner.of the .° subject. to agricrltural entry.-..-.---.--- 
General Land Office, and of the Secretary Guano is a.mineral, and lands: valuable 
of the Interior, over the title to puhlic for deposits of guano are mineral lands 
land does not cease upon the issuance. of within the meaning of the mining and 
‘final certificate; nor does the party to | other laws of the United States, -and 
whom such certificate issues secure there- hence not subject to selection by the State 
by such a vested right in the land as to ‘under section 8, act of July 16, 1894...... 
preclude these officers from.correcting, or The finding of a federal court of com- 
‘canceling the same for error of law or ; petent jurisdiction, in a suit to recover 
LAGU See redereesous isdeaeherunw a needabeween 716 possession between a mineral claimant 
and one claiming under a certification to 
Land Department. the State, that the land in fact was of 
The fact that neither of the local officers known mineral character and appropri- 
is present while the witnesses aretestifying ated as snch at date of selection, though 
in a hearing liad before them, does -not not conclusive pon the United States, 
affect the regularity of such proceedings, ' may, in the absence of objection, be ac- 
where there is no vacancy at such time in cepted, if final aB determining the char- 
the office of either register or receiver, and acter of the land and its status under the. 
the witnesses are sworn by one of said State selection .......-.--.e-.euceseececes 
officers and both of them subsequently The right-and title. of a purchaser under 
examine the testimony and render joint the pre-emption law is not affected by the | 
decision thereon.-......-.--.-.- meee w nee ees 425 discovery of mineral suhsequent to the 
A vacancy in the office of receiver does _ date of his entry and final .certificate; 
not prevent filing an answer under a rule “such right and title must be determined 
to show cause why an entry should not by the known character of the land at-the 
be canceled; final action however on such time of the entry, hence, evidence of a 
matter being held in abeyance until the discovery subsequent thereto, is not 
vacancy is filled........ tence nena enneees ' -547 | admissible in support.of:a charge that 
The discretion of survayors- -general in the land is not subject to agricultural 
the matter-of appointing deputy mineral GUL cite osu eaneetewalimcndeeetuuad scents 
surveyors will not be interfered-with by . 
the Department, unless. good cause for Mining Claim, 
such action is ShOWN..-..--.-++--.- pease Proof.of citizenship on the part of a cor. © 
poration is made by filing a certified copy 
Marriage. of its articles of incorporation; .such cer- 
See Homestead. tificate being made-under seal of the offi- 
TWeikisite, cer ‘having custody.of the records where 
See Mining Claim. said articles are recorded. -.-.....--ss0-.- 
An applicant for mineral patent who 
Mineral Lands. excludes or omits from his application: 
The.allowance of an entry on final spool ground, the right tothe possession of which 
regularly submitted, in whieh the charac- “has been regularly and judicially deter- — 
ter of the land is duly.shown, determines mined in his favor,-and for which he can 
such matter by a higher. quality of evi- obtain patent without-emhracing it in 
dence than that afforded by a surveyor’s - such application, does not by such excln- 
return, and thereafter anyone attacking sion or omission invalidate or waive any 
such entry must assume the burden -of claim. or right which he would otherwise 
establishing such illegality or irregularity have .... wn onan es can ane scenes svenneesenene 
inthe procurement or allowance of the The-publication of the notice of applica- 
. entry as will defeat thet issuance of ae tion is under the direction and supervision 
 POWOBBOM crSoueese oc 5 fa wie hang e tew cette of the register; but it is the duty and . 
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In determining the sufficiency of the 
_ published notice of an application for min- 
eral patent the notice must be taken as a 


INDEX. 


Page. 


whole, and if when so considered the situa- . 


tion of the applicant’s claim on the ground 
is designated with substantial accuracy, 
the notice must be held sufficient ....._.. 

The failure of an applicant for mineral 


104 


patent to mention in his posted and pub- 


lished notices the names of adjoining 


: claims, as shown by the field notes and © 


‘plat of the official survey of the applicant’s 

claim, is a fatal defect, and requires new 
notice of application -.----.-- See eee 
A junior lode location is not invalidated 


56 


by the fact that its end lines and corners 


are laid within or upon the surface of a 
valid senior location..... ua eee nweneees 
A charge that the discovery shaft of a, 


105 


was sunk on ground embraced within a . 


prior valid subsisting location will not be 


heard, where in judicial proceedings the 
jand including the discovery shaft has — 
been awarded to the SpPleANh c.eceesvse 


Questions as to the fact of mineral dis- 
covery, or as to compliance with law in 
_ the matter of the statutory expenditure 


40 


required as a prerequisite to the issuance | 


' of mineral patent, afford a proper basis 
for a hearing, on due showing made by 
way of protest filed after tHe allowance 
"Of THE-SHITY yc sees let eno need eieees rey 
Where an applicant for. mineral satenk 


396 


permits a junior adverse applicant to in- 


elude in his claim the land emhracing the 


discovery on which such earlier claim 


' rests, under an agreemeet that the land in 
conflict will be deeded to the holder of 


-gaid claim on securing title thereto, said 
action will not be held to work such aloss ° 


of the discovery on the part of the prior 


applicant as will defeat his entire location, - 
it appearing that said agreement has been 
carried into effect, that said applicant has __ 


at all times been in possession of the 


‘ground in question, and that said dis- | 
covery and improvements were nub made ~ 


the basis on which patent was secured 
under the junior location . 


ss=se@ eer ere ese eee 


Under section 2325, R.S., an application 


for a mineral patent is not limited to a 


single claim, but may embrace ‘‘any land | 


claimed and located for valuable deposits,” 


otherwisespoken of as ‘the claim orclaims | 
in common;” but a fair construction of | 


the word ‘ claim, ” ag used in said section 


in connection with the stated expenditure - 
required as a prerequisite to patent, and | 


as generally used in the: mining Jaws, re- 
quires that where more than one claim is 


included in the application the expendi- ‘ 


ture must equal five hundred dollars for ~ 


each claim 


ee 


Mining work done on one claim for 


the benefit of that and. other adjoining 


copy of tho judgment roll 


91 f° 


: es, ee | Page, 
claims may be credited to the adjoining 


claims as well as to the claim on which - 


_the work is actually done, but the fact | 
i that such work has been done, and its re- 


lation to the claim for which patent is — 


asked, must be fully shown ...-.-....---- 


ook 


In case of a relinquishment of part of 
the land covered by a mineral application, — 


pending publication, the better practice 
requires the register to withdraw and cor- 


. rect the notice, and.commence anew the 
' .publication thereof; but failure so to do 


can not afiect the force and validity of 


- the relinguishment, or impair. the notice, 


for, as to the land relinquished the notice 
is mere surplusage, being limited to the 
application as amended by the relinquish- 
ment. 

‘Where a mineral applicant during the 
period of publication, and prior to .the 


filing of any adverse claim, relinquishes 
part of the land covered by his location, 
gach relinquishment runs to the United 


States, though | in terms made for the 
benefit of another claimant, and operates 


Ce ee ee ee ee | 
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to withdraw from the pending applica. — 


tion the land so relinquished, and no 
rights can thereafter be secured as to the 


ings against said application jrdsa tetas 
A protest filed as the basis of udverse 


notifies the mineral applicant of the 


alleged adverse right, meets the require- 


| ‘land so withdrawn by adverse proceed- © 


369 


| proceedings which clearly and definitely © 


. nature, boundaries, and extent of the 


ment of the statute as to the showing © 


required in the local office on the part ofan 


adverse claimant, and should be accepted 


for such purpose, even though it may — 
not meet all the requirements of the min- . 


ing regulations. .2.. 65. 2Siceeses ses ancie te 


358 © 


A protestant who. fails to assert his - 


alleged adverse interest in the manner 


: ‘provided by the statute, can not, after 


the allowance of. the entry, and in the 


absence of an allegation of want of notice ©. 


_ of the application for patent, be heard in 
‘support of such claimed adverse rights - ae 


It is not necessary for one who has 
prosecuted an adverse claim to a favor- 
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‘able judgment to make an original appli- . 
cation for patent for the ground included 


in such judgment, for under section 2326. 


R. S., said: ground can be patented on a 


‘A charge that the discovery on which a 
mineral application rests is upon eround 


tion raises an issue that must be settled 


- in the courts, under the proper statutory 
adverse proceeding, and on failure to so 
. present. such charge it can not be enter- 
tained by way of protest against the issu- . 
ance of PAbEME 6.22. ewncseacccssenaccncens 
A protest alleging the absence of a valid 


375 


-‘eovered by a prior valid subsisting loca-_ 


194 


Aincoverse on the see of the mineral appli- 


cant presenis no sufficient ground for . 


action, where prior thereto, by final judi- 
cial determination in adverse proceedings, 


the land embracing the claimed discovery — 


& -of the applicant was awarded to him....- 


Amineral entry irregularly allowed dur-. 
ing the pendency of adverse proceedings - 
- will not. be canceled for such irregularity, . 
where, subsequently thereto, the adverse - 
is dismissed, leaving the applicant in the — 
- same status as though 1 no adverse claim 


had been filed -. ene ee ne nena ew cewe en nnss 


regulations, or to do the annual assess- 
- Inent work, subjects a mining claim to 
. relocation before entry, but constitutes 
no grouud for the cancellation of the 


entry, in the absence of an adverse claim — 
legally HOBErTOO svenwecerwenaceocaweneacas ef 
A protest against proceedings on @ min- 
eral application does not warrant a hear- 
ing, if the allegatious therein, and corrob- 
oration thereof, rest on information and — 


belief only 


ee rete ewe we ee ewe ee eae 


PLACER. 


Land chiefly + valuable for the pnilding | 


stone found thereiu is subject to location 
and occupation under the mining laws... 

One discovery of mineral is ‘a sufticient 
basis for a placer location of one hundred 
and sixty aeres by an association ; ‘but if 


it is subsequently shown that any area 


of such claim, amounting toa legal sub- 
division, does not coutain, oris not valu- 


- able for mineral, such land must be 


‘excluded, from the entry...--.------.----. 
‘A deed to the State of a part of the land 
embraced in a placer entry makes an 
amended survey of the mining claim 
‘necessary prior to the issuance of a pene 
thereon 
W hen it is duly ‘aneriadaod that 2 ede. 
alleged to have been known to exist within 
the boundaries of a placer claim at the 
date of application for patent therefor, was 


~ not known toso exist. it must be held that 


the title of the United States tosuch lode 
passed under the patent, and that the 


jurisdiction of the Land Department was © 


: thereby POTIONS, Seas tarseeaneeeys 


oo. placer entry based on an application 
that does not disclose the existence of any 


INDEX. 


Page, 


105 


396 


40 


680 


129 


121 


661 


known lode within the limits of the placer, — 


or assert a possessory right to any such 


lode, and allowed without adverse action — 


on the part of lode claimants, should pass 


to patent so far as tbe rights of snch 
‘claimants are concerned; but the patent 
0 issued will not prevent subsequent de- 
-partmental inquiry to determine whether 


a known lode existed within said placer hfe 
at date of application, or the issnance of _ 


_ patent therefor if so found to exist.-.... ake 
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aon | 
A failure to comply with local laws and 


BT 


Page, . 


Min. SITE. 


An application for entry and sitet. 


that embraces a lode claim and millsite, 
can not. be allowed as to the millsite, if 


’ copies of the plat and notice of aupnoeon 
are not pasted thereon: naciee does ceeGaneees 


N otice. 


See Practice. oo 


Offering. 


Circular of J une 10, 1808, mee the aot 
of May 18, 1898, abolishing. the distinction 


between offered and unoffered lands. -. ste 
Circular of June 10, 1898, as: to’ lands in © 
SMEISSOUTE cue et tcepmeetan oedeatss boa euue 


Oklahoma Lands.. — 
Advantage gained by repeatedly passing 
‘through the territory on a railroad train 
during the. prohibited period, such trips — 
being for the purpose of locating a de- 
sirable tract, operates to disqualify the | 
ONUTYMAN ... 22. ene eee eee een ence ceceee 


The preferred right of entry of lands in 
the Public Land Strip accorded all actual 


and bona fide settlers upon and occupants 
of said lands by section 18, act of May 2, | 
1890, extends only +0. persons occupying’ — 

such status at the date of the passage of 


said act, and who thereafter make entry 
within a reasonable time, and show due 
compliance with law..-..-.--...--+-+---+ 
_ One who at the hour of opening is within 
the Territory, cngaged by authority in the 
survey of a townsite, is. disqualified by 


‘such presence from making tbe run on 
the day of opening, but not necessarily 


disqualified from thereafter entering lands 
in said Territory, if by such presence 


therein he secured no advantage over 


‘The right to make entry of lands ob- 
taiued from the Muscogee or Creek In- 


dians, as provided in the first proviso to - 
section 13, act of March 2, 1889, does not 
extend to one who has failed to secure 


title to a partieular tract under the home- 
stead law, if such person has secured title 


_ to other land under said law; but the 
right to make entry under said section | 
‘does include one who has made an entry 


under the. commutation provisions of the 
homestead TOW ast St hewoesosteacse teen neeee 
- One who on the day of opening is on a 


railroad right of way in Oklahoma, and 
makes the race for land therefrom, is dis-_ 
'. qualified as a settler by such presence in 
Said, Territory. os.cc session oe te keetccceas: 


One who employs another to enter the 
territory prior to the honr of opening, 


with the view to securing an advantage 


over others, is thereby disqualified as an 


person so employ ed. sirelecae tee Moe taltes 


373 


67 


68 


14 


3 


271 


300. 


438. 


. entryman, though it may not appear that 
he settled. on the tract oceupicd by the 


738. ° 


Page. : 
A anal écridoue for one hundred and 


sixty acres invests the holder with a fee 


simple title thereto, and, under the pro- . 


visions of section 20, act of May 2, 1890, 


operates to disqualify him aga homestead ee ae 
702 
Prior. to. the enactment of May 2, 2, 1890, a4 
the ownership of other land was not a. - 
limitation upon the right « OF. Monee 
_ entry in Oklahoma. ......-....e.ee seuss ie 


claimant win ele rciiceee bo cu Seeeieuaet 


The disqualification of a homesteads 7 


: claimant in Oklahoma, arising from ‘the 
ownership of other land, ‘is limited’ to 


- ownership in fee simple, and does not 
-. extend to a legal title held in trust. for 


the benefit of another. wanna eee womensenas 


‘Patent. 


705 


A protest against the delivery of a,regu- — - 


larly issued on a confirméd private land. : 


claim, filed by one who alleges an adverse. | 


interest in the land covered by said pat- 
- ent, presents no question within the juris- 
diction of the Department, if-no equities 
are shown by the protestant that warrant 
the Department i in advising suit to vacate 
' the patent......... Peminebieteucacte suomi. 

The right of a patentee. to have his 
entry and, so amended as to include land 
actually settled npon and improved, but 
through mistake omitted from said entry 
and patent, is not defeated by an inter- 


veping entry of such tract made by one. — 


having full knowledge of the SupaTir 

rights of the patentoe.....----...5....06- 
‘Where it appears that a tract of nad has 
been duly bought and paid for according 
to law, and patent therefor has been with- 
held, through error of the .government, 
for along term of years, itis the duty of 
the Department on the discovery of such 


error to issue patent, irrespective of the: 


manner in which such mONtSE is brought 
to its attention......----. 22. -e- ee eee ee 
Which by its terms discloses the fact. of 


iis issue on a Chippewa half breed scrip - 
’ location outside of ceded territory is void- 


_ on its face, an absolute nullity, and does 
not operate to pass the title to the land 
covered thereby out of the United States, 
‘or deprive the Land Department of its 
jurisdiction over said land...--.-..-...-+ 


Ts void on its face not only when fatally. 


127 


937 


- B41 


482 


defective by its own terms, butalso, when-" . ~ 


ever its invalidity appears by reference to- 
any matter of which judicial notice may _ 
_ be taken, such as public statutes or trea-. 


_ ties; and such a patent is entirely null, 
conveys no title, and has. no operative 


effect requiring resort toa court i of equity . 

for its avoidance ...+--. 2. - eee eres eee es 
The certification to the State of Nevada : 

_ of a tract of land selected under the grant — 


492, 


of June 16, 1880,. but of known mineral gh 


character and appropriated as such -at — 


a ‘accordinos” with _ official. 
to pay for tlie publication ‘of. final proof 
_ notice, is a, to such receiver as a public - 
' Officer of -the United States; and if the 
register, acting under 
| . thereafter causes said publication to be 
‘made, his action constitutes an nudertial- : 





TINDER. 


If a homesteader. dica, before hei is enti- 


‘led to.a final certificate, his widow suc- 
: ceeds to the homestead right, and may 
: submit. final proof and receive, in her. 
- own name; and a, issued in the. name of 

the honiestaader, on proof so made, is in 

" violation of law, and no bar to. the i issuance 

of, in the name. or the widow... pateicaxes ce ay 


Payme int. : 


Money: deposited with the receiver, in 
instructions, 


said instruction 8, 


ing on the part of the government to pay 
for such service to the extent of the de- 


posit made therefor .......--...62-5----5, 


Practice, 


GENERALLY. 
When a case is ready for consideration 
under the rules of, it may he advanced on 


the docket. without notice to either party. | 


A vacancy in the office of receiver does 


not prevent filing an answer under a rule: 
40 sbow cause why an entry should not be 
canceled; final action however on such. 


matter being held in abeyance. until the 
vaeancy is filled....-....1-.... ene ee ene 

Where a motion to dismiss, on account 
of the insufficiency of the evidence, is sus- 
tained by the local officers, the entry 
should not thereafter be canceled without 


~ - according the defendané an opportunity to. 
submit evidence; and this rule must be 
observed whether the motion raises a ques- 
tion of law, or one of PG base ava w dius: aes 


APPEAL. 


The fact that an, is accompanied by a 


petition for a rehearing, as an alternative 


. vemedy, or that such a petition is sub- 
sequently filed, is no eround for holding 


that the appellant has thereby waived any 


~ right under his, in the absence OL 2 an ex- 
“press waiver.on his part ..---..---.5-+--+ 


In the case of, from the local. ofiice the 


Rules of Practice make uo specific pro- 
- vision as to the mauner in which notice 
_ of appeal shall be served, or how proof of 


such service shall be made; and, in the 


absence of such provision, notice givenin | 
the manner required by. the acs courts 
will be held Co Sto aaeet eee © 


CONTINUANCE. 


a a Page. 

date of selection, is null and void and” =: * 
_.congequently no bar te the subsequent 
dhs Tecognition of rights asserted tinder the ee 
Inining laws....... pada wwwhdha eiedie seal eee 


326: 


671 


304 
632 


BAT 


62. 


654 


142. 


Where the defendant objectstothe proof —— 


_of the service of notice, and'said proof is 


INDEX. 


Page 


aresien amended to conform with the 


ct of service, and the defendant then 


asks for a, action on such requestis within. 
the sound discretion of the local otlice, and 
_ will not be disturbed if an abuse of such 


discretion is not shown ..-...-- eteatenee 


HEARING. . 


. Ordered on special agent's report; regu- | 

lations of July 16, 1898 .....-.----.-.----+ 7 
- ‘The fact that neither of the. lesa officers _ 
‘is present while the witnesses are testify- 


ing in a, had before them, does not affect 


.’ the regularity of such proceedings, where 


NOTICE. 


there is no vacancy at.such time in the 


office of either register orreceiver, and the ~ 

witnesses are sworn by one of said officers | 
- and both of them subsequently examine — 
- the testimony and render joint decision — 
CHOLOOD acs nnntereStsncedi eesty aa etevess 


See Isolated Tract. 


_ OF contest will not be held. detective for. 
want of certainty as to the day fixed for» 


trial, where itis apparent that the alleged 
detaet: did not operate to the prejudice 


- of the defendant gta tere ea Ne ct eee 


_* 


Compliance with the requirements: of 
Rule 9 of Practice must be affirmatively 


shown to confer jurisdiction under pro- 
ceedings that. require service of notice 
' upon minor heirs...--....----.-.. iaiaae eae 
A non-resident defendant will not be — 


heard to say that the affidavit filed as the 
basis for publication of notice was insuffi- 


cient in that it failed to specify his last . 
known address, where it appears that he 


in fact received the HOMSS! sent bys regis- 
tered mail spss oetc8. 

Publication of, is warranted on an aff- 
davit that alleges the defendant to be a 


weet ene eee we 


nou-resident and shows that personal serv- - 


ice can not be ROCUrEd. 2 82s cose Seadens 
Mailing by registered letter a copy of 
the, to the address of the defendant as 


appearing of recoid is compliance with 
’ Rule 14 of Practice........-..----------.- 


In the case of a contest against an entry 
made under the general homestead law by 
a native born Indian, who has abandoned 
the tribal relation and adopted the cus- 
toms of civilized life, it is not necessary 


to serve notice of such proceeding upon - 
the Indian agent or COMMUEHORSE of In- | 
dian Affairs pS cansevecaeueds eae aw es eee nae 


Of departinental. decisions’ and orders 


should be promptly. served by the local 
officers ....---. fewpleus ss beeen eee een eeee 


REUEARING. 


Maiters arising sibsequensly to thei in- - 
itiation of a contest do not furnish proper. 
grounds for a, but should be presented in - 


@ new and indenendent proccading......- 


99 


230° 


425 


673 


— 482]. 


99 


654 


654 


REVIEW. 


139 


‘Page. 


When two or more parties are each sie 


titled to file motion for, of a departmental: 


decision; and one of them files such motion, 


it-should not-be transmitted to the Depart- 


ment for consideration until a report has 


the service of notice of the decision, and 


_ whether motion for review has been filed, 


within the time allowed, by the. other 


-. party or parties entitled to file the same-. 


‘Preemption. 


The right and title of.a paenucen anes 


by tlie known character.of the land at the 


‘Price of ends. 


See Public eaore 


Private Claim. as 


been received from the local. office as to’ © 


~ 339 


the pre- -emption law is not affected by the ~~ 
discovery of mineral subsequent to the 
_ date, of his entry and final. certificate; 
- such right aud title must be determined 


time of ‘the entry; hence, evidence of a) 
discovery. subsequent thereto, is not. ad- 
missible in support of a charge that the. 
land is not subject to agricultural onary: eo 


- Zand embraced ‘in a- ‘small holding” | 


claim, duly filed with the surveyor gen- 


eral, and. on which proof is subsequently — 


- submitted, is excluded from homestead 


Under the provisions of section 8, act 
of July 22, 1854, a, filed with the surveyor 
- general operates to reserve the land cov- 
ered thereby from other appropriation 

until disposed of by direction of Con- 


278 


gress, and the repeal of said section by 
the act of March 3, 1891, does not annul 


such a reservation in force at une passage 
Of SHIG ROtiocs foes cases neiseecebereeetets 


The rightof a “small holding” claimant — 


604 © 


to perfect title under tbe act of March 3, - 


1891, is not defeated by a prior homestead 


entry, where at the time of said entry, and 


long prior thereto, said claimant was in 
actual possession under color of title, of 
which fact the entryman ped. full knowl. 
CULE, odvacivi setewcne deycsevevetesenenb eee 

The petition for the Las vouaNe grant set 


604 


forth specified boundaries, the grant was 


made conformably thereto, and the sur- 
- veyor general reeummended the confirma- 


tion of the grant as a whole, and, as the 
act of June 21, 1860, confirming said grant 
fixed no limitation as to the nereaee 


'. thereof, it must be held that the grant was 


confirmed in its entirety, for the full 


: amount of land embraced in the bounda- 


ries, and that patent should issue accord-— 


SGA eg aaa dome Seeeisoe sates 


‘The declaration of.Congress as to the. 


683 


confirmee uf a,.-must be accepted by the . 
Department as designating the proper - 


740, 


The act of April’ 14, 1896, authorizing 
the New Orleans Pacific to relinquish 


lands within its indemnity limits in favor _ 


of settlers, and to select otber lands in 


lieu thereof, is. a. privilege conferred upon — 
- the company which it may exercise at its 


pleasure, and confers no authority upon 


_.the Department to dispose of sueh lands. 


sections have been ‘reserved by the 


207 


183 


INDEX. 
“Page, Page. 
party to whom paeaits for such claim to sotélers without the consent of ‘the . 
should i 198UO..--22+--0---2 re SSdav Saeiaie 683 COMPANY ----+---+ereees coerce s beta tes 274 
Private Entry. | 7 Lanps EXCEPTED. 
Of lands in Missouri; see circular of An unexpired pre-emption filing exist: 
_June10, 1898, under act of ee 18, +1898... .. 68 ing of record at the date of a, excepts the 
. land covered thereby from the operation. . — 
Protest. of the grant. ee aks Sani ee ree 46 
_ The corroboration of a, is 5 not essential "de . Non-mineral land is not excepted from. -. 
where the Land Department is bound to. | the grant to the Northern Pacific by rea-_ 
take judicial notice a the matters charged = 53 gon ofa “<elaim thereto under the min- : 
Public L amd. {8 ing laws, uiless the olaimi is one which has: _ i 
As to Price of, see 5g dnds.: Wes been asserted before the local. land office, | 
“The act of July 6, 1886, forfeitin: Ps tie. se he and is pending of record there, atthetime  _ 
grant to the Atlantic and Pacific adjacent _ vee line of the road is definitely fixed... 286 : 
. to'and coterminons with the unconstructed ae ‘The cultivation of a tract of land, at © ge 
portion of the main line of. said road, and: -. the time when the line of the Central Pa... 
- restoring the lands embraced therein to. cific road is definitely fixed, does not con- 
the public domain, does not constitute the : stitute a pre-emption claim that has, at 
bringing of a reservation into market. such time, attached witbin. the meaning of 4 
within the meaning of section 9364 R.S.; i the excepting ¢ clause i in the coran to said 
and as said lands havenever been raised in : PRIN EIDD DY cneceth cs eh cs eo ee te . 
_. price they are now subject. to disposal at ; Under the excepting clause in the grant feta, Ss 
$1.25 per acre , irrespective of the fact that 1¢ ” the Central Pacific providing Chae une: 7 
; _they are also within the limits of the grant’ _ odd numbered sections granted are those ~ 
- forthe main and branch snes of ne South- on to which ® pre- ewption. or homestead’ 
ern ‘Pacific 2.2... ee ae ee - 94] claim may not have attached at the time 
ate geri sorsemegere’r. OT the’ line of said road is definitely fixed,” 
‘Railroad Grane the cultivation and ‘improvement of a 
See Railroad Lands. - tract at such time does not constitute a. 
. - -pre- -emption claim that has “attached”? . 
GENERALLY. eee within the meaning of said grant........ | 
_. A-settler on Jands to which the North- : _.» Temporary residence for: the sole pur- | 
- ern Pacific is entitled may, under the act. ‘pose of cultivating the land, and Mok for. 
of July 1, 1898, take other land in lieu of, ‘ the establishment and maintenance of a. 
his settlement claim, and if he declines to - “permanent home, does not ereate a valid 
_ exercise such privilege the company co settlement. claim under the pre- -emption ci, BH 
~ should then be invited to relinquish sueh laws Sectgas dete oe 997 
~ . tractand select other land in liew there- ‘Phe right of entry under section 2,act 
OF cee ee eee ete eee eee weet erence ‘BST, 466, 469, B45 of February 8, 1887, asserted by an ag-. 
- ‘The conditions on which the extension 2 signee, must be denied if it appears that: 
of time was given by the act of June 22, : his assignor was not entitled ther tO. idagt nae 
1874, operate as a revocation of the grant, - ae” Ey = 
to the extent of the rights of actual set- “WITHDRAWAL. = a 
_ tlers at the date of said act, and their’ — ~The withdrawal following the eto wee 3 
grantees; and such revocation is opera- _ tion of the general 3 route of the Northern | 
_ tive though the lands may have been pat- ‘ Pacific is no bar to the exercise of the . 
ented under the gritibscsecc- pda eesieeats ~- B91 executive authority in the establishment 
An applicant for the right of entry for of reservations for any necdful ‘purpose ; ~ 
-. Jand embraced in the grant for the. mse of and a reservation so made, prior to the . 
the St. Paul, Minneapolis. and Manitoba definite. location of the. line of said road, 
| Ry. Co. is not entitled to plead the benefit. a and existing at such time, excepts the 
of the State act of March 1, 1877, if it ap- land covered thereby 1 from the baie at 
Bus pears that the land in question was not. ~ of CHO STAN scorch tows ie csseeue waned 505 
one of the tracts described in the deed of Under the grant éf J ae 4, 1866, to the 
relinquishment executed under said act, | - _ State of Minnesota in aid of the con- 
and that the applicant was not a settler =| _—s struction of a railroad, in which indem- 
. thereon at the date of said act ........... 160 nity is provided where the numbered’ | 


- United States for any purpose whatever,” 


at the time when the line of said road is. __ 


definitely located, no rights attach to — 

lands included in the prior indemnity 

withdrawal made on behalf of-the grant © 

_ to the same State under the acts of March ~ 
3, 1887, and mee 12, 1864; and aside 2 from. > 


are needed in the satisfaction of the prior 


grant they were appropiated for that pur- 
. 406 


pose as against the grant of 1866....... ee 

As to lands within the indemnity limits 
of the Northern Pacific and the primary 
‘limits of the St. Vincent extension, there 


was no reservation for the benefit of the 


first named company, outside the with- 
drawal on general route, that would defeat 
the operation of the St. Vincent grant at 
_, the time it became effective......:-..-... 


_ INDEMNITY. 


If a railroad company desires to correct 
a list of indemnity selections it should 


INDEX. 


. eae | 
- said indemnity withdrawal, if the lands © 


614. 


first file application for permission ta. - 


make such correction, which should be. 


considered by the General Land Office 


- having due regard for intervening rights... 
The authority of the Secretary of the — 
Interior over the selection of indemnity 


lands is not to be exercised arbitrarily, but 
is sufficient to enable him to protect a 
qualified settler who has placed valuable 


improvements on a tract, and is residing ~ 


_ thereon, with intent to secure title by com- 
pliance with the public land laws, at the 


time an indemnity selection is tendered, — 


even though such settler may have failed 
to make timely filing or entry prior to the 
profier of the company’s selection........ 
The protection which should be accord- 
ed to one who has settled on a tract prior 
to the offer of an indemnity selection 
therefor, is personal to such settler, and 
not transferable; hence, a purchaser of 
the possessory claim and improvements of 


such settler,does not by such purchase _ 


- strengthen the position resulting from his 
own settlement on the land, or other ini- 
tiation of claim thereto, after such selec- 
_ tion is noted of record -......-..--. 

A railroad indemnity selection admitted 
of record at the local office at a time when 
the land selected was embraced within a 


pending application for the right of entry, 


and allowed to stand subject to the com- 
pletion of said application, is a bar to 
other disposition of the land, if such un- 
completed application — is subsequently 
5 UR MIMONIOEL scene suk aioe pala adadneccete 


If the local officers erroneously allow a. 


railroad indemnity selection to go of 
record during the pendency of a prior ad- 


verse Claim, it is within the authority of — 
‘the Secretary of the Interior to permit: 


such selection to stand, and to give it his 
_ final approval upon the subseanent aban- 


_ donment or other elimination of the ad- 
el eae 464, 470 


verse claim.......... 
The ruling of the supreme court in the 
case of Northern Pacific R. R. Co. ». 


_ Colburn, 164 U.S., 383, does not preclude 
_ the recognition. of settlement rights as © 


545 


467 


467, 470, 513 


462 


i 


against subsequent intervening indem- 
nity selections, for that:.case dealt with 
lands in the primary limits, where rights 
attach at definite location, while in the 
indemnity limits of the Northern Pacific 


no right exists in the company prior to. 


the selection of indemnity, and the ap-— 
PLOVEl There0l. < cn vecsssreee ce suce etaxSen 


A railroad indemnity selection permit- 


_ ted, under the rulings then in force, to go 


of record for a. tract of unoffered land 
embraced. within an expired, though un- 
canceled, pre-emption filing is notice to all 
who may thereafter attempt to initiate a 
claim to said land, and may be approved, 


361 


where it appears that the pre-emptor had. 


in fact abandoned the land prior to: its 


|. selection by the company..--.......------ ; 


A railroad indemnity selection ne 
ly allowed to go of record in the local 
office under the rulings then in force, 


- should not be canceled without affording 


the company due opportunity to be heard. 
While the company’s right.to land with- 


470 


in the indemnity limits is determined as 


of its status at the date of selection, yet 


an adverse adjudication as to. the com- 


pany’s right in such limits will not pre- — 


venta subsequent assertion of right on— 


__ behalf of the company if the laud there- 
after becomes snbject to.selection.......- 


The right of an applicant to make an 


435 


additional homestead entry, under the act - 


of March 3, 1879, of laud subject thereto, 


is not defeated by a subsequent indemnity. 


selection on behalf of the Northern 
Pacific .....-- Std ack wretch ave dds ee ce 


348 


The pendency of a motion for the recon-_ 


Sideration of adverse action taken on an 


| indemnity selection bars the allowance of 


an entry of the land involved. until final 


disposition of the question so raised... ...- 
A specification:of losses by sections in- 
‘stead of parts of sectious may be accept- 


ed as sufficient where the losses are with- 


‘in a reservation and the status of the 


entire section is the same.......;-.----+- 
An indemnity selection of an entire sec- 
tion in lieu of a specified section desig- 


_ nated as a whole, may, under the direc- 
tory authority of the. Secretary of the 


Interior in the matter of indemnity selec- 


470 


513 


tions, be accepted as based on a sufficient 


specification of loss, where the entire sec- 


tion so specified is in fact lost to the grant, 


and no danger exists of an enlargement of 


the grant through the acceptance of such 
S HBOlOCUIOI slowed Wiedas Giewntaniacte tech 


Where a railroad company ‘dcaleinten as 
the basis for an. indemnity selection land 


427 


indicated by the records of the Land De- : 


partment as within an Indian reservation, 
and it is subsequently ascertained that 
such tract is not within said reservation, 
the compauy is entitled, as against inter- 


o 


543 


i 742 


then of record; and the validity of such 


st . 





‘Page. aes. 
vening adverse claims, to a reasonable — sisetion is uot affected by the fact ‘that Zz 
time within which to nasige a new basis » ‘the entry is not peers canceled at such a 
for said selection ....-...+-..-- bai Genie 133, 469 WIM a5 2 tedn webs ines ele ces dee ye cetce . OSE. 
An application to make indemnity selec- Lands- embraced within.the limits of a 
- tion of unsurveyed lands confers no right | - forest reservation, established by orderof 
upon the railroad company.-.---.---..+--- 122 the President, are not es toindem- 
A claim of residence will not be ue. “nity SeleCtOl cog. fits ee acsac testes  12e 
cepted as sufficient to defeat a railroad in- - The act ot J uly 14, 1870, forfeiting the 
demnity selection, if it does not affirma-. - _ grant of June 3,. 1856, in aid of the New. 
tively appear that the occupant was duly . Orleans and Opelousas road, operated to 
qualified to assert-a claim under the set- - | restore lands embraced in said.grant and 
tlement laws at the date of said Selection. _ 694 | . certified thereunder to the pub‘ic domain — 
The occupancy and improvement: of without a formal | act of conveyanceonthe 
land within indemnity limits by one who |. - partof the State; and, after such statutory — 
is not asserting auy right thereto adverse ae restoration, the right acquired by said 
to the company, but. is expecting: to Be- certification was no bar to the selection _—. 
cure title through the company, 3 is no bar a _ of indemnity lands Dy the N ew Orleans 
to selection........ een Bisse alte OE G aea PY AOS ly ANd PAGO evan ceen sac Meee Gan bees eave de 274 
A: settlement made under the belief that — Zz Under the provisions of the circular of 
the land belongs to a railroad company, September 6, 1887, governing the proce- 
and-under contract to purchase the same ‘dure in case of application to’ enter land 
from said company, is uo bar to the com- covered by indemnity selections, a hear- — 
- pany’s right of indemnity selection....-.. 404 ing will not be ordered, where the appli- 
. Residence upon, and improvement of _ - eant makes a prima Sacie showing that. 
_ land by an alien, prior to his declaration | ~~ the land applied tor was not subject to 
of intention to ‘become a citizen, will not af such selection, and the company does not, - 
. defeat the right: -of the company to make: : ‘in its: protest against the allowance ot the’ 
indemnity selection of land so ‘occupied... 857 | entry, traverse the ee made by 7 
Prior to adjoining farm entry residence the ap plicdiitesn:<s sec cusevwostaceoceeeeees 700 
on the original farm, with | cultivation of Action suspended on: ‘indemnity selec- . 
> the adjacent tract, is not residence on said . tions of the Northern Pacific where the 
tract, and does not constitute a claim that’ ~ _ losses assigned therefor are of lands be- 
will exclude it from indemnity selection... 348 _ tween Thomson- Junction and Duluth | 
A. possessory claim to land, and cultiva. =| = and wiihin. the limits of the grant to aid. 
tion. thereof, unaccompanied by actual in the. construction of the St. Paul and ae 
residence thereon, will not deteat the Duluth railroad ee wed seeeeueigase ce — «626. 
right of the company to malke indemnity oS ii Action will not be. suspended on indem- — 
selection thereof ..-.....2-2.-.-..-00---+- peeve | nity. selections of the’ Northern Pacific, 
‘The occupancy of a tract in connection 7 _. Where the losses originally assigned were — 
. With settlement and residence: upon ad- of. lands east of the terminal limit estab- 
joining land operates. to exclude. such | lished at Duluth and the company acting 
tract from indemnity selection.-...--.--- 78 under departmental permission: has‘ sub- 
A. homestead ‘settler who makes entry |.» stituted other bases, west of said terminal, - 
‘of a part of the land embraced iri his set- ~ that] have proved to be invalid . asewaGeme, OOO 
tlement ¢laim thereby abandons said claim = a 
as to the sohisinder: and the land thus ; Act or JUNE 22, 1874. 
released from said. claim is thereafter poner T 2 |k ‘There is no authority in ehee or the 
to indemnity sclection...--...----.-+----- 134°] . amendatory act of August 29, 1890, to war- 
‘The improvement of land with a view rant a relinguishment ot Jand in favor of . 
to taking the same under the timber cul- | one who is not at such time a record 
ture law confers no right thereto that wil |. “claimant therefor, or an actual settler 
' bar indemnity selection thereof:.....---. 86 |. thereon eres ee re 882 
A railroad indemnity selection tendered . A. decision of the General Land Office | 
. for land that is embraced at such time - that on relinquishment a railroad com- 
within a prior existing entry is properly © | -. pany will be entitled to select indemnity 
rejected ;.and an appeal from such action — under the, does not preclude departmental 
- gecures no right under said selection that — . consideration as to the right of the com- 
. will attach on the subsequent pelnauel oe: pany to tke land relinquished, when the 
ment of gaid ONtry.....-.ceeeelecececccees 542 | -selection comes before the Department for. 
‘Under a judgment holding an entry sub- = Ns approval . Lue seGeomccinertte voce vais ta moti «428 
_ ject to the right of a railroad company to - An entry confirmed under section 1, act 
make indemnity selection of the land, the © of April 21, 1876, excepts the land covered — 
subsequent allowance of such selection. thereby from the operation of the grant, 
works in effect a cancellation of the entry. - and consequently affords no basis for 2 
_ selection under the..-....000++0+0-r- uate 


ACT or APRIL 21, 1876. ~ 
See Act of June 22, 1874. 


Railroad Lands. 

-In determining whether -an. applicant 
_ for patent under séction 4, act of March 8, 
- 1887, is a purchaser in good fairh, the De- 


‘partment may properly consider certified © 


_ copies of deeds tendered in evidence, even 


INDEX, 


Page. 


‘if said deeds were irregularly placed of — ; 


record, and hence not conclusive as articles 
Of CONVEVANCe...- +... 262-25 -e sees eee ee 


A remote purchaser: in good faith of 
lands. erroneously certified on aceount of: 


a railroad grant, who buys without any 


knowledge of defect in the title thereto, is 


entitled to patent under section 4, act of 


March 3, 1887, irrespective of any question... 


as,to the good faith of the immediate pur- 
chaser from the company.......-.----.-+. 
Under the grant of May 12, 1864, the 


company earned by construction title to — 


certain lands that were patented to the 
State, but not to the company, subse- 
quently said company set apart a right of 
way for its road across said lands, and 


707 


sold its road, together with said right of ~ 


way, and thereafter the title to said lands, 


so earned, was recovered by the United 
States in a suit to quiet titls to lands 


erroneously patented to the State; held, 


‘that under section 4, act of March 8. 1887, 


-. the purchaser of said railroad and right of 


way is entitled to a patent for the lands 
embraced in said right‘of way.-..-.--.... 
The amendatory act of January 23, 1896, 
dispensing with the requirement of actual 
residence on the part of applicants under 


717 


section 3, act of September 29, 1890, where. 7 
' the land is fenced and improved, does not’ - 


‘authorize an entry where the land is with- 


in a large enclosure constructed and main- 


tained by several persons for their usein . 


_ common, and the only amiproyeinente are 
- of a temporary character....-.........5-. 
By the provisions of section 1, act of 


March 2, 1896,-the title to lands err oneously. 


patented on account of a railroad grant, 


337 


and sold by the company, is confirmed in __ 


the purchaser, on satisfactory showing as 


to the bona fide character of such sale and 


*PULCHARS = soe skuscnacevoreanecel bas cans ne 


Confirmatory action under section 1, act 
- of March 2, 1896, as to lands embraced: 


within an entry that has been erroneously 


canceled on account of a railroad grant, 


will not be taken until notice of the appli- 
cation for confirmation is served on the 
entryman, with a view to his being heard 


on the right to areinstatement of his entry. 


under section 3, act of March 3, 1887.-... 

Where the title to lands is held con- 
firmed under scction 1, act of March 2, 1896, 
: and a demand is made upon the company 
for the value of said lands, the minimum 


552 


B52 | 





government price thereof will be treated, 


for the purposes of such demand, as the. 


' value of the lands ...... Ema ocee sates 


_On the opening of railroad lands for- - 


743, 


Page, | 


502 


feited by the act of March 2, 1889, existing 


applications to enter filed at the hour of 
opening; and-as between settlers on said 


| settlement rights take precedence over 


lands priority of settlement may be con- . 


giNGred cesiocs vxneeveleccess iste Gaaaiginles ata 


‘Recor ds. 


O69 


Tui the local land offices should be eet 


as. open. to inspection on the ‘part: of thé 
public, subject only to the restriction that 


such examination shall not interfere with. 


the orderly despatch of public business.. 


Rehearing. 
707 


See Practice, 


BRelingwishment. 
See Indian Lands. 
The administrator of the estate of a 
deceased bomesteader is without au- 


thority under the homestead laws to. ; 


Se a tue entry of the decedent ..... 


| Repayment. 


625- 


611- 


Cannot be made to one whose. interast 


is acquired subsequently. to the canceila- . 


biOH Of Theentry.. 23422. edema temeses 

On application for, under an ee can- 
celed as speculative in character the 
applicant will not be permitted to go back 
of the judgment of cancellation, and show 


. thatin fact the entry was not speculative. 

‘Where the local office recommends the | 
. cancellation of an entry on a contest 
* involving priority of right, and the entry- 2 
|.. man thereupon applies for bane age 


accompanying his application with . 
relinquishment, his entry. may be heated 


5S 


5D 


as ‘‘canceled for conflict,” within the : 
meaning of the statute, if the recommen- - 


dation of the local office is subsequently 


approved ...... Sie elin mane weeuevedas ele we 


The right to, does not Beiae where: an 
~ entry is voluntarily relinquished and can- 


~ geled for such reason ONLY se swercediceeds . 
The fact that the United States has no... 


title-to a tract of land embraced within an 
entry at the date of its allowance and sub- 


616 - 


- 363 


sequent relinquishment, does not war- .— 


-. rant, wliere the relinquishment is solely 


due to the entryman’s intention to aban- 


don the land, and relinquish all rights _ 


under the entry, and not to any knowl- 


edge or belief‘on his part that the entry 


could not be confirmed..........----+-..6. 


600. 


The fact that an entry may have been 
‘erroneously allowed” is no ground for, | 


if said entry could have been confirmed if 
the entryman had not volnntanhy: relin- 
- quished the same ..-...........- caw oe 


> = . Page. | 
A homestead entry commuted for town- | 


site purposes on proof which discloses. — 


the fact, that at the date the original entry 
_ was made, it was the intention of the 
entryman to take the land for such pur- © 


. poses, is “ erroneously allowed” within 
the terms of the statute providing for.... 


June 15, 1880 ...... yose See sae eeteoud ese os 

There is no authority for, of double 
minimum excess erroneously charged for 
lands within the limits of arailroad grant. 


580 

There is no authority for, of double 
minimum excess erroneously. charged for . 
land reduced in price by section 3, act of wah 
147 


296 


_ An application for, of double minimum 


excess is properly allowable, if the land 


purchased is found not. to be within the 
limits of a railroad grant, though it may 


have beeu within the limits of an unre- 
-voked withdrawal at the dateof purchaae. 

A desert entry of land subject thereto 
under the terms of the desert Jand law is 
not “erroneously allowed” within the 
meaning of the repayment - statute, 
though the land, on account of its prox- 
imity. to a military reservation, may have 
been excluded from settlement and loca- 
tion under the actof March 3, 1853, extend- 
ing the preemption law to the State of 


ORTOP TNE oe owe rbiw heaen chee amen eo ous 


Cannot be allowed where by mistake 
‘in description a desert entry is made and 
perfected for land not intended to be 
entered, and in fact not reclaimed, and is 
subsequently canceled as the result of an 
unsuccessful application for amendment, 


it appearing that said mistake was not due © 


to any erroneous action on the part of the 
PO VECN MONG ans tu ct aawatene ch eee ween 
_ The right of, does not exist where a 
desert entry, on the proof presented, is 
properly allowed and its subsequent: can- 
. cellation is. due to the discovery: that 


through mistake, not the fault of the. 
government, the entry in fact covers land 


‘mot reclaimed or intended to be entered -. 

A desert land entryman who fails to 
. secure water sufficient to irrigate the 
entered tract, and thererpon asks and 


obtains leave to take other land in lieu of — 
that first entered, is not entitled torepay- - | | 
- 589 


meut of ‘the money paid on the first entry. 


Reservati OM. 


452 


363 


272 


448 


The act of Fuly 5, 1884, for the disposal: 


of abandoned military, does not contem-- 


plate the restoration of such lands to the 


public domain for general disposition ~ 


under the public land laws, but provides 


“that such lands sliall be disposed of ina_ 


special manner, and thereby takes them 
out of the class of lands subject to loca- 


tion with Porterfield scrip--....--..-..--- 
‘The preference right to make entry 


of land within an abandoned military, 


82. 


INDEX. 


gecordéd. actual settlers by the acts of 


August 23, 1894, and February 15, 1895, — 


must be asserted within the statutory 


7 period; and if the settler’s: application to 
enter is rejected on account of.an adverse ~ 
claim he must appeal from such action, 


or institute contest against such claim 


within said period. eee puckusstacseeees cont 
a in section 13, act of 

March 3, 1863, creating the Territory of 
_ Idaho, that “‘alllaws of the United States 


The provision 


which are not locally inapplicable shall} 


have the same force.and effect within 


Page. 


144 


said: Territory of Idaho as elsewhere in. 


the United States” was intended to give 


a effect. in said. Territor y only to such gen- 
. eral laws. a8 were not locally inapplica- 
"ble, and did not operate to carry into effect - 


as to said territory the special limitation 


contained in the act of February 14, 1858, . 


by which the authority of the executive 
to establish reservations was restricted 
to not exceeding six hundred and forty 
. acres at any one place.. Sead aw eee Sheed os 
Lands within an abandoned military, 
that have been appraised the second time, 
and offered without a resulting sale, are 
not subject to private sale, until after a 
second offering ...---- 2.2 ee- enews eee nee ee 
Paragraph 21: of regulations governing 
forest, issued June 30, 1897, amended... .. 
Unsurveyed land can not: be taken, 
under the act of June 4, 1897, in lieu of a 
relinquished claim within a forest ...--.. 


Residence, 


A-bsence from land on account of mili- 
tary or naval service during time of war 


~ excused; act of June 16, 1898, and circular 


VENOLC ONGC icici sweatin a oes neldw ces bds ews 
The allowance of six months from the 


- date of homestead entry for the establish- 


ment of, is a privilege authorized by regu- 
lation of the Department under section 
2297 R. S., and. protects the entry. from 
the inference of abandonment during said 
period, but there is no authority for-ex- 
cusing default in the matter of residence 
after the expiration of said period, and in 


~ the presence of an adverse claim .....-.. 


The presumption of abandonment at- 
tendant upon the sale of improvements 
ona traci of public land, can not be over- 


| come by a showing that such sale was 


procured through a fraud upon the rights 
of the vendor, where a third party, acting 


upon the evidence of such sale,in good 
faith thereafter purchases said improve. 


ments and makes entry of the land ...-.. 


Prior to adjoining farm entry residence. 
on the original. farm, with cultivation of | 
‘the adjacent ees is not rteidence on said 


~ tract Loans oak iat Atanas face ena ald ae ewer at naloie © 


An entryman’s absence’ from the aad 


covered by his entry is @ Cusable when 


505 


693 


301 


472 
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131 


319 


348 


due to duress arising from threats of per- 
sonal violence of such character as to lead 
the entryman to believe that he could not 
remain on the land except at the risk of 
TiS PG oc cnt cewsicwaeeoccee scien deeaee's 

As between a settler, whose absence 
from the land is due to the sickness and 
necessities of his family, and an entryman 


who is not acting in good faith in the 


matter of complying with the. law, the 
absence of such: settler will not. defeat 
his right as a prior settler on the land... 


The leave of absence accorded by sec- | 


tion 3, act of March 2,-1889, does not 
include settlers whe have no claim of 
_ record Gbelwe eee wie bgead ae ane Saw eweae Sombre 


ies — Judicata. — 
See J urisdiction. 

Review. 

See Practice. 

Right of Way. 


See Indian Lands. 


Regulations | of July 8, 1898, concerning, 


for canals, ditches, reservoirs; oil pipe 
lines; reservoirs for watering stock...... 


Regulations of September 17, 1898, con- 


cerning, for tramroads, Canets reservoirs, 
DUO so seud epee Cerca tends ecsweerewseddee ee 


Page, 


438 


317 


317 


200 


495 


-Regnlations of November 4, 1898, con: = 


cerning THITORE : bk oo cedkewdatwdses aeeoees 


In the case of an indemnifying bond . 
furnished by an irrigation company, on — 


application for a right of way across a for- 
est reservation, where the surety is a com- 


pany duly certified as authorized under 


the act of August 13, 1894, to act in such 


663 


 gapacity, it is not necessary that such 


‘surety should furnish a statement as to 
_ its-agsets and liabilities ........-.-.------ 

The act of May 14,1896,in granting a, 
across public lands and forest reserves 
‘together with the use of necessary 


round, not exceeding forty acres,” while 


restricting the area that may be thus used 
«loes not limit such use to asingle track.. 


DitcH AND RESERVOIR. 


Slight variances between the line of sar- © 


vey, and the actual water line of a pro- 
-posed reservoir, do not require the rejec- 
tion of the map, where it appears that 
guch variances are due to the mountain: 
ous Character of the land....-.----.+-.... 

The dates, of the survey and definite 
location of a reservoir are not essential,. 
where the map is not filed until after con- 


struction epenemewes Os detnesiseue ter eeeke ant 


” The provisions of section 18, act of March 
3, 1891, granting the rightof way ‘‘through 
the public lands and reservations of the 

United States” for irrigation purposes in- 


-° elude Indian reservations, subject to the 


condition that the location and. construc. 
tion of the ditch or canal shall not inter- 


315 


313 


126 


316 


INDEX. 


fere with the proper occupation of such 
reservations ‘by- the government for In- 


- dian purposes and uses. .........- 0s. neee 


A natural ravine or creek bed that does 
not carry water sufficient to be appro- 


_ priated under the laws of the State may 


be used for a reservoir and ditch, and an 


- application for a right of way therefor ap- 


proved under the act of March 3,1891... 


145 


‘Page, . 


421 


512 


Where a reservoir right of way has been — 


approved, but the reservoir. is not con- 
structed within the statutory period, a 
transferee of the reservoir company may 
be permitted to file a new map of location, 
to operate only npon such portions of the 


public lands as are free from any claims or, 


- yights at the date of the approval of said 


map; and in sucha case the later appli- . 


cation of another party for a right of way 


. covering practically the same ground 


must be rejected ......---eeeeeee noes eee 
The admission to record of articles of 


incorporation, and the certificate of the 


proper officer in attestation of such fact, 


585 


_ establishes the sufficiency of said articles: 


under the statutes of the State, and fixes 


that applies for a right of way under the 
act of March 3, 1891 -.........------+-- ae 


-RAILROAD-STATION GROUNDS. 


_ the status of an incorporation, as such, . 


Le 


The grant of necessary lands for station . 


- and other purposes, outside of the limits 
of the general right of way, does not, like | 


the grant of the general right of way, 
relate back to.the date of the act making 
the grant ; hence no rights are acquired, 


The right to take additional station 


- grounds under section 2, act. of July 27, 
1866, can not be recognized in the absence _ 


of a satisfactory showing of the necessity 


_ for the use of such additional ground.... 


as against an adverse claimant, by an ap-_ 
plication for ‘additional station grounds ~ 
‘tendered in advance of actual use and 
- occupancy and at a time when the lands 
- are appropriated by an existing entry... 


322 


B22 


Under section 2, act of July 27,1866, pro- - 


viding for a right of way for the Atlantic 
and Pacific railroad ‘including. all neces- 
sary grounds for... : water: stations” 
it can not be held thata ‘pipe line” is 
embraced in the general provision for a 
‘water station;” and where the applica- 


tion shows that the necessity for said line. . 


arises from causcs. other than the opera- 
tion and maintenance of the road it can 


‘not be-approved....---.---. esse ens e eee eee 


On application for the approval of a 
plat showing tbe location of station 
grounds, the land involved, though within 


a partly unsurveyed township, may be 


treated as surveyed, where it lies within 
a surveyed townsite, and the survey of 
said statiou grounds. is duly connected 


- with the public surveys......--..----+-- ae 


649 


714 - 


oT 46 


. reservation . of a. right of way. 
acquired under a special act may prop- 
_ erly be incorporated in a final certificate 
or patent. issued for land traversed by. 


Page - 


said right of way; but no such reserva-. - 
tion is required in case of aright of way 


acquired under the general ¢ act of March = 
BIBT Saetacce ou cies eda cteb/ ewe Go leeecsye 


Saline ands. 


"430 


There is no law authorizing the disposal 7 - 


of, except the act of January 12, 1877, and 


said act is not applicable to the Tere Ory 
of Oklahoma qruidted Peek ees ostensenes 


School Lamd. 


“515 


*The act of February 28, 1891, amend. - 2 


- Ing section 2275 R.. Ss, repealed so much 
of the proviso to section 2 


, act of July 10, - 


1890, as declares. that the ‘State of Wyo- | 


ming shall not be entitled to seleet school 7 
_. indemnity in-lieu of sections 16 and 36. 
in the Yellowstone National Park; and- 


under said- section 9975 R. S., as thus 
amended, the State is entitled to such in- 


demnity, in so far as said‘park lies within . 
its boundaries capes Sleglelbetas ee cleewes 


85 


The grant of school. lands to the State sf 


of Utah became operative on its admis- - 


. Sion to the- Union, and lands then of 


- . known mineral character did not-pass to - 


the State, though not : in terms Feserved Ph 


from Bald CY ai 222 soe eee eee eases 7 


A homestead ‘claimant for a tract of 


heard to say that such land is excepted 


land within a school section, will not be a 


from the grant to the State, by reasonof | 


its status under the mining laws at the 


date when the grant hecame operative; ._ 


_ for, if in fact said land is not mineral it. 


passed to the State, and if mineral it is : 
excluded from sppropriation under the 


homestead law.......... ieiaaiwt ors, Ioie ee seca. 
Theexistence of a placer ideal within 


@ school section, or the pendency of an ap-. 


plication for a placer patent therefor at. | 


the date when the grant of school lands 


‘becomes effective, will not operate to ex-. | 
cept such. land from the grant to the 
State, if in fact said land is not t mineral : 
289 


AI OWAPACUED: cesses ck oceceecwnsactineeaa’ 
Prior to tlie approval. ofa school indem- 
nity selection the land included therein, 


if mineral in character, is open to explor- 


ation and purchase. under the ane 
laws of the United States.....----.....-. 


valid for an invalid basis, may be recog: 
nized in the absence. of an adverse claim, 


but the selection in such case is only ef- — 


fective from the: date when the defect is 
CUVCY sieve sCies e obo ocuvieweun biniswe seeban 


© ait 
The right of a State to amend a school _& 
indemnity selection, by substituting a 


644 


A school indemnity selection can not. 


be allowed on an alleged loss that is- not 


definitely ascertained by survey -..... ae 


~ tlement. 


289 





: Circular of May 31, 1998, respecting lo- 


cation and assignment of .....- aca ies 


‘Porterfield not locatable upon aban- 
The treaty of September 30, 1854, and 
the act of December 19, 1854, must be 


read together to ascertain the. intention . 
of Congress concerning lands that could. 
be: taken under Chippewa half breed - 
~ serip, issued under said: treaty, and when’ - 
-go construed it clearly appears that’ such 

intention was to limit said selections. or . 
- locations to.the ceded. tur:ritory, and that. 

there is no authority for the selection, 


2 PR aee 


167" 


Bz 


location or patenting of such half breed. 


claims outside of said ceded lands. soccer 


Settlement. 
An act of, on bameeed land. must be 
‘of such a character, and so open and noto- - 
- rious, as to. be notice to the public. gener- 
ally of the extent ot the Clalit cS Aessu cas 
A stake bearing a flag used.on the day . 


of opening to indicate an arrival on, and 


_ -¢laim to the land on which it is placed, as- » 
against competing settlers on said day,. 
_. will -not be available as against subse-- 
— quent settlers, if not followed within a 
_ reasonable time by additional acts show- 
ing an intention to make a bona fide set: - . 
(Oklahoma) Sie Saceints A Rasa wn Sdale a : 
Slight acts of” settlement performed on. 
the day of opening may be accepted as 
sufficient, if tollowed within a reasonable 
time by residence and such improvements - 
ag clearly show good faith. 
‘Notice of: a claim is not the basis of» 
- title; and where, is relied upon as the ba- 
sis, failure to maintain such, may be 
taken advantage of by a later settler’ 
| _ although he may have notice of une DEO ; 


(Oklahoma) - . 


| Made: by going upon pantie land and _ 
i taking possession of an apparently abau- 
- doned dwelling - house and establishing . 
’ residence therein, is not within the rule 
as to forcible intrusion laid down in Ath- 
erton v. Fowler, where the owner.of such. 
_ dwelling makes no objection as to such. 
-, Occupancy, aud the settler subsequently . 
purchases said building of him -.0.-- 2... 
A ‘settlement right is personal and not 
the subject of transfer, hence the pur- 
chase of the possessory claim of an actual - 


scttler does not confer any priority of 


- right as against a townsite settlomemt es- 
_ tablished prior to ‘the Settlement, of such 


purehaser ..-.- i Sie heeveciwce sedatuecees 


An agreement between two settlers on — 


* Por Seana the nineteenth line, page 39, read unambiguous. 


482° 
The right of purchase accorded: by the 
~ act of June 8, 1872, to holders wnder Chip-. ; 
-pewa half. breed scrip locations is limited. 
to locations made prior to the passage of | 
se a: arc sets trtsoks 


B65 - 


458 


B19 


16% 


569: 


INDEX. 


Boge. : 


the same quarter section, who have in ef- 
fect recognized a partition of the land as 
between themselves, that the’ abandon- 
ment of either shall inure to the benefit of 
the other, can not operate to defeat the 
right of an intervening settler, in the 
event of such abandonment .-.......-.---- 


' On unsurveyed land that is subsequent- 


ly included within the desert land entry 
of another, will defcat the preference 
right of one who successfully attacks said 


entry, if duly asserted on the survey of 


. The right of a settler on land at the 
' time of the cancellation of a prior entry 

thereof, if asserted within the statutory 
period, will not be defeated by an adverse 
intervening application to enter ..--...-. 
In the case. of a successful contest 


against a homestead entry on the gruund © 
of abandonment, where the contestant. 
waives his preferred right and a third: 


- party makes entry of the land, the former 


B75 


594 


186. 


entryman can not defeat such entry on ~ 


the ground that he was residing on the 
land at the time said entry was allowed, if 
he fails to assert his settlement claim 


within three months after the waiver of 


the contestant’s preferred right.......-.. 
A homestead settler who files applica- 


592 


tion to enter within the statutory period — ie 


after settlement, but fails to secure an en- 


try on account of.a prior adverse record — 
claim, is not in defaulé.in the matter of 
' protecting his settlement right, where, as © 
goon as practieahle, he attacks said claim, 


alleging his own priority of scttlement, 
though such contest may not be insti- 
tuted until after the a of said 


_ 562 


A soldier’s homestead declar story, stato- - 


- ment does not segregaté the land covered 


thereby, and is therefore not subject to 


contest, hence the proper method of as- 


serting a settlement claim adverse thereto . 
‘is by application to make entry within 


the statutory period after settlement .-.. 


One who files a soldier's declaratory 


statement will not be heard to allege set- 
tlement prior thereto, if he fails to assert 
. his settlement claim witbin three months 


from the date of the alleged settlement. 532, 598 


Priority of, as against an existing 
homestead entry is forfeited, where the 
settler suhsequently; throngh the ac- 
quired ownership of other land, becomes 
disqualified as a claimant under the 
homestead law :..-..-.. wait dhe ce waeaaee Se 

One who secures apatent to land by 


alleged compliance with the settlement. 


laws will not thereafter be heard to say, 
in support of another settlement claim 
covering the same period of time as the 
first, that in fact he did not actually reside 
on the De tract” Sten ieesNowaseuke sas 


597 


702 





Where oan the failure of the local 


office to properly note of record an entry. 
the land covered thereby is apparently 


embraced within a railroad grant, and is 
settled upon and improved by one intend- 
ing to purchase the 
road company, and it is subsequently 


found that said land was in fact excepted — 


from said-grant, the right of such settler 


to make homestead entry of the tract will 


not be defeated by the adverse interven- 
ing application of another...-...--...-... 


One who is residing on land under the 


belief that his title thereto is complete 
under 2 warrant location is entitled. to 


enter such tract on the cancellation of 
‘said loeation, and such right will not be 


same from the rail-. 


Page: 


196° 


defeated by an intervening adverse entry. | 


- made before the settler is aWare of such 


Cancellation. .t32.cce.e ease tees ee aes 
- On the relinquishment of a eanead 


selection the ri ight of a settler on the land 


to enter the same will not be defeated by 


an adverse claim of prior occupancy, set 


£02 


up on behalf of one who has cultivated © : 


- and improved theland but not establish ed 

‘residence thereon ..-..-.--.-..0+.----.--: ‘ 
is only applicable to - 
settlements made nadeE the agricultural © 
laws, and does not, therefore, authorize a - 


Section 2274 R.S.,; 


joint entry as between a homesteader and 


_ townsite settlers.........----2.-eececeees 


Where two settlers. prior to survey 
agree as lo the line separating their 
claims, on the belief that such line would 
coincide with the official survey, and it is 


subsequently ‘found that their improve- 
_ ments are on the.same. sub-division, their 
Tights should be adjusted, so far as in con- 
flict, in accordanee with the agreed line, | 
- by allowing the entry of one for the tract . 
. in. question, on condition that he makes _ 

title to the other for such portion of said | 
- tract as would fall to him. under the origi- 


nal agreement.......-.- ae ese Retuaeeees 


Special cccat 


See Hearing, under Pr actice. 


States and ©Tervitories. : 


Rules and regulations for making selec- 
tions in the Territory of New, Mexico 


under the act of, June P1, OOS ecseweccess 


Regulations fixing charges, etc., in mak- 
ing selections in New Mexico under the 
act of June 21,1898...... ‘ocaeeeee Psaauiend 
- State of Utah not entitled to select, 
under section 8, act of July 16, 1894, lands 
valuable for their deposits of guano..... ; 

The certification to Montana of lands 


- selected under theact of February 22, 1888, 


is the equivalent of a patent thereto, oper- 
ating to terminate the jurisdiction of the 
Land Department over the lands thus cer- 


tified; and after such certification there 


629 


15¢ 


281 
302 


95+ 


748 


Dade, 
is no authority j in: the Department to ace . 


cept a reconveyance of said lands, with a 


a view to allowing the State to make other 
selections in lieu thereof.........5....05- : 


- As to unapproved selections under. the 


act of February 22, 1888, the Department 


- mnay, on good cause shown, permit the 
State, through its duly authorized officers, 


to relinquish its claim, with a view to 


making other selections in lieu thereof, 
such relinquishment to beaccompanied by 
due showing that none of the land so re- 


linquished has been disposed of or encum-. 
_. .. bered by the State. 


_ (Montana) - ee Se aaa 


Statutes. 


IN DEX. 


474 | 


474. 


See Acts of Congr ess, and Revised. Stat-- 


utes Cited and Construed, ee XXI- 


‘XXIV, 
Survey. 


‘The United Statés surveyor ‘aati of — 
a State on the completion of the public - 


-gurveys therein, and the consequent clos- 
ing of his office, is required, under section 
2218 R. S., to deliver the plats | and records 
of said office to the proper officer of. said 
State; and th ereafter, if it app ears thatthe 
plat of any of such surveys is not found 


on file in the General Land Office, the Com-_ 


‘missioner may procure from the proper 


-. State authority a certified copy of said: 


plat, which will be of the same force as 


the original would have been if on file... 


An application for, of an alleged island 


ina navigable stream will not be allowed, . 


_ where. it is apparent that the tract in 
question belongs tothe riparian owners. - 


An application for, of a small island in - 


a non-navigable lake will be ‘denied, 


- where, - under the law of the State in: 
which such island is situated, the appli- 


cant is the owner of said island by virtue 
of his riparian rights...............:. care 
An application for, ot an island in a 


- meandered non-nayigable river may be’ 


_. allowed where it is apparent. that said 


 tsland was improperly omitted from the 


Official SUTVCY.-.-21ennecsnnneceizenceeres 


Land excluded from the patie hy. the | 


AT 


. 68 


establishment of a meander line of an - 


alleged body of water thatin fact did not 


exist at the time of such survey, should 


be surveyed and disposed of under the 
public land laws...... aes Secession 
An application for, of an island in a 


meandered non-navigable river. will be- 
denied, where the right. of riparian. own-. | 


119 


-ers to the bed of the stream is recognized =. 


by the law of the State, and there is no 


‘indication of fraud or mistake on the 


‘part of the surveyor in omitting such — 


‘island from the public survey............ 

Where a sudden change occurs in the 
course of a navigable river that forms the 
- boundary between a State and a Terri- 


880 


60 | 


05 | 





or subject to, as such; but that portion 


‘of the abandoned bed of the stream lying 
within the Territory is the property of the — 
United. States and-therefore subject to...” 

The. purchaser of a meandered frac- 
. tional tract takes to the water line, and if Rie 


the Department has any: ‘authority there- 


| after to order a resurvey of such land, it 


should only be exercised i in exceptional 


cases, on a clear showing of flagrant mis- 


takes and disregard of regulations in the 


execution of the original survey.....--.-. ‘ 


‘There is no statutory authority under 


which a notary public can be recognized 
as a proper officer before whom a deputy - 
surveyor can take the final oath on the © 
completion of a; hence. the survey of a 


townsite can not be approved where said 
oath is administered by such officer...... 
Circular of June 15, 1898, as to resur- 


_veys and retracements -...............--5, 


Penalty for the destruction of marks 


of; circular of October, 29, 1898...0.--- oie 
Swamp Land. 


‘The White Earth Indian susacoation? @8- 
tablished. by the treaties of May 7, 1864,. 
and March 19, 1867, was not made in pur- 


granted, lying within said reservation are 
not thereby. excluded from the operation 
of said grant. :..--.2.-..2-.ecnceeceseneee 

“An order. revoking. the approval of a, 


- list embracing the lands in a specified 
- county is ineffective as to a traet which 


for. the major part lies outside of said 
county, and was: regularly selected. roe er 


‘Timbe Yr and Ste ane Act. 


7 are | : Page. 
tory, the reliction lying within the State ~ 
is not the property of the United States, 


330 


830 


450. 


“19 | 


574. 


~ gsuance of any law enacted prior to the act. - 
of March 12, 1860, granting, to the State of 
- ‘Mimnesota; hence, lands of the character 


418 


494. 


A placer location of a tract valuable for oo 
_ building stone precludes the sale thereof 


toa subsequent applicant under the act 


of June 3, 1878.4 oe en nw ener wees ses mlacaces eee 
‘Timber Culta BE 


- See Contest; Entry. 


‘Timber Cutting. 


Export ot public timber from mieteen 
Wyoming into Idaho; cireular of J rely 23, 


vO AU BOD os ace han Bre nd Ne Oe eee i Ee hen 


-Logging regulations of Aaeude 26, 1898, 


680 


276. 


- to govern logging by Indians on the ceded _ 
Chippewa Reservations, Minnesota, under 
_ the provisions of the act of Congress ap-_ 


proved June 7, 1897...-...-..---..0.e-0. 352, 724 


Rules and regulations of August 11, 1898, 


the sale of timber on the portion of the 


- Colville Indian reservation, vacated by the 
act of. Tuly 1, 1892 (27 Stat, 62)....00..222 


Reports of special agents; order of De- 


 cember 14, 1898... ipgutn eRe etosce inece . 


* under the act of July 1, 1898, authorizing | 


INDEX. a. ee 149 


Hose Page. 
. act of February 25, 1867, the occupancy of 
land at the date when the grant. becomes 
effective does not except the land covered 
thereby from the operation of the grant.. 478 


Town Site. 
Paragraph 24, regulations of June 3, 
_ 1891,:as to entries in Alaska, amended:.-.. 560 
The authority of 2 townsite board to 
levy assessments is limited to matters 
' necessarily attendant upon the execution - 


of the trust growing out of the allowance - | 
’ of the entry, aud does not extend to ex- | bl ro é February 18, 1896, with re- e 
penses incurred by the -townsite appli- | a 
cants prior thereto in securing the right ae pag and seeuucny ene 918 
of entry as against adverse claimants.... 614 | ea a Tuy 6, 1898, agtek eae to — 
Wacen Road Grant. b military bounty land, amending rule 11 in 


Under the terms of. the. grant made by Ms ‘ireular of Febrnacy 18, fcr jenwees ‘234. 


oO 


